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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Monday 4 February 1991 


The committee met at 1407 in room 151. 


FREEDOM OF INFORMATION AND 
PROTECTION OF PRIVACY ACT, 1987 
Consideration of a comprehensive review of the 


Freedom of Information and Protection of Privacy Act, 
1987. 


The Chair: I call the committee to order. 


Mr Owens: Mr Chairman, we have had some dis- 
cussions in and around the mandate of this committee. 
As we are aware that there are some concerns with re- 
spect to the Municipal Freedom of Information and Pro- 
tection of Privacy Act now, I would like to make a 
request of you as the Chair and the other two parties that 
if we have witnesses who want to discuss issues around 
the municipal act inasmuch as it relates to the provincial 
act, we allow them that latitude. There may be from 
time to time some witnesses come forward who may be 
able to shed some light through the municipal act on the 
issue of the provincial act, and I make that request to 
you. 


The Chair: Thank you, Mr Owens. I am willing to 
allow that latitude if it is the wish of the committee. 


Mr McClelland: A brief comment, Mr Chairman: I 
think it is inevitable that will happen, certainly as we 
review the implementation of the legislation with re- 
spect to provincial bodies, agencies and so forth. There 
will be some spillover. That is inevitable. I think in par- 
ticular areas with respect to information available to the 
media with respect to policing and so forth, those types 
of things experienced with the OPP as we get into the 
implementation with municipal forces and so on, it is 
inevitable that there will be that crossover. I think to 
unduly limit it and say that we have to keep that focus 
SO narrow with respect to Ontario matters would be to 
our detriment and we could certainly do well to listen to 
people and to discuss and consider issues that may be 
raised, that spinoff, if you will, in terms of municipal, so 
I am in complete agreement and accord with Mr Owens 
on that matter. 


Ms S. Murdock: Just in keeping with that too, I do 
not know how the other members feel, but given that 
this is a complete review and we have a year to do it, we 
should be as open as possible to whatever any group 
says to us. 


Mrs Marland: I know when we discussed this at 
the subcommittee, the concern was, especially when we 
looked at some of the names, that their whole focus 
might totally be on the municipal aspect. But I certainly 
concur with Mr Owens’s suggestion. And who knows? 
We may end up killing two birds with one stone and 


_. improving both acts. 


OFFICE OF THE INFORMATION AND 
PRIVACY COMMISSIONER 
The Chair: I would like to at this time invite our first 
witnesses to appear in front of the committee and they are 
from the Office of the Information and Privacy Commis- 
sioner. Thank you for coming. State your name and the 
position you hold. The floor is yours. 


Mr Mitchinson: Thank you. Mr Chairman and mem- 
bers of the standing committee, I first want to thank you 
for providing the Office of the Information and Privacy 
Commissioner with the opportunity to appear before you 
during the three-year review of the provincial act. I will be 
referring to our office, the Office of the Information and 
Privacy Commissioner, as the IPC throughout my presen- 
tation. 

Before I begin, let me introduce myself and my col- 
leagues. My name is Tom Mitchinson and I am the execu- 
tive director of the IPC. I am responsible for the overall 
administrative and operational functions of the agency. 
Ann Cavoukian, one of our assistant commissioners, is the 
agency’s principal spokesperson on matters dealing with 
part III of the act, involving the protection of personal 
privacy. Tom Wright, our other assistant commissioner, 
performs a corresponding role with respect to part II of the 
act dealing with the resolution of appeals. Tom is a dele- 
gated decision-maker with authority to issue orders under 
the act. Finally, in the audience is John Eichmanis, who is 
the manager of strategic planning and policy development 
for the IPC, who may be familiar to a number of members, 


Mrs Marland: You can give his formal history. 


Mr Mitchinson: I could not do it justice. 

Ann, Tom and I constitute the IPC’s executive commit- 
tee and we have provided collective management for the 
agency since our former commissioner, Sydney Linden, 
left the IPC in April of last year. I know I speak for the 
three of us when I say that we very much look forward to 
the appointment of a new commissioner over the next 
short while. We take considerable pride in the fact that the 
agency has managed to operate reasonably well over the 
past 10 months, but we all recognize the need for the lead- 
ership of a commissioner who can assume all the responsi- 
bilities vested in that office by the act. However, until such 
time as a new commissioner is appointed, we will continue 
to do all we can to assist the committee in its deliberations. 

Before proceeding, I would just like to publicly ac- 
knowledge the important and significant role played by 
Chief Judge Linden during his term as Information and 
Privacy Commissioner. His leadership during the forma- 
tive stages of the IPC’s development was a key factor in 
any successes we can claim today. 

I understand that it is customary at Legislative hearings 
such as this to have one person make the presentation and, 
accordingly, I will present the IPC’s corporate view and 
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attempt to answer questions raised by committee members. 
Where supplementary information is required, I will turn 
to my colleagues for assistance. It would be my preference 
to hold questions until the end of the presentation since I 
hope to address a number of anticipated issues during the 
course of my remarks. However, I will defer to the Chair 
on how he wishes to handle that. 

My presentation is intended to provide the committee 
with our view on how the provincial act is working. While 
others will no doubt offer different opinions, my presenta- 
tion will be made from the perspective of the IPC and I 
will try to assess the overall success of the act from that 
perspective. 

Before I proceed, let me just say a few words about the 
material we have provided to the committee. I see the 
committee members have received the two binders of in- 
formation. Most of this material has been made available 
to you for reference purposes. I will just briefly review the 
material that is included in those binders. 

If I can deal with the material in reverse order and start 
with binder II, you will see that it contains a number of 
items you may already be aware of. As you know, one of 
the IPC’s mandates is to conduct research into the pur- 
poses of the act. One of these purposes is the protection of 
personal privacy and we have sought to develop policy 
papers we hope will make a contribution from a privacy 
perspective to the public debate on various issues. 

Two policy papers have been prepared which deal with 
the question of HIV/AIDS, and both have been included in 
binder II. The document entitled HIV/AIDS in the Work- 
place provides guidelines for the handling of sensitive 
HIV/AIDS-related personal information in the Ontario 
public sector. These guidelines have been adopted by the 
interministerial committee on AIDS and provide a frame- 
work for institutions to follow when addressing this very 
important and sensitive issue. 

A second report, HIV/AIDS: A Need for Privacy, out- 
lines the IPC view on how the issues surrounding the test- 
ing for HIV/AIDS should be dealt with by the Ontario 
government. Also included in binder II are the IPC guide- 
lines on the use of fax technology and an update of how 
those guidelines are being used in the Ontario public ser- 
vice. In addition, a report called Caller Identification has 
been included, together with a general guide to the act, 
produced by our communications department. 

The 1989 annual report of the commissioner has also 
been provided in binder II as has a summary report which 
outlines the findings of a detailed review of how AIDS-re- 
lated personal information is collected, used and disclosed 
throughout the Ontario government. 

Finally, at the back of binder II you will find a consoli- 
dation of newspaper and other print media articles from 
roughly 1 January 1988, when the act first came into ef- 
fect, until the end of 1990. We have compiled this material 
for the committee, and for anyone else who may be inter- 
ested, in order to give some appreciation of how the act 
has been received and perceived in the community and by 
the print media. 

Turning now to binder I, it contains the material we 
hope will be of most use to this committee during the 


review of the provincial act. The act and all relevant 
amendments and regulations are your point of reference 
and are located at the front of the binder. 

Next is a paper prepared specifically for these hearings 
which contains suggestions of where the act might be 
amended. We hope that the committee will carefully con- 
sider these suggestions in the context of determining what 
sections of the act require amendment. All the amend- 
ments we are suggesting in this paper flow out of our three 
years of experience in working with the act. 

The next item in binder I is a paper on computer 
matching that was also prepared specifically for the three- 
year review. I will be returning to both the computer- 
matching paper and our suggested changes to the act later 
in my presentation. 

Following the computer-matching paper is a survey of 
government of Ontario institutions that was done at the 
request of your predecessor committee. It seeks to provide 
information on the status, role and functions being per- 
formed by institutions’ freedom of information and privacy 
co-ordinators. As you know, these co-ordinators are very 
important players in the operation of the act and to the 
success of Ontario’s access and privacy scheme. 

Also included is a document we hope the committee 
will be able to use as a reference tool during the three-year 
review. It compares Ontario’s legislation to other jurisdic- 
tions with access and privacy schemes and was prepared 
for the IPC by Jennifer Wilson, Mr McNaught’s predeces- 
sor, from the legislative library research service. 

At the back of binder I we have included selected re- 
quests and appeals statistics covering the past three years. 
At the end of each calendar year, statistics are compiled on 
the number of access requests received and completed by 
the various government institutions covered by the act and 
on the number of appeals received and disposed of by the 
IPC. The report and graphs in binder I cover appeals data 
for the years 1988, 1989 and 1990. However, request data 
are available only for 1988 and 1989, because institutions 
are still in the process of reporting on their 1990 activity. I 
would refer committee members to our 1989 annual report 
in binder II for detailed statistical information covering 
1988 and 1989. 

Let me move on now to providing our assessment of 
the operation of Ontario’s freedom of information and pro- 
tection of privacy scheme over the past three years. I 
should state at the outset that in many ways Ontario’s 
scheme is unique. One of its unique features is the combi- 
nation of access, or freedom of information, and protection 
of privacy within one piece of legislation. Few other juris- 
dictions have followed this approach, and while it offers a 
number of advantages, there are some disadvantages as 
well. 

1420 


One disadvantage is the potential for confusing the two 
concepts or values. When we speak of access to govern- 
ment information, we are talking about access to adminis- 
trative, operational and policy-related information 
contained in ministry and agency records. In other words, 
we are dealing with information about what a particular 
government institution does. The obverse of access in this 
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context is secrecy. Privacy, on the other hand, deals with 
individuals and, in the context of the act, the protection of 
an individual’s personal information. There is no obverse 
to privacy. You either have it or you do not, and you cer- 
tainly cannot equate privacy with secrecy. When you in- 
vade someone’s privacy you are taking away something 
that cannot be retrieved. The act attempts to limit invasions 
of privacy and says that an invasion should only be permit- 
ted if it can be justified because of an equal or higher 
value. 

To say, as some people have, that in seeking to protect 
personal privacy this act is encouraging secrecy or hinder- 
ing access to information is to misread the act and to mis- 
understand the basic principles that underlie it. 

We cannot emphasize the distinction between secrecy 
and privacy too much. If confusion about these concepts is 
permitted to carry the day in public debates, privacy will 
be increasingly difficult to defend and this will make the 
IPC’s task all the more difficult in the future. Also, and 
perhaps more importantly, it may lead to a general insensi- 
tivity to the claims of privacy as a human value. 

Three elements or components are necessary in order 
to make the act work. First, there is the public, which has 
been given certain rights under the act; namely, the right of 
access to information in government records and the right 
of protection of their personal information. The extent to 
which the public is aware of the act and uses it is an 
important component in making the act a success. The 
second component is the institutions and the degree to 
which they are well organized and committed to making 
the act work. Finally, there is the Information and Privacy 
Commissioner’s office, which has been given certain man- 
dates and functions under the act. 

All three components are absolutely necessary for the 
system established under the act to work. The act cannot 
properly function without strong commitment from the 
IPC, efficient and co-operative institutions and a well-in- 
formed public. 

As you will see from the media response contained in 
binder II, the act has been discussed in the print media in 
most parts of Ontario. However, the extent to which indi- 
viduals know about the act is more difficult to determine. 
From what we can tell, the general public seems to be 
reasonably well informed about the provincial act, but 
there is considerable scope to increase this level of aware- 
ness. 

Some impressionistic information about public aware- 
ness can be found in our annual reports. In 1988, members 
of the public made a total of 4,784 requests to the 318 
provincial institutions for access to general records or per- 
sonal information. In 1989, this figure increased to 8,233 
requests. 

Although there is not a one-to-one correlation between 
the number of requesters and the number of requests, this 
figure indicates a significant increase in the use of the act 
by the public over the first two years of operation. We find 
this to be an encouraging sign, but we believe that consid- 
erable work must still be done to increase public aware- 
ness of the act. Public education is one of the IPC’s 
primary responsibilities and we have dedicated significant 


time and resources to developing an educational outreach 
program directed at making the act better known in the 
community. 

Another interesting statistic is the breakdown of the 
types of people who use the act. Figures relating to catego- 
ries of users must be treated with some caution, as request- 
ers are not required to identify themselves. However, we 
have been able to come up with some information regard- 
ing who uses the act. At least 50% of all requesters over 
the first two years were individuals acting in their private 
capacity. The next most frequent users were business rep- 
resentatives, with 7.2%, followed by researchers and the 
media, with 3% each. More than 30% of the requesters 
during this period could not be identified by type. 

It is difficult to reach any definitive conclusions from 
these figures in such a short period of time. However, we 
feel that the Legislature can take some comfort in knowing 
that the Ontario public is interested in and uses the act and 
that both knowledge and usage appear to be growing. 

Turning now to institutions, as you are aware, the 
Chairman of the Management Board of Cabinet is the min- 
ister responsible for the administration of the act. Although 
the act did not come into force until 1 January 1988, Man- 
agement Board’s freedom of information and privacy 
branch, under the direction of Frank White, began the 
work of creating an administrative infrastructure to deal 
with the act well before the implementation date. Mr 
White’s branch oversaw the creation of a network of infor- 
mation and privacy co-ordinators in all ministries and 
agencies covered by the act and ensured that these co-or- 
dinators were trained and ready to handle their responsibil- 
ities. 

As a result of Management Board’s efforts, when 1 
January 1988 arrived, there was little delay in processing 
the first requests. Mr White and his staff continue to pro- 
Vide institutions with advice and assistance on how to deal 
with the never-ending stream of new issues that arise dur- 
ing the ongoing implementation of this very complex piece 
of legislation. 

While every new act takes time to understand and im- 
plement and problems invariably arise, from the IPC’s per- 
spective we feel the vast majority of institutions and their 
senior officials have approached the act with a positive 
spirit and have co-operated with us in ensuring that the act 
is being implemented as intended by the Legislature. 

You will see from the results of the survey done on the 
role and functions of the freedom of information and pri- 
vacy co-ordinators that, by and large, they are fulfilling the 
responsibilities envisaged for them and are beginning to 
define their professional status within the civil service. 

To satisfy the principles of the act, access to informa- 
tion should be timely and result in the requester receiving 
as much of the requested information as possible. It is up 
to the institutions to adhere to these principles, and for the 
most part they have done a good job. In 1988, 80% of 
requests were completed within 30 days or less, and this 
figure increased in 1989 to 84%. It is too early to know 
whether these figures indicate a long-term trend, but they 
do show that institutions have taken the issue of timeliness 
seriously. 
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Turning to the level of disclosure of general records or 
personal information, we find that institutions, in the first 
two years of operation, have been able to satisfy the major- 
ity of requesters. In 1988, all requested information was 
released in 56% of the cases and at least part of the re- 
quested information was released in another 22%. Total 
refusal accounted for only 16% of requests. In 1989, the 
comparable figures were 71% for full disclosure, 16% for 
partial disclosure and only 9% for no disclosure. 

When these figures are read together with the results of 
the survey, we can postulate that institutions are respon- 
sive, their co-ordinators reasonably well trained, and they 
are able to respond to the general public in a way that 
satisfies the majority of requesters most of the time. 

I now want to turn my attention to the third component 
of Ontario’s scheme, the Office of the Information and 
Privacy Commissioner. The Information and Privacy 
Commissioner is an independent officer of the Legislative 
Assembly who has been given a number of roles and re- 
sponsibilities under the act. Some of the more important 
functions are resolving appeals, advising on privacy impli- 
cations of proposed legislation and government programs, 
ensuring compliance with the act through investigation of 
complaints received from the public and by proactive re- 
views of government operations, researching matters relat- 
ing to the operation of the act and educating the public. 
Clearly, the IPC is a key component of the infrastructure 
created to make the act work effectively. 

As with any new organization, the first few years have 
been a period of learning and adjusting. We have learned a 
lot and will continue to do so, but we believe the IPC has 
now settled into its role and has a clear understanding of 
its mandate. In the early part of 1990, we completed a 
review of our organizational structure and introduced 
changes which would permit us to be more effective in 
responding to the demands of the provincial act and to 
prepare for the increase in demands when municipalities 
were added to Ontario’s access and privacy scheme in Jan- 
uary 1991. 

Looking at the IPC’s various functions, I can report 
that our educational outreach program has been ongoing 
from the very start of our operations. The commissioner 
and assistant commissioners, as well as other senior staff 
of the IPC, have made frequent appearances throughout 
the province to speak about the act and the rights it gives 
the public. 

In our advisory role, we review all bills introduced in 
the House, assessing whether they have any access or pri- 
vacy implications. Where they do, we draw our concerns 
to the attention of the appropriate ministry, and, on the 
whole, the government has been open and responsive to 
our comments and suggestions. 
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In other instances we have commented on proposed 
government programs. The most significant matter dealt 
with thus far has been our involvement with the introduc- 
tion of the new health number by the Ministry of Health. 
While we agreed that the number in many ways repre- 
sented an improvement over the previous OHIP number, 
its introduction did raise some significant privacy con- 


cerns. The federal experience with the social insurance 
number showed us the tremendous potential a uniquely 
assigned number has of becoming a universal identifier. 
Broad use of the SIN was never intended or sanctioned by 
federal legislation when it was introduced in the 1960s, 
yet, because no controls were imposed, the number is 
widely used and indeed required by both the public and 
private sectors for services which have no relation to the 
original intent of the number. In order to prevent a similar 
situation developing with the Ontario health number, we 
sought a commitment from the Ministry of Health to make 
private sector usage illegal and to control use of the num- 
ber in the public sector to clearly defined, health-related 
purposes. 

As you know, before the House recessed in December, 
the Minister of Health introduced Bill 24, the Health Cards 
and Numbers Control Act, which addressed our concerns. 
In her statement to the House when introducing Bill 24, 
the minister acknowledged the role played by the IPC in 
sensitizing the government and the public to the need for 
the controls established by the legislation. We look for- 
ward to the passage of this bill and also to the introduction 
of a wider-ranging health care information protection act 
in the upcoming spring session. 

In the area of policy development, the IPC has been an 
active participant in the debate surrounding the issue of 
HIV and AIDS and privacy. After some careful research 
and consultation, the IPC published two reports on the 
subject. The first one, HIV/AIDS in the Workplace, made 
a series of recommendations on how HIV/AIDS-related 
personal information should be treated in the workplace. 
Our second report, HIV/AIDS: A Need for Privacy, made 
recommendations on the issue of anonymous HIV testing 
and recommended a new approach to the question of con- 
tact tracing and partner notification. The Minister of 
Health has publicly supported the thrust of the recommen- 
dations contained in this report, and I understand the de- 
tailed discussions regarding possible implementation of 
our recommendations are currently under way in the min- 
istry. 

We are also engaged in studies of other privacy issues, 
such as smart card technology and genetic engineering, to 
name but two. We will also begin to take a closer look at 
the issues of electronic records and workplace privacy dur- 
ing 1991. 

Ensuring compliance with the act is another important 
function of the IPC. In carrying out this role, our compli- 
ance department responds to complaints from members of 
the public that their privacy has been breached by an insti- 
tution. Each complaint is investigated and a report is pre- 
pared making recommendations to institutions regarding 
any violations of the act relating to the proper collection, 
retention, use, disclosure and security of personal informa- 
tion. 

Our compliance department has also undertaken what 
we call compliance reviews. These reviews involve a com- 
prehensive investigation and analysis of an institution’s in- 
formation management practices as they relate to the 
protection of personal information. A copy of the summary 
of our review on HIV/AIDS-related personal information 
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in the Ministry of Health has been included in binder II. 
We have also recently completed a review of the operation 
of the Ministry of Government Services record centre, 
which will be reported in our upcoming 1990 annual re- 
port. 

Finally, a large part of the IPC’s mandate concerns the 
resolution of disputes between requesters and institutions 
regarding the right of access to records in the custody or 
under the control of these institutions. When a request for 
access to general records or personal information has been 
denied, the requester has a right, under the act, to appeal 
the institution’s decision to the IPC. When an appeal is 
received, our appeals department first tries to mediate a 
settlement between the parties. If mediation is not possible, 
then the appeal proceeds to an inquiry where all parties are 
given an opportunity to make submissions to the commis- 
sioner or the assistant commissioner, before an order is 
issued which concludes the appeal. 

Over the past three years, the proportion of appeals 
resolved by order of the commissioner has fallen steadily, 
from 40% in 1988 to 32% in 1989 to only 16% in 1990. 
All other appeals were resolved through some form of 
settlement: mediation, withdrawal or abandonment. We see 
this as a very encouraging statistic and an indication that 
the act is working in the way the Legislature intended. As 
institutions become more knowledgeable about the act, re- 
quests are responded to in accordance with the presump- 
tion that records should be released unless an exemption 
applies. Of those decisions that are appealed, many are 
settled on the basis of a detailed explanation of the act to 
either or both parties and a realization from one or other 
that either the records should be released or an exemption 
properly applies. 

The growing body of jurisprudence developed through 
the issuance of more than 200 orders during the first three 
years of operation also provides a basis for encouraging 
settlement. We are optimistic that this trend towards settle- 
ment will continue and that only the very difficult and 
novel cases will require disposition by order of the com- 
missioner or assistant commissioner. 

For the remainder of my presentation I would like to 
outline the IPC’s suggested changes to the act and to dis- 
cuss Our recommendations regarding the most appropriate 
way of grappling with the complex and difficult issue of 
computer matching in the Ontario government. The act 
requires the IPC to make proposals such as these to the 
House on an annual basis. However, given the purpose of 
this committee’s hearings, we felt it would be appropriate 
to present our suggestions to this committee now rather 
than waiting for our 1990 annual report. 

Our suggested changes focus on what we consider 
practical issues that need to be resolved. We have quite 
intentionally not addressed broader issues that would in 
effect open up the act to major restructuring and revision. 
However, we do believe that these broader considerations 
are within the purview of this committee, and if the com- 
mittee proposes amendments of this nature we would sim- 
ply request the opportunity to comment on them before 
any report is finalized so that the committee is made aware 


of the impact any proposed changes will have on the oper- 
ation of the IPC. 

The document Suggested Changes to the Freedom of 
Information and Protection of Privacy Act, 1987, which 
you received a few weeks ago and which is contained in 
binder I, describes our proposals. The report sets out three 
types of changes to the act. 

The first are technical changes, which are prompted 
largely as a result of faulty legislative drafting and do not 
affect substantive rights. We believe these 11 proposed 
amendments are for the most part self-explanatory and I 
will not deal with with each one individually. Examples of 
types of changes we categorize as technical are minor 
amendments to section | which clarify the wording deal- 
ing with “custody” and “control” and changes to other 
sections of the act which correct inconsistencies in the use 
of the words “appeal” and “review.” 

The second type of suggested changes have been clas- 
sified as clarification changes. These changes could affect 
substantive rights and the committee may want to consider 
them more carefully than the technical ones. Our experi- 
ence with the act over the past three years indicates that 
these clarifications are necessary in order to make the act 
work more effectively. I will just touch briefly on a couple 
of the 17 clarification changes we suggest. 

Clause 22(a) of the act allows the head to refuse to 
disclose a record where the record has been published or is 
currently available to the public, but it does not expressly 
require the head to inform the person requesting access of 
the specific location of these records. As former commis- 
sioner Linden noted in one of his orders, the purpose of 
this exemption is to enable the institution to avoid the 
unnecessary expenditure of funds on photocopying mate- 
rial which is otherwise readily available. However, this 
purpose is clearly defeated if the requester does not know 
where to go to obtain this material. Our suggested amend- 
ment simply clarifies the situation by requiring the head to 
inform the requester of the location of the record when 
claiming the clause 22(a) exemption. 

Another example of a clarification change is under 
clause 29(1)(b) and subsection 29(3), which deal with the 
notice provided by the head to a requester when access is 
refused. The current provisions do not require the institu- 
tion to include a description of the record identified as 
responding to the request. If a requester has been refused 
access to a record, how can that person make an informed 
decision about whether to appeal the decision of the head 
if he or she does not have some knowledge of the nature of 
the record? Our suggested change would simply add a 
subclause to these sections which requires the notice to 
include a description of the record, thereby codifying what 
is necessarily implicit in these subsections. 
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The third part of the report deals with what we call 
policy changes which affect substantive rights and may 
result in changes in the way decisions are made. I will now 
discuss a number of these 16 suggested policy changes in a 
bit more detail. 

A number of suggestions concern the position of the 
commissioner. We feel the term of office should be increased 
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from five to seven years, as is the case in most other com- 
parable jurisdictions. We also think the commissioner 
should have the authority to appoint whatever number of 
assistant commissioners he or she feels is appropriate, and 
that a salary range for the commissioner should be estab- 
lished rather than determined on an ad hoc basis. 

We also suggest that the commissioner be required to 
take an oath of office and confidentiality, and that IPC 
employees take an oath of confidentiality upon joining the 
agency. This requirement would make explicit the duty of 
the commissioner and IPC staff to keep all matters confi- 
dential that come within their purview. 

Another internal IPC matter which we feel should be 
addressed is the commissioner’s authority to discipline 
IPC employees on the one hand and the right of employees 
to grieve any disciplinary action on the other. These mat- 
ters are not covered in the act at present, yet are estab- 
lished for most other legislative agencies. 

Next, we have a number of policy change suggestions 
that touch on substantive provisions of the act. 

Subsection 52(6) of the act gives the head of an institu- 
tion the authority to require the commissioner to inspect a 
record at the ministry or agency. Although the practice in 
the vast majority of appeals has been for the institution to 
forward a copy of the record to our offices, as presently 
worded, a head could require the commissioner and IPC 
staff to view all records relating to every appeal at the 
institution’s premises. This is both impractical and clearly 
not the intent of the legislation. Therefore, we have sug- 
gested that this section be amended to restrict on-site ex- 
amination of records to exceptional circumstances where it 
would not be practical to reproduce the record by reason of 
its length or nature. 

The act provides that where an institution does not 
respond to a request for access within the 30-day time 
period, the head is deemed to have refused access. How- 
ever, if the deemed refusal is appealed, no penalty is avail- 
able for failure to adhere to the statutory time limits, and 
therefore the institution has little incentive to comply. To 
address this deficiency, we suggest that a subsection be 
added to the act which allows the commissioner, in a 
deemed refusal situation, to require the head to waive fees 
which would otherwise be recoverable. 

The act, in setting out the various privacy protection 
provisions, is largely silent on the question of what obliga- 
tion institutions have in ensuring the security of personal 
information. We have included a suggested amendment 
that would make this obligation explicit. Since institutions 
must consider security-related matters in order to fully 
comply with the privacy provisions of the act, we feel this 
obligation should be explicitly acknowledged and ad- 
dressed in the legislation. 

There are a number of other privacy-related issues that 
require attention. We have included a suggested change 
that would require that all correspondence to the IPC from 
minors and those in correctional institutions or psychiatric 
facilities be kept confidential. The need for confidentiality 
is Obvious to us and will ensure that these people are more 
fully able to exercise their rights under the act. Similar 


provisions to the ones we are suggesting are found in the 
Ombudsman Act. 

Another issue we feel strongly about is the use of mail- 
ing lists. Mailing lists of individuals’ names and addresses 
are compiled almost routinely by organizations for a vari- 
ety of purposes but principally for commercial gain. The 
release of this information without the consent of individu- 
als raises a number of privacy concerns. While part III of 
the act recognizes and protects personal privacy by re- 
stricting the use and disclosure of information, the protec- 
tion may not extend far enough to include mailing lists, 
thereby encouraging the plethora of unsolicited and un- 
wanted mail. We suggest that a subclause be added to the 
act which adds mailing list information to the category of 
information the release of which is presumed to constitute 
an unjustified invasion of personal privacy. 

Perhaps the most difficult subject for us to raise is the 
extension of the powers of the commissioner. We fully 
appreciate that any extension of formal powers needs to be 
carefully considered by the committee, and I want to make 
it clear that any suggestions we are making in this area are 
restricted to difficulties we have experienced in working 
with the legislation over the past three years. 

First, we are recommending that the commissioner be 
authorized to extend the period for filing an appeal beyond 
the 30-day time limit in special circumstances. We have 
dealt with instances where an appellant, for justifiable rea- 
sons, has not been able to meet the 30-day deadline. As 
long as the exercise of discretion is restricted to excep- 
tional cases, we believe that the underlying principles of 
the act are better served by expressly authorizing the com- 
missioner to extend the time period; concerns about equity 
and justice should prevail over strict adherence to time 
limits. 

We also suggest that consideration be given to the fol- 
lowing two related amendments. First, the act, while stat- 
ing that the commissioner can make an order disposing of 
an appeal, does not explicitly provide that an action or 
decision of the commissioner is final and conclusive. It is 
clear, from a review of the debates when the act was origi- 
nally passed, that the Legislature intended to establish the 
commissioner as the ultimate decision-maker for appeals. 
We are simply proposing that an express provision to this 
effect, commonly referred to as a “‘privative clause,” be 
included in the legislation. 

Second, we suggest that the commissioner be given 
express authority to reconsider a decision or revoke an 
order in exceptional circumstances. This would provide 
the necessary flexibility to correct the outcome of an ap- 
peal where an error has been made and would eliminate 
the need for the parties to seek relief through the court 
process. 

These two suggested amendments are consistent with 
provisions found in the enabling legislation for tribunals 
performing comparable functions to that of the commis- 
sioner. 

We also suggest that the act give the commissioner 
explicit authority to investigate and review activities of 
institutions that may be in breach of the privacy principles 
of the act. The act imposes a duty on the commissioner to 
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perform certain functions which implicitly require the au- 
thority to investigate complaints and review information 
management practices of institutions. Our proposed 
amendments codify this authority, following precedents 
found in other jurisdictions which have similar privacy 
protection legislation, thereby eliminating any need for the 
IPC to rely on the goodwill of institutions when undertak- 
ing investigations and reviews. 

Finally, we suggest that the commissioner’s order-mak- 
ing powers be extended in the area of privacy protection. 
At present these powers are restricted to ordering an insti- 
tution to cease a personal information collection practice 
or to destroy collections of personal information. We feel 
this authority is not sufficient to adequately ensure the 
proper management of personal information, and the com- 
missioner should also be given authority to order an insti- 
tution to cease a use, disclosure or retention practice that 
contravenes the act. 

The final matter I would like to raise with the commit- 
tee this afternoon is the practice of computer matching, 
which is a serious concern of all privacy commissioners. 
The IPC has produced a detailed report which is included 
in your materials, and I would like to briefly highlight our 
findings and recommendations. 

Computer matching involves the computerized linkage 
of automated record systems or databases to identify simi- 
larities or differences in that information. For example, in 
the United States, lists of people who have defaulted on 
student loans are matched with lists of federal government 
employees, thereby enabling the government to identify 
those employees from whom it needs to recover outstand- 
ing loans. While computer matches such as this may ap- 
pear on the surface to be logical and defensible, it is 
imperative that procedural safeguards are put in place prior 
to approval and implementation. 

The central issue in the debate about computer match- 
ing is whether there are adequate safeguards associated 
with the technology to prevent violations of personal pri- 
vacy. Computer matching is perceived by privacy advo- 
cates to be a potential threat to civil liberties and privacy. 
All western European countries, the United States and the 
Canadian federal government use matching as an audit and 
investigative tool. While no study exists documenting the 
use of computer matching in the Ontario government, we 
feel it is reasonable to assume from the experience of other 
jurisdictions that matching is being practised here as well. 

There is a pressing need to determine the extent of 
computer matching within Ontario and to bring a degree of 
public accountability to bear on the issue. It is recognized 
that computer matching is an important and effective tool 
for the government; however, it is also evident that the 
privacy concerns associated with matching are grave 
enough to warrant some form of regulation. 
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The statutory authority of the Information and Privacy 
Commissioner to review computer matching is limited. As 
a result, we are not able to effectively regulate or monitor 
computer matching practices that do exist and indeed we 
are seriously hampered in our ability even to determine the 
existence of current or proposed matching programs. If the 


question of computer matching is to be properly addressed 
in Ontario, it cannot be done by a simple amendment to 
the existing statutory framework found in the provincial 
Freedom of Information and Protection of Privacy Act. It 
requires a detailed examination of the extent of the prob- 
lem and careful consideration of the most appropriate 
mechanism to control and monitor both existing and pro- 
posed computer matches. 

We propose that a task force be set up within the On- 
tario government to examine the issue and its associated 
privacy concerns and to report within six months with rec- 
ommendations on the most appropriate course of action. 

That concludes my presentation. On behalf of my col- 
leagues, I want to thank committee members for their at- 
tention and patience with my long-winded remarks. If 
there are any questions, we would be pleased to answer 
them. But before we begin, I would like to make one final 
request of the committee. I understand that you will be 
hearing from a number of individuals and organizations 
over the next several days. The IPC will be monitoring 
these hearings and if it would be of assistance to the com- 
mittee, we would be pleased to provide written comments 
on any presentations which touch on areas of our responsi- 
bility. Realistically, I think we could undertake to have this 
information to the committee within two weeks following 
completion of your hearings, if there is an interest in that 
on the part of the committee. 


Again, thank you very much. 


The Chair: Thank you, Mr Mitchinson, for making 
your presentation. I will open the floor for questions. We 
have roughly until about 4 o’clock or we can extend the 
time if so wished. We can go around to each political party 
roughly about 25 minutes. I would like to begin the pro- 
ceedings today with the official opposition. 


Mr McClelland: Thank you for your presentation and 
your availability to assist us in this process. 

One area that drew particular interest to me, among 
others, was the issue brought forth on page 29, the issue 
with respect to the authorities to investigate and review 
activities that may be in breach of the principles of the act. 
You indicated that the commissioner by implication is 
charged with that responsibility. Can you flesh that out a 
little bit and perhaps give us some assistance in terms of 
what kinds of particular tools you would see being pro- 
vided by legislation and the staffing implications of the 
range of investigations that you are perhaps called upon to 
undertake at the present time—you indicated that happens 
by implication, in any event—the kinds of things that you 
would see flowing from the specific authority to investi- 
gate? 

Let me tell you where I am coming from in part. I have 
a sense that some people are going to say: ““We’re going to 
end up with another policing-type agency. We already have 
agencies and institutions that fulfil that function.” Do we 
have another watchdog, are we having yet another organi- 
zation which will be adding another layer of prying, if I 
can use that word, imposing management suggestions to 
an agency that is already undertaking the responsibilities 
that could do so with a little bit of guidance or some assistance 
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from the commissioner? How far do you want to take this 
investigative unit? How much authority, how inclusive, 
how many people? 

Mr Mitchinson: Maybe I could address the people 
issue first. I think as it stands now, whatever complaints 
we receive from members of the public that require inves- 
tigation we now investigate. It is not as if we would be 
doing anything new that we are not already doing under 
the act, so I think I can tell you that the resource implica- 
tions are minimal from it. 

I think we have found in the past that when we make 
our recommendations to the House as part of the require- 
ments under the act, to do so we are basically commenting 
on the management practices of the government. We can- 
not conceive of how we could comment on those practices 
if we do not have authority to investigate and determine 
whether there are any problems at all. 

What happens right now is that on occasion we have 
had to spend some time trying to convince the various 
government institutions of that argument in order for us to 
begin what will ultimately be done in any event. I do not 
think we are talking about anything more than clarifica- 
tion. 

I can just tell you that in a number of jurisdictions, 
certainly the federal privacy commission, or Australia or 
Quebec, normally the provisions that we are suggesting are 
in place in the privacy commission. It is in a sense, I 
suppose, from our perspective perhaps an oversight as op- 
posed to a fundamentally different way of looking at the 
way we operate. 


Mr Morin: I understand that the role of the commis- 
sioner is somewhat akin to the Ombudsman in many ways. 


Mr Mitchinson: In many ways, yes. 


Mr Morin: The Ombudsman is appointed for a period 
of 10 years to age 65 and can only be dismissed for cause. 
Why not do the same thing for the Information and Pri- 
vacy Commissioner? 


Mr Mitchinson: When we were considering what to 
propose in that area, we looked not only at the Ombuds- 
man but also at some other comparable commissioners. 
We looked at the federal privacy commissioner, the federal 
information commissioner, the Australian commissioner 
and Quebec commissioners and we found that generally 
the most common period of appointment was seven years. 
The Ombudsman period was the only one that was 10 
years. We just felt that the most logical period term was 
seven years. 


Mr Morin: Two offices of the Legislature would not 
have that uniformity. 


Mr Mitchinson: I do not think we feel strongly about 
that. I think we felt that five years was probably too short 
compared to what most other comparable tribunal heads 
were appointed for. 


Mr Sorbara: I have a number of questions relating to 
the data banks that the government has, that private indus- 
try has and the role of the privacy commissioner and your 
office in that regard. I was interested, however, in listening 
to your remarks concerning the advisory role of the com- 


mission. In fact, in your remarks you referred to the fact 
that the commission’s most challenging advisory role so 
far had to do with its advice proffered to the government in 
consideration of the introduction of our new health card— 
the number that distinguishes us and our health, or lack 
thereof, from every other citizen in the province of On- 
tario. 

Could you tell me, first of all, a little bit about that and 
about the role you played, about the issues that were 
brought up for your consideration and how those issues 
were resolved? 


Mr Mitchinson: I think Ann Cavoukian is probably 
the best person to answer that. 


Dr Cavoukian: We have been monitoring the intro- 
duction of the new health number for some time now, I 
would say since the beginning of 1988. At that point it was 
not clear what form the health number was going to take or 
the medium that was going to be used because there was 
considerable debate as to whether smart card technology 
must be used instead of the existing magnetic stripe. 


Mr Sorbara: Can you just explain that to the commit- 
tee, smart card technology, what the difference is and what 
we have? 


Dr Cavoukian: I will try to be brief. Smart card tech- 
nology would require that a computer chip with memory 
be embedded in the card that would hold a fair amount of 
information on the card. 


Mr Sorbara: Like your entire medical history. 


Dr Cavoukian: That is one possibility, certainly, so 
that if you went to a pharmacist, for example, or your own 
physician and you gave that card, that individual would be 
aware of the contents of the card. They would have a 
reader and it would enable reading of that card. We worked 
quite closely with the Ministry of Health and it decided, I 
think properly so, that at this point in time the technology 
was not sufficient to ensure the level of privacy protection 
we felt was necessary if you did go the smart card route, 
because in the wrong hands, of course your entire medical 
history would be available. 

The Ministry of Health decided to go the striped card 
route and at that point decided on the method of the num- 
ber, that it would be a unique personal identification num- 
ber, each individual would have his or her own number as 
opposed to the present subscriber-based OHIP system 
where the head of the family only had the number. From a 
privacy protection point of view, there are clear advantages 
to each individual having his own number and having his 
own personal information. 
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The area that causes a great deal of concern is that 
without adequate controls on the use of the health number, 
since in effect it becomes a personal identification number, 
a universal identification number, if there were not ade- 
quate controls imposed at the time of introduction it could 
go the route of the social insurance number which, you 
may be aware, has been subjected to a great deal of abuse. 
It was introduced in the mid-1960s, absent of any controls 
on its use and it has been— 
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Mr Sorbara: I just want to interrupt you at that point. 
I think it is fair to say that at the time of the introduction of 
the SIN there were commitments on the part of the govern- 
ment, clear and unequivocal, that the social insurance 
number would be used only for the purposes stated in the 
act and for no other purposes. Is that not right? 


Dr Cavoukian: That was the intent, clearly. However, 
its use grew enormously. The controls on its use were 
lacking even though the intended use, as you indicated, 
was for just two purposes initially. It has in effect become 
the de facto identification number for Canada. It is used 
widely by both the public and the private sector. We were 
concerned that the Ontario health number not follow the 
same route and we contacted the Minister of Health and 
requested that legislative controls be introduced now, prior 
to its actual implementation, that would do two things. 
They would restrict the use of the health number within 
the public sector to health-related purposes and would pro- 
hibit its use in effect by the private sector, which we felt 
had no right to this information. 

A considerable degree of dialogue went back and forth 
between ourselves and the previous government and then, 
as you know, there was a change in government. We also 
met with the new Minister of Health, Evelyn Gigantes, and 
she was very receptive to our comments. As you know, 
Bill 24 was introduced just before the House rose and very 
adequately covers the concerns that we had and that we 
made available to her. 


Mr Sorbara: I want to get back to the original debate 
that was going on between you as an adviser to the govern- 
ment and the Ministry of Health and the government writ 
largely over the question of a smart card or a relatively 
dumb card. You would consider this a relatively stupid 
card, would you not, in comparison to the smart card? 


Dr Cavoukian: It is possible to call it that. It is not a 
smart card. 


Mr Sorbara: This can only tell the name, address, 
phone number, previous residences and a few other tidbits 
of information. 


Dr Cavoukian: Yes. 


Mr Sorbara: A smart card could really keep an 
individual’s entire medical history, including all his visits 
to a psychiatrist, all his or her visits to doctors of any 
number and description, other sorts of services provided 
by the state to the individual; that is what a smart card can 
do. 


Dr Cavoukian: That is correct, yes. 


Mr Sorbara: Was the ministry advocating a smart 
card and you were advocating a relatively less sophisti- 
cated card? 


Dr Cavoukian: Not really. There was considerable di- 
alogue, but we did not recommend that they go the mag- 
netic stripe route versus the smart card route. We raised 
concerns with the smart card which they were aware of. 
We talked about those. They had a number of options and I 
remember the meeting in February 1988, when we met 
again. They on their own had decided quite independently 
to go the magnetic stripe route. We did not get into a great 


debate as to why, but one of the concerns they articulated 
was that they felt the technology, in terms of ensuring the 
level of security and confidentiality needed to protect pri- 
vacy they were committed to, was at least three to five 
years away. 


Mr Sorbara: What you are saying is that it is quite 
possible, once we have smarter technologies, that these 
cards will be replaced with a smart card that has a little 
computer chip with history encoded on it. 


Dr Cavoukian: It is certainly possible. 


Mr Sorbara: What would you predict is going to hap- 
pen? 

Dr Cavoukian: I predict that is certainly a possibility 
within the next 10 years. I cannot predict a time frame. It 
would depend on the level of the technology. 


Mr Sorbara: I am also interested in the comments 
related to the comments on the health card, particularly 
where you say that you look forward to the passage of Bill 
24, which creates a statutory prohibition I guess on inap- 
propriate use of the card, and also to the introduction of a 
wider-ranging health care information protection act in the 
upcoming spring session. Can you tell us about that? What 
should we expect? Are you scooping the Minister of 
Health now or is this something that we should already 
know about? 


Mr Mitchinson: No. When the Minister of Health in- 
troduced Bill 24, she made reference to the fact at that time 
that discussions were under way with the intent of intro- 
ducing a health care information protection act. 


Mr Sorbara: What do you anticipate is going to be in 
that act? 


Mr Mitchinson: If you recall the Krever commission 
study into the use of health-related personal information, I 
think the intent is to build on that document and to intro- 
duce a scheme that deals with the protection of personal 
information that is resident in the entire provincial health 
system—in doctors’ offices, in hospitals, in the Ministry of 
Health, in the whole system. 


Mr Sorbara: We do look forward to a world in which 
pretty quickly a card like this, whether smart or less smart, 
is going to be inserted in a machine in a doctor’s office and 
all the information that might be available becomes avail- 
able to that doctor or the receptionist or the nurse or the 
other individuals working in that office. Is that right? 


Mr Mitchinson: I think it is pointless to think that the 
technology is not going to exist. The technology clearly 
will exist. There is little doubt of that. We are very con- 
cemed that when the technology does progress, adequate 
controls continue to be placed on the use of that technol- 
ogy to protect at the same level as we have acquired pro- 
tection with the less smart technology. I think that is one of 
our major priorities, and one of our areas of attention on an 
ongoing basis is the evolution of smart card technology, 
particularly as it relates to potential use in the health care 
field. I think by moving at this stage of the game to a 
magnetic stripe technology, all it did, to some extent, was 
make our job a little bit easier now and our job a little bit 
more difficult as technology evolves. 
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Mr Sorbara: Mr Chairman, just to be very clear on 
this, the reason for pursuing this line of questions is in 
some respects to point out that although this act was intro- 
duced into the Legislature, in fact based on a model de- 
signed by a former Liberal member of the Legislature, Jim 
Breithaupt, who is now the chair of the Commercial Regis- 
tration Appeal Tribunal, and designed to provide all of the 
world with the information that it should have access to 
that resides within government, whether it is on emerging 
policies or documents relating to health and safety—I was 
familiar with those during my time in the Ministry of Lab- 
our—or innumerable things, and it was the subject of the 
presentation of the executive director of the commission, 
what is increasingly apparent to me is that the real chal- 
lenge for government over the medium and long term is 
going to be the effective management of privacy of the 
individual citizen. Particularly given the submissions that 
you made in the final part of your presentation referring to 
computer matching, it sounds to me like, in pursuing those 
investigations, what you are suggesting you want to do is 
to put some sort of constraint on government itself not to 
be overly aggressive or overly ambitious with the informa- 
tion that it itself has. 

The original intention of the act was to provide infor- 
mation to the general public without undue harassment by 
government officials. We added to that a protection of pri- 
vacy component. You seem to be building on that and 
saying the commission should intervene or at least make 
policy suggestions to manage the government’s over- 
aggressive use of information that it has in a variety of 
data banks and indeed be able to match that. That is of 
interest to me because it is the very management of that 
information in the private sector which is so challenging 
and so threatening to the individual. 

Just to give you an example, at American Express I am 
told that protection of privacy is one of the key training 
elements for everyone who comes on and works for that 
company. Why? Because inappropriately managed, some- 
one could go into the computer data banks and trace all of 
my activities over the past six months—who I sent flowers 
to—— 


Mrs Marland: I did not get them. 


Mr Sorbara: Well, Margaret, that is American 
Express’s fault, not mine. But they are coming COD, un- 
fortunately, given recent events. And on it, who I sent 
flowers to, what hotels I stayed in, what I ate, how much I 
leave for a tip, what kind of gifts I buy at what particular 
times of the year, and on and on at the press of a button. 
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Mr Mitchinson: If I could just interject there, I think 
one of the reasons you will notice why we have isolated 
computer matching as a separate heading and a separate 
report is because, based on investigations that we did, we 
concluded that this was a very large problem. This is not 
something that could be addressed simply, like some of the 
other recommendations, by an amendment to the act. 

If it going to be handled effectively and if we are going 
to address some of the concerns which I think you are 
alluding to, the first step of the game in the government 


sector is for the government to get an awareness of just 
what kind of computer matching activity is happening. 
How big is it? How extensive is it? How many controls are 
on it already? What is the proper way of regulating the use 
of the technology? It is the same, in a sense, as the com- 
ments on the smart card technology. There is no point in 
resisting the fact that the technology will be able to pro- 
vide this efficiency. It is, “Let’s make sure we can respond 
to it in order to protect some of the other interests.” 


Dr Cavoukian: If I could just make one comment 
directed to another point of your question, there are two 
main purposes to the legislation. Of course, it is the free- 
dom of information side of the legislation that speaks to 
general records of the government to promote government 
accountability, records relating to the operation of the gov- 
emment policies, programs of the government. Those are 
the records that the FOI section of the legislation applies 
to. There is not, as you know, this freedom of information 
access to personal information, to my personal information 
or to yours. There are two entirely separate parts of the act, 
and personal information is to be protected. It is not at 
odds with the release of general records relating to the 
government, but it is just very important to keep the two 
entirely separate purposes of the act and the two types of 
records in your mind. 


Mr Sorbara: I think I understand that, and just before 
my colleague’s supplementary, my final question or re- 
quest for a comment, it seems to me, given we have mem- 
bers of the press here present, what are they interested in: 
the protection of privacy of individuals and locations that 
they think they should have access to? 

We are now trying to protect, not based on its inappro- 
priateness under the freedom of information side, but the 
other side which you describe—that is, the desire to pro- 
tect the privacy of individuals whose names and alleged 
crimes perhaps ought not to be provided to the entire 
world, and it really is the entire world, given our current 
technologies. It is not the local newspaper; it is a broadcast 
around the world. 

It seems to me that the freedom of information side, 
which was the pith and substance of this entire exercise, 
when it was formulated and presented in the form of a bill, 
or a policy paper and then a bill—Freedom of informa- 
tion. Let’s open up government. Let’s let the citizens know 
what is going on”—that part of the exercise is pretty much 
under control. 

Some people do not get everything they want, and 
sometimes you have to mediate and sometimes you reach 
a settlement and sometimes there is an appeal. But the 
great public policy challenge is the protection of privacy, 
given our technological ability to aggregate and then di- 
vide up and deal with data that can at the touch of a button 
give a pretty interesting and pretty personal profile of indi- 
viduals who may not want that information made available 
to other individuals or the general public. 

Am I right in that? Is this your problem now? Is it right 
to say that the problem of the freedom of information side 
is pretty well under control, and privacy is the real issue? 
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Mr Mitchinson: I think the more it is said in terms of 
black or white, the less ability we have to really agree. I 
think it is too early to really say that the freedom of infor- 
mation side is without its difficulties. It certainly does have 
its difficulties associated with it as well. But I think if you 
are looking at which side of the legislation has the poten- 
tial for ongoing breadth and development and evolution, 
probably the privacy side of things does. If you look at the 
way the act was structured, you will find that the sections 
dealing with freedom of information are laid out more 
definitively, whereas the sections dealing with the protec- 
tion of privacy are talked about in more abstract terms, 
which is, I think, one of the reasons why, when we are 
asking for some clarification in mandate, primarily it is on 
the privacy protection side as opposed to the access side. 


Mr McClelland: Mr Sorbara, in talking about the 
health card, uses by way of analogy and reference the 
American Express commercial card. He also raised the 
issue that you say one of the most difficult subjects would 
be the extension of the part of the commissioner. Well, 
let’s talk about the commission and the act itself. 

You are talking about mailing lists. Getting back to 
your mailing list, it seems to me that we are getting into an 
area—and I would be interested in your comments on 
this—of the commercial-corporate-private sector operation 
as opposed to government. To what extent do you feel 
philosophically it is appropriate for the commission to 
begin to move into that area—I think implicitly you are 
suggesting that; if 1 am wrong, I would like some correc- 
tion on that—and do you think it is appropriate that we 
address that under the privy of this act or look at it more in 
the area of commercial practices? 

I see some problems, quite frankly, in moving away 
from government institutions at whatever level, provincial 
or municipal, and moving into the private corporate sector 
using this as a vehicle. I do not question the appropriate- 
ness of considering the need for that type of legislation or 
even examining it. Whether it is rejected or not is irrele- 
vant, but I wonder about the appropriateness of this act. 


Mr Mitchinson: It is a very good question, a very 
interesting question, which we have also turned our minds 
to. In various jurisdictions around the world there are the 
equivalent of privacy commissions that are involved in 
regulating the private sector. It does exist, but it would be 
wrong to think that a system involving the private sector 
could simply be included in the legislation as it currently 
exists, because there is no jurisdiction in the world that 
tries to provide freedom of information to the private sec- 
tor. 

We are just dealing with the access to personal infor- 
mation by people in that component of freedom of infor- 
mation, but that is it. Nobody is suggesting that private 
sector records should be made available to the public. So 
the fact that we have two broad mandates included in one 
legislation does present some inhibitions to simply bring- 
ing in the private sector. 

Another aspect is that in those jurisdictions that do 
regulate the private sector, generally they are registration- 
based systems where if an organization wishes to make use 
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of personal information for a purpose, it goes to a body 
before it is implemented and it asks for authority to do so. 
That commission then goes and analyses the request and 
decides whether or not it can be supported, whereas our 
system is an investigation review system. Nobody is re- 
quired to register with us. People go ahead and do their 
business the way they see best and we come in and moni- 
tor that and review that. 


The Chair: Thank you. Your time has expired. 


Mr Sorbara: We were just getting going. We were on 
a roll. 


Mrs Marland: Can I just clarify? I am sure that in the 
year ahead, for this committee at any time that we wish 
our deputants from today to come back, we would have 
that flexibility. 


The Chair: Yes. 


Mrs Marland: Because I can see that the more we get 
into this very critical subject, the more enlightened we are 
going to become with the act and, therefore, the more 
questions we will have of you three as individuals. 


Mr Sorbara: But you are already enlightened. 


Mrs Marland: I am, very. I remember, when employ- 
ers started putting the social insurance number on em- 
ployee application forms for employment, there was a very 
big controversy, and I think now, frankly—and I think in 
one of your answers earlier this afternoon you almost con- 
cur, if I did not take what you said incorrectly—sometimes 
systems are developed and their purpose is designed, and 
then we get into a situation where it is expanded without 
the risks and the repercussions of the expansion really 
being analysed ahead of time. 

Frankly, my feeling is, and I have not been in a posi- 
tion where I have studied it at any length, that the SIN 
numbers are being misused in a lot of circumstances. 
When we start to look at, as Mr Sorbara mentioned, our 
latest government-issued card in terms of our health card, I 
have to wonder if down the road we are going to be put- 
ting at risk the protection of the patient rather than the 
protection of the patient’s health. There has to be a point at 
which to have a smart card becomes a tremendous viola- 
tion of that patient’s privacy and not necessarily is bal- 
anced off in weight with an equal protection of that 
patient’s health. 
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Mr Mitchinson: I think we share the same concern. 
That, I guess, is our job. Our job is to make sure that as 
the efficiency arguments are put forward, the privacy com- 
ponent is addressed and considered and dealt with. I think 
we share your views. 


Mrs Marland: I know there are concerns about peo- 
ple getting large numbers of prescriptions by going from 
doctor to doctor or emergency department to emergency 
department. Maybe if the records of what that patient has 
already been prescribed were readily available on a com- 
puter, perhaps we would be in a position to break down 
that particular scam. For the number of people who do 
that, I really worry about the protection of privacy for that 
patient. I find the whole process rather scary, to tell you the 
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truth. I think we always felt that eventually we would all 
end up just being a digit in somebody’s computer some- 
where. We forget the Christian names and the family 
names. I really feel that the responsibility you have overall 
in any area of the impact that this act can have on govern- 
ment is very, very crucial. 


Mr Mitchinson: Yes, that is rather overwhelming. I 
agree with you. I think that is a very important role for us. 
I think all we can say at this stage of the game is that at 
whatever level we have had to deal with it, in this context 
so far we feel we have been able to do it. We feel we have 
been able to address and sensitize the government to the 
privacy concerns. I can assure you that we will continue to 
attempt to do that as the technology evolves. We know full 
well that the technology is going to evolve. There is no 
doubt about it. 


Mrs Marland: I know, on the other hand, there are 
areas where access to information, freedom of informa- 
tion, is very important. One example that I really think 
about a lot is when the furore developed over the Love 
Canal in New York state. At that time, under their existing 
freedom of information restrictions, no one could get to 
the bottom, both in the literal sense and the research sense, 
of what that property involved. In the meantime, the 
Hooker chemical company, which had owned the property, 
was being maligned and everyone who had anything to do 
with it was being very severely criticized because of what 
had evolved with that property. Yet when the freedom of 
information changed—I have forgotten what the US stat- 
ute was called. What was it called? 


Mr Mitchinson: They would have a state statute and 
a federal statute. 


Mrs Marland: They did, I know. I have forgotten 
what the name of their legislation is, but in any case, when 
it came out, what they found was a complete reversal. 
Here this company had been damned because it had put all 
this garbage in what had been constructed as a canal, as 
you know the story. In any case, the thing is that in that 
case, until they could release those records, everybody had 
a totally inaccurate interpretation of what the circum- 
stances were, and then when the truth came out. In fact the 
Hooker chemical company had not wanted to sell the 
property to the school board. The school board that wanted 
to build the school at the Love Canal had gone to the city 
of Niagara Falls, New York, and forced the city to force 
the company to sell it to it so that it could build a school 
there even though there were some rumours of what was in 
that land, and none of this came out until the access to that 
information was made available. 

That is a very real example. It is a story that everybody 
understands and can identify with it. There, freedom of 
information actually served a purpose for everyone. It cer- 
tainly did for the chemical company that had been ma- 
ligned and it did for the public to understand a process and 
what had gone on and who really was responsible. 

I am very supportive of that process, but as I say, I am 
very nervous about the privacy of us as individuals. As far 
as our health records are concerned, I think we can legis- 
late specific aspects of health that have to be public. Cer- 
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tainly if you get smallpox you have to be quarantined, so 
maybe we will get to the point where if you have AIDS it 
has to be publicized. There are a whole lot of areas where 
we see changes being made, and those changes will be 
made at a time when it is appropriate to make those 
changes in order to protect public health. 

Quarantine is a protection for public health in terms of 
epidemics. There are other epidemics for which there are 
different sets of rules for different diseases in terms of 
public health, so why does the public or would the public 
ever really have to know what is on my smart card? The 
only reason I would want a smart card would be if it was a 
protection of my health. My reaction to that is that if my 
health records have been private all along, and since com- 
puter records have been kept of people’s health histories 
and we have not had a problem without this next step, then 
I really think we would have to be very cautious, as gov- 
ernment, to legislate that next step. 

Mr Mitchinson: Again, I quite agree. I think what we 
have to be sensitive to is that as technology evolves, capa- 
bilities evolve in an exponential manner. I think safeguards 
that may have been adequate all along may no longer be 
adequate as technology advances. I think our role and a 
number of other people’s role is just to make sure that 
continues to be the case. 

Mrs Marland: We can always assume that we have 
very ethical staff in the American Express organization, as 
an example, that has Mr Sorbara’s card, but the fact of life 
is that people are people and human beings are human 
beings and we can never be guaranteed that computer 
matching would not go underground or illegally. So my 
sense to protect myself or my family or anyone else from 
that is that I want the least amount of information in that 
computer to start with, and that is why I really object to it 
when people ask me for my social insurance number un- 
necessarily. 

I really look forward to getting further into this subject 
as this year progresses and to discussing it at a future 
opportunity with you. 

Mr Villeneuve: Thank you for an interesting presenta- 
tion. I see from your statistics that in 1988 you had 4,700 
and some requests, and that in 1989 it almost doubled, to 
some 318 provincial institutions. We seem to assume that 
health reasons are the main reasons for information. You 
have monitored all this. Can you tell us which area of 
government receives the most requests for information that 
has hitherto not been available? 

Mr Mitchinson: Yes. Do you have your binders with 
you? 

Mr Villeneuve: I do not. I am sorry. 
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Mr Mitchinson: Okay. If you can just bear with me, 
we have some summary statistics in the binder. It is in 
binder I, section 6. On the request side, the figures are 
available only for 1988 and 1989 and they show in the 
back of it. Figure 1 deals with the type of requests that are 
available, figure 2 the numbers, and figure 3 the disposi- 
tion. I thought we had some that dealt with the numbers of 
institutions; I guess we do not—oh, yes; we do, sorry, no, 
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that is only on appeals. I guess the best I can do for you is 
to give you the 1989 figures out of the annual report. 


Mr Villeneuve: My main question revolves around 
this: Do you see a zeroing in on a supposedly problem area 
that could continue to get worse or do you see the requests 
going in a rather general direction? 


Mr Mitchinson: No. I think in each year there have 
been certain institutions which have received the bulk of 
the requests under the act, and I think the nature of the 
business that various ministries and agencies perform lend 
themselves, I suppose, to more of an interest from the 
public in requesting information. I do not think we have 
had enough time yet to really identify the trends defini- 
tively. On the other side—I am just thinking off the top of 
my head on some of the statistical information we had— 
there was, I know, a difference in the agencies within the 
first two years of operation. In one year certain agencies 
seemed to be the focal point for requests and then in the 
next year that dropped off quite dramatically. 


Mr Villeneuve: Would you see within these agencies 
that information is requested from a great degree of vari- 
ance as to the availability or the perceived availability of 
information? I gather your job is to monitor and make sure 
that it is rather uniform across the board. I am led to be- 
lieve that information was readily available prior to this 
legislation which, all of a sudden, became classified infor- 
mation. I can understand that, but to the point where we 
may be creating a monster, that need not be. 


Mr Mitchinson: Maybe Tom can comment a bit on 
that. 


Mr Wright: I think you are absolutely correct in look- 
ing at the situation that existed before this legislation came 
into effect. In fact, there is a means whereby if you basi- 
cally had access to general records before the act came into 
effect, you should continue to do so. I do not have a sense 
that there has been any change or tightening up as far as 
the general records area is concerned. I think it is impor- 
tant that we keep in mind this distinction between purely 
government information records, as Mr Mitchinson de- 
scribed in his presentation, and information about you and 
I, which we call personal information that is treated quite 
differently. 

As well, just to talk a little bit further with respect to 
what Tom said, in one year, for example, the Ministry of 
Revenue had a large volume of requests because for some 
reason everyone was looking for his own personal assess- 
ment information. That issue was resolved within that year 
and in the following year that number of requests just 
simply dropped because they were gone, so it fluctuates. It 
is very issue-specific. 

Mr Villeneuve: So that was basically testing the sys- 
tem, is what you are telling me. People were testing it to 
see if indeed what was on pertaining to them was close to 
what they perceived or to what they thought they had on 
record. 


Mr Wright: That is a very good way of describing it. 
Yes. 


Mr Villeneuve: As time goes on and as things be- 
come more and more sophisticated, I guess your job would 
be to monitor some of the problems that you have outlined 
with the computer matchings and what have you. Would 
you have the power to prevent that? 


Mr Mitchinson: I guess it all depends on what au- 
thority we have in the legislation. I think right now the 
authority to deal with improper management of personal 
information is restricted to prohibiting collection practice 
and ordering a destruction of information. Right now we 
do not have order-making authority to deal with use of 
personal information or with disclosure of personal infor- 
mation. I think one of the suggested amendments that we 
raised was that we feel if we are to provide an oversight 
function in ensuring the proper management of personal 
information, it has to really be broader than simply issues 
relating to collection; it has to deal with use and disclosure 
and retention as well. Otherwise it is not really coming to 
grips with the extent of the problem. 

I think if we were to get more involved as a regulatory 
body in the area of computer matching or whatever, as I 
said in my remarks, it would have to be done by some 
fairly extensive review of the provisions that currently 
exist. 


Mr Villeneuve: Can you at this particular point in 
time prevent a credit card company, for example, from 
providing information about where I have spent money 
with my credit card over the past 12 months? Can you 
prevent that? 


Mr Mitchinson: No. The credit card companies are 
all private sector organizations, totally outside the purview 
of this legislation. We have no role in regulating credit 
agencies right now. 


Mr Villeneuve: This is where a lot of the matching 
would occur. 


Mr Mitchinson: I think where it is relevant right now 
is that under Bill 24 a credit agency would be prohibited 
from using your new health number in any business that it 
did, whereas now, if you have dealt with them, you will 
know that they routinely use the SIN number, but they 
would be prohibited now under this legislation from using 
the new Ontario health number. 


Mr Villeneuve: Do you foresee your role as needing 
to be expanded, maybe with more teeth as you go on? 


Mr Mitchinson: As it relates to the private sector? 


Mr Villeneuve: Yes, as it relates to the entire informa- 
tion gamut, which is a pretty broad spectrum. 


Mr Mitchinson: [| think we have outlined in our brief 
that we do feel there is a justification for expanded powers 
in privacy protection under the current provincial act. As I 
said to Mr McClelland, I think if you start dealing with the 
private sector, then that is a much bigger issue and I think 
it would have to be looked at basically from first princi- 
ples. 


Ms S. Murdock: I have a couple of quick questions; 
hopefully quick. On page 11 of the submission there is a 
mention, “Although there is not a one-one correlation be- 
tween the number of requesters and the number of 
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requests....” I get the impression that there is a correlation 
or there has been some correlation done. 


Mr Mitchinson: I could not give you correlative fig- 
ures on it. I just wanted to make the point there that there 
are some requesters who make multiple requests, so you 
cannot just simply conclude that, for instance, there have 
been 8,233 individual requesters. 


Ms S. Murdock: Okay, so there is no record at this 
moment as to whether or not a requester makes 500 re- 
quests. 


Mr Mitchinson: At the request level? Is there? 
Mr Wright: No. 
Mr Mitchinson: No, not at the request level. 


Ms S. Murdock: The second question I have is again 
from your submission. A six-month task force on computer 
matches? Have you done any costing on that in terms of 
what the cost factor would be? 


Mr Mitchinson: No, we have not. In fact, as I tried to 
say there a little bit earlier, I think in order for anyone to 
make any effective decisions in the area of computer 
matching, we feel that more information needs to be 
known and that this is, in a sense, an information-gathering 
purpose behind this task force, an ability to come back and 
provide some recommendations as to which way we 
should go. I do not think we envisioned it to be an expen- 
sive undertaking or a very heavily resource-laden under- 
taking, but I do not— 


Ms S. Murdock: Has this information gathering been 
done in other jurisdictions, for instance in the United 
States or Australia? 


Mr Mitchinson: One of the issues we have found, 
and the reason why we have recommended a task force 
approach, is that the approaches that were taken in the 
other jurisdictions on the problem have basically not come 
to grips with the vast nature of the problem. The survey 
and to sort of design a comprehensive system to deal with 
it has not been the approach that has been taken in these 
other jurisdictions. They have tried to piecemeal it, and as 
a result I think they have been largely ineffective in com- 
ing to grips with the fundamental problems around com- 
puter matching. 
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Ms S. Murdock: Okay. Lastly, this is just a global 
question. In the materials that you provided to us, I do not 
have much difficulty with the technical aspects; it is just 
clarification of language and using the same language 
throughout. In the proposed policy changes, however, in 
every instance you explained what the situation was, what 
you were proposing and how the proposed amendments 
would resolve the problems that you have encountered in 
its use over the past three years. 

I am just wondering, in the proposed amendments 
there is no indication anywhere throughout as to possible 
red flags as to user groups or consumer groups that may 
object to that kind of an amendment, or proposed amend- 
ment, and I was wondering if you had looked at that or if 
you were prepared at some time in the future to provide us 
with that information. 


Mr Mitchinson: I think the approach we took to iden- 
tifying amendments, from our perspective, was where we 
saw difficulties in the way we have been doing business 
over the last three years that could be remedied. Anything 
that we are proposing there, as we are aware, would not 
affect the user groups that use the act right now. They are 
primarily related to the things that would make us able to 
do our job better. If you notice, a lot of the provisions 
relate to the operation of our agency itself, and a number 
of the other ones deal with our ability to deal with institu- 
tions of the government more effectively. They are not 
targeted at user groups or any way of inhibiting the right of 
someone to use the act or to complain to us. If anything, I 
think they are enhancing that concept. 


Mr Owens: On page 25 of your submission you make 
reference to needing a legislated mechanism to discipline 
employees. I am wondering why you would be different 
from other government agencies or employers in the field 
with respect to discipline and why discipline for cause 
cannot be used in its regular form, and second, with re- 
spect to its impact on collective agreements, your refer- 
ence to grievance makes me believe that we are talking 
about employees who are certified in a bargaining agree- 
ment; how would that type of legislation impact on the 
rights of those people within that bargaining unit? 


Mr Mitchinson: Just to start off, we are not an organ- 
ized agency. There is no bargaining unit within our organi- 
zation. I think our intent by making this suggestion is 
basically to do just what you have suggested, to make our 
organization operate just the same way every other compa- 
rable organization operates. 

If you look in the legislation, for instance, for the Audit 
Act or the Legislative Assembly Act or the Election Act as 
it relates to the employees of those various legislative bod- 
ies, generally they have a system in place that allows for 
grievance of actions related to dismissals or classifications 
or anything like that, and our act is just simply silent on it. 
There is nothing in it whatsoever. We are suggesting that 
we introduce a scheme very much patterned after the 
auditors’ operation, which gives the employees the right to 
grieve and also makes it clear that the employer has re- 
sponsibilities under the act as well. 

I do not mean to imply that there is no authority now— 
I think there is considerable authority—but I think that to 
be more consistent with other organizations it would be 
better to have it laid out specifically in the legislation. 


Mr Owens: Second, on page 29 you talk about giving 
a commissioner the flexibility to change an appeal. What 
type of mechanism do you see that taking? 


Mr Mitchinson: Tom, maybe you can speak to that. 


Mr Wright: I can. In terms of the flexibility, what we 
are looking for is simply the situation where there is a 
misstatement of some kind, an incorrectly stated fact in an 
order. We are talking about the order situation. I can indi- 
cate that it is simply the sort of ability that other tribunals 
have. What it does is assist all parties to the appeal to 
avoid the need to go on to a court and take the time to have 
a court basically recognize that yes, something just hap- 
pened, it should not have, and through the miracles, or lack 
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of, word processing etc, some things do happen. This 
mechanism simply allows small changes that do not neces- 
sarily affect the validity of the order to be made. It is a 
fairly administrative situation as far as administrative tri- 
bunals are concerned. 

Mr Owens: With respect to the cost it involves to an 
individual in filing or requesting information, do you have 
any idea what the average cost was last year or the last 
couple of years per request to an individual? 

Mr Mitchinson: There is no request cost associated 
with an appeal. The cost takes place at the request stage. I 
really think probably the Management Board people are 
the best people to provide you with information about any- 
thing like that relating to the request stage. 

The Chair: Is that a request for that information? 

Mr Owens: Yes, it is actually. I would like to find out 
what the average cost is and then I would also like to find 
out from the Management Board people whether they see 
that as being prohibitive or whether they are looking at any 
changes to make the system more inclusive rather than 
exclusive. 

The Chair: Are there any further questions? 

Mr Sorbara: Do we get some questions over here 
tomorrow, or are our 25 minutes up and that is it? 

The Chair: I can certainly allow a certain latitude, if 
that is the wish of the committee, but that means the other 
parties would get response time as well. Is that the wish of 
the committee? 

Mr Sorbara: I am not the whip on this committee. I 
am actually substituting. I know that you cut off Mr McC- 
lelland a while ago at the 25-minute mark and then the 
New Democrats did not seem to have enough questions to 
fill in the time available for the completion of today’s 
work. I thought maybe you wanted some other questions 
or were soliciting some other questions from other mem- 
bers. 

The Chair: Is that the wish of the committee? That is 
not the wish of the committee. 

Mr Sorbara: What is not the wish of the committee? 

The Chair: Is it the wish of the committee to go 
around again with questions? 

Mr Owens: Are we planning on finishing at 4 
o’clock? 

The Chair: Yes, 4 0’clock. 

Ms S. Murdock: If it is going to elucidate anything, I 
would be most happy for Mr Sorbara to speak. 

Interjections. 

Mr Sorbara: I think there is some disagreement on 
your side. 

Ms S. Murdock: In truth, the whole point of this ex- 
ercise is to learn as much as we can from any source and 
from any question that we can. I think it is fair that we do 
that. 

Mr Sorbara: I want to ask a few questions on the 
primary side of your mandate; that is, the freedom of infor- 
mation side, the side that has a freedom of information 
co-ordinator placed in every ministry to deal with requests 
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for information which are considered and then a decision 
is made by, in most cases, the deputy minister, but under 
the act a person called the head of the organization. 

I am wondering if you have an example or two of an 
appeal that was difficult and the basis upon which the 
appeal was adjudicated, whether in favour of the requester 
of the information or against. What I am trying to get to is 
the kind of information that people are looking for. 

Mr Mitchinson: I am going to very gingerly turn this 
over to Tom Wright, but I will just say at the outset that on 
the access to information side, we perform the function of 
a quasi-judicial tribunal. 

Mr Sorbara: I understand that. 


Mr Mitchinson: We have to be very careful. So if we 
are a bit guarded in the way we describe it, it is for that 
reason. 

Mr Sorbara: But you render decisions. 

Mr Mitchinson: Right. 


Mr Sorbara: I do not want you to talk about a case 
that you are currently considering, but a judgement that 
was made, what was the request for the information, what 
were the issues in the appeal, how did you decide that 
question and why did you decide it in that fashion? Pick a 
difficult one; pick a tricky one. There are lots of requests 
for information. I will just give you a personal anecdotal 
experience. 

When I was the Minister of Consumer and Commer- 
cial Relations, the head of the liquor board employees’ 
union came to see me and said, “We’ve been trying to get 
a piece of information out of your ministry through free- 
dom of information for months and months and we can’t 
get it.” I said, “What is it that you want?” He described it 
to me and I said: “Why didn’t you just ask me for it? I 
don’t have any problem disclosing that.” 

I am trying to get a sense within the adjudicative con- 
text of what people are looking for, what the issues are 
when you are considering an appeal and what the territory 
is like. Describe the judicial territory, if you could. 


Mr Wright: I would be happy to do that. I will use an 
example, as Tom mentioned, of an order that was issued I 
believe in the month of December. The person had asked 
for a study that had been done by some consultants who 
had been retained by one of the ministries with a view to— 


Mr Sorbara: What ministry? 


Mr Wright: I believe it was the Ministry of Natural 
Resources. This was a request that was made earlier in the 
year. The person was asking for this study which related to 
the cottaging policy that was going to be developed in the 
north. This person had an interest in terms of the environ- 
mental impact that might take place, depending on the 
nature of the policy that was ultimately developed. They 
made a request to the ministry and the request was denied 
on the basis that, one, in some way it was a cabinet record 
because a policy had not yet been agreed upon, and sec- 
ond— 

Mr Sorbara: Was that a general, typical line of de- 
fence, that this is a cabinet record, that this is for advice to 
a minister, that this is on its way to cabinet? 
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Mr Wright: Cabinet record actually has not been an 
exemption that has been used all that much in terms of the 
appeals that we have seen. In this particular case, it was 
one that was used. The other one that was used was advice 
for recommendations of a consultant retained by the insti- 
tution. That is an exemption that is available to the govern- 
ment under section 13. 

Those two exemptions were the basis for the denial of 
access. The person appealed to the commission and the 
process that we have in place for dealing with an appeal 
proceeded to the point where it could not be mediated. 
There was no opportunity to mediate in that case, so we 
went to the final stage which is where an order is actually 
made. Both of the parties to the appeal are given an oppor- 
tunity to make representations to me in this case— 


Mr Sorbara: You sit alone under those circum- 
stances? 


Mr Wright: I am a sole decision-maker. That is cor- 
rect, yes. 


Mr Owens: On a point of order, Mr Chairman: I am 
just wondering how much time you have allocated on this 
new rotation per each. 


The Chair: About four minutes, Mr Owens, and I was 
just going to ask Mrs Marland if she had a further question 
to ask. Are there further questions over here? 


Mr Sorbara: Am I done then? 
Mr Fletcher: You are done. 


Mr Sorbara: I am in the middle of this question and I 
am not going to be able to finish it. 


The Chair: You can finish your question and the re- 
sponse. 


Mr Wright: Yes, in fact I am the person who makes 
the decision in the appeal, and in that particular circum- 
stance I found that the facts were such that it was not a 
record that fell within the cabinet record exemption. In 
fact, looking at section 13 in that particular case, although 
it clearly did contain advice or recommendations, the act 
itself contains in section 13 a number of exceptions. Even 
if a record contains advice or recommendations, the Legis- 
lature when the act was introduced said, “But, if it is this 
type of record”—one of which was a type of study—‘‘then 
that whole record should go out.” 

What I ordered in that case was that the record be 
disclosed. Our practice is to ask the ministry to confirm 
that the record has been disclosed pursuant to the order 
and we received that notice in that case and in fact an 
acknowledgement from the person asking for the record 
that it had been received. 

Mr Sorbara: And you provided written reasons for 
your decisions? 

Mr Wright: Every order is in writing, yes. 

The Chair: Thank you. We wish to thank the two 
assistant commissioners and the executive director of the 
Office of the Information and Privacy Commissioner for 
coming along here today. No doubt we will be hearing 
from you through the course of the year. Thank you. 

Before we go, just a point of information for the com- 
mittee. On behalf of the committee, I have requested the 
clerk to see if he can do something about the climate in 
this committee room for the duration of the hearing. As an 
addition to the agenda for tomorrow afternoon, the Solici- 
tor General will be appearing at 3:45. Meeting adjourned 
until 10 am. 


The committee adjourned at 1555. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Tuesday 5 February 1991 


The committee met at 1011 in room 151. 


FREEDOM OF INFORMATION AND 
PROTECTION OF PRIVACY ACT, 1987 
Resuming consideration of a comprehensive review of 


the Freedom of Information and Protection of Privacy 
Act, 1987. 


The Chair: I would like to call the meeting to order. I 
see a quorum. 


KEN RUBIN 


The Chair: I would like to welcome Ken Rubin here 
today. We have only one witness here this morning, so we 
can allow a little leeway in time to expand on your brief 
and to allow for extra questions. You may proceed. 


Mr Rubin: I was walking over here and I noticed the 
food bank, the peace camp and last of all, before entering 
the building, the barricade, and somehow that is what I feel 
the state of affairs is in terms of government openness in 
Ontario. 

The brief you heard yesterday was from the Informa- 
tion and Privacy Commissioner. Although I have com- 
ments of reaction on his brief—or their brief—I come here 
primarily as a user, as a researcher, and to give you a 
strong indication, as a major user of the act, of the prob- 
lems that I see and the future that I envisage. 

I certainly also would hope that the committee itself 
plays just as important a role in the circumstances of the 
federal justice committee, where not only was there all- 
party agreement, but a very progressive report that went 
beyond the narrow confines of both the provisions under 
the freedom of information side and the privacy side, and 
unfortunately was not at all accepted by the federal gov- 
ernment. In fact that government has been doing its utmost 
to try to downgrade accessed information and privacy leg- 
islation. I am wondering too if we have a similar type of 
situation developing in Ontario or not; I hope not. 

I guess the themes I am here to talk to you about are: Is 
the current government taking advantage of the electorate 
mood for change of style of government? That implies 
resolving coverups and privacy abuses and having more 
honest and fair government. I am not going to be reading 
from my brief. 

The second theme I would like to touch on—because I 
realize that members of the committee, in some cases, 
have come to this afresh and I think that is good—is that 
there is a past history to this act. One reason you are here 
is because the act was far from perfect when in 1985-86 it 
was debated and passed, and implemented in January 
1988. The reason for a three-year statutory review, I think, 
anyhow, was to improve it and I hope that is borne in mind 
throughout the proceedings. I would of course prefer to 
have the position of the government clearly stated at this 


point and that you call particular departments and question 
them, particularly those that have greater secrecy practices 
or privacy abuses within their departments. 

The third theme, I think, in trying to limit myself to 
some of the concerns and experiences I] have had, is how 
to improve the act dramatically. I am not after piecemeal 
change. I think the act is not working well. It had some 
unique features in comparison to other provincial or fed- 
eral legislation which I would classify primarily as first- 
generation legislation. Here in Ontario, though, with the 
new government, and hopefully a new attitude, I think you 
can move ahead and contribute to being a model for the 
rest of the country. 

Let me backtrack to the theme of the current govern- 
ment and say that to date, unfortunately, I have been very 
disappointed in the signals, or lack of signals, particularly 
on the openness side of this whole question. I can point to 
several events. Certainly one that is in the news a lot these 
days is the introduction, which went ahead, of the Munici- 
pal Freedom of Information and Protection of Privacy Act, 
which I certainly recommend you make part of your dis- 
cussions. In fact you will notice one of my recommenda- 
tions is that they be eventually amalgamated. 

This government knew it was coming. They had been 
elected before its implementation. I think they should have 
sent a clear signal that it was not good enough. There is 
great confusion, at least where I am from in eastern On- 
tario, among municipalities and school boards and police 
commissions as to how to implement it or whether it strait- 
jackets them unnecessarily. I can think of several areas 
from police information to construction information to 
exact salary information and a few others where it takes 
away people’s rights, and this is at the local level. Besides, 
those high increases that the past government put in will 
affect the local level a lot more. 

That is another signal I was waiting for this govern- 
ment to give clearly, to not only users but the public, that it 
would not stand for a government that during an election 
campaign, without public consultation or pre-notification, 
would introduce a 25% to 50% fee increase in search and 
preparation fees and in computer and other costs. 

The minister responsible appears to have defended this 
increase, which astounded me, on the basis that it is fine 
because it somehow equals the rate of inflation. Maybe 
even on a mathematical basis I do not understand it, but I 
certainly do not understand, does that mean everything 
should be under the rate of inflation, sort of a CPI auto- 
matic price increase? This is not sort of a GST wonder- 
land, I hope, where everything just gets added on to 
everything and we, who want to use the act, end up paying 
for it. 

Another signal that is of concern to me is that if I was 
in their shoes—obviously I am not; I realize there are other 
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commitments and it is a new government and it did not 
expect to get elected. Certainly yesterday I saw the minis- 
ter and told her and her assistants that I would expect a 
better plan of action because there are a lot of measures 
that are interrelated from—again, in the news today or 
yesterday—open meetings to whistle-blowing, an environ- 
mental bill of rights and other things I have not even talked 
about, like citizen-initiated referendums, that should form 
part of a plan of action. 


1020 

If a government wants to be open, it has to start indi- 
cating that it wants to be. In addition to that it has to have a 
strong directive that tells its employees, tells the general 
public, corporations and voluntary groups: “We will not 
act as other governments in the past have. We will act with 
a greater degree of openness. We will issue certain basic 
guidelines.” That is important. Even a gentleman by the 
name of Mr Clark in his brief administration, or Mr Tru- 
deau in 1979 and 1982, I believe it was, issued directives 
before the legislation, however bad it was, was introduced 
saying to public employees: “Listen, there’s going to be a 
new order of things. Get ready and get ready to change 
your attitude a bit.” 

That is an important signal and one I hope will be 
forthcoming in the next few weeks at most. It cannot wait 
for a year. I am a firm believer in what Jed Baldwin has 
told me over the years as sort of the father of, I guess, a lot 
of at least the Canadian legislation, that if a majority gov- 
ernment does not do anything in the first year, forget it. 

Majority governments tend to close ranks and become 
more institutionalized, more complacent, to have that 
sense of power. Unless you say that we want a real change, 
something that is more permanent, even in the social com- 
mitments on programs, which are all very well, but besides 
resource redistribution let’s bear in mind that there has to 
be information resource reallocation—that is, a reworking 
of the relationship between citizen and government that is 
long overdue. 

People are cynical, are alienated. I do not have all the 
answers, but I certainly see that a government, although 
you cannot legislate the attitudes of public employees or 
others, can do a hell of a lot more to bring openness 
through legislative enactments, enabling legislation, to re- 
dress and to help that balance. 

I would also point to another signal. Most of my al- 
most 600 applications were done under the previous re- 
gime, and by the way, to some 30 agencies, smaller ones 
and larger departments, and I know of other people who 
filed applications or have helped them, and I am talking 
primarily under the freedom of information side although I 
have helped on the privacy side. I have noticed in the ones 
that I have filed recently that I ain’t getting anything really 
different. I am still getting the same exemptions cited, al- 
though, let’s face it—I think this is one thing you will 
discover—there are the good guys and the bad guys or 
some departments that are more flexible than other depart- 
ments. This is not a monolithic system. If it was, God help 
us. 

I can give you a few examples of the current 
government’s own departments still denying me informa- 


tion. I do not think this strikes me as the new, in quotes, 
sunshine regime—sort of the Bob Rae; the sunshine ray as 
opposed to the zapping ray, sort of the death ray or how- 
ever you want to put it. You do not need a death wish right 
now; you need to relate to your citizens. 

But the thing is that you can totally blank out, as one 
agency did, the current discussion of the free trade options 
of the current government, or you can announce that a 
30% refillable ratio should be met, but in discussions—the 
matter is under appeal, granted—with Ministry of the En- 
vironment officials, I am told that I will still be denied the 
monthly reports filed by the soft drink industry by regula- 
tion, partly because they do not want to be embarrassed by 
giving away, supposedly, their competitive position. But I 
want to know what that ratio is between refillable and 
non-refillables. I ask how the government can know, par- 
ticularly since the reports they are getting are limited. They 
do not consist of the entire industry, the hotels and the 
restaurants. They may concern what is being collected in 
the so-called blue box program, I do not know. 

It is helpful for the public to be able to debate issues 
that are of environmental concern. I am not too sure if they 
will ever know if their target is being met if they do not 
have the right information. I feel they do not have the right 
information. 

I will just leave you with one other type of example, 
although I could give you several of a recent nature. The 
Minister of Health introduced, I think, some pretty pro- 
gressive legislation after the fact to help protect health 
cards. I applied for one of the earlier consultant reports 
addressing that issue after the fact because I was con- 
cerned that the previous government had gone ahead. I did 
not apply for my health card until I knew that the bill was 
into its second reading, I can assure you of that. 

I found out, first of all, that they wanted to charge me 
fees to view it in Ottawa. For severing the document, I 
contacted even the consultant. He was quite overwhelmed 
to see the amount of exemptions. How can I determine 
how the government, how can I compare it to the bill if 
they are going to take all this stuff, supposedly policy 
advice or whatever? It is a consultant’s report to begin 
with. I was not exactly enamoured by that approach. Yes, I 
am getting other things. I am not going to, throughout this, 
say that I have not. I have circulated some articles that 
indicate the times I have had some success. 

I do not want to totally paint a gloomy picture that 
every freedom of information co-ordinator is only con- 
cerned about collecting fees and applying the exemptions, 
or that every deputy minister is stalling, that kind of thing. 

I certainly want to convey that it is happening. I also 
want to convey that the current legislation puts too many 
exemptions in place to help facilitate my opening remark 
about a better relationship, a better deal for that citizen- 
government relationship. 

I find that the current government has some very inter- 
esting proposals which are overdue on the features that 
must go towards greater openness or privacy protection. I 
have mentioned some of them. Even a more open appoint- 
ments system is one of them, or class actions. But when I 
start looking at them, or what is behind them and I see 
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some of them are being backtracked or they are introduced 
and there is a little confusion over them or they are not 
co-ordinated, I say a plan of action is definitely needed. 

For instance, in the open meeting section, here you 
have one ministry looking at—in the past I looked at Bill 
152, which was the last bill of the Minister of Municipal 
Affairs on the open meetings. It is very limited. You have 
to analyse these bills as a committee too. At least from my 
viewpoint, they are not tough enough or they have too 
many exemptions. Yet on the other hand it does not cover 
school boards, does not cover police commissions, does 
not cover a lot of local bodies, let alone provincial agen- 
cies that need sunshine open meeting requirements. 

You get the whistle-blowing provision, for instance, 
where you have one department, the Attorney General, 
thinking about, and I have not seen the details, introducing 
it for public employees; then you have another department 
for a certain segment of the private sector, through its envi- 
ronmental bill of rights, talking about perhaps that. 
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I said to the minister yesterday and I am saying to you 
that here is a great opportunity. Do not blow it. Let’s try 
and at least work this through in a more co-operative, sys- 
tematic fashion, because these things will be a lot more 
permanent if they are enacted than a lot of other measures 
that the government introduced. I certainly would not mind 
having my car insurance premiums kept low or I certainly 
would not mind having more day care and things like that, 
but I want to be able to communicate and feel that my 
government is listening and that I am being heard and that 
so is everybody else. 

I am not just a user. I am also involved with a lot of 
community groups and public interest groups, and I am not 
just speaking—before I came here, I did consult with a lot 
of groups, particularly from my area, and there is an im- 
pression that the current government is not as yet that 
accessible. With the past government, it was, well, if you 
had the right money or connections, maybe you had 
greater success. I do not want to say there was not commu- 
nication. I am just saying everybody has to improve it. I 
can tell you that even people inside the government now, 
even at the political level, are saying: “What the heck. 
What is all this secrecy?” So I think people are wakening 
up—I think it is the 1990s—to that fact that we need a new 
style of government. 

Although I do not want to harp on it, I certainly will 
say that the past government did a fairly good beginning 
hatchet job, partly, I think, through this committee, of try- 
ing to erode the freedom-of-information legislation in this 
province. I regret that, because adding exemptions before 
the three-year statutory review, adding confidentiality pro- 
visions, adding mandatory fee requirements, adding fee 
increases are not meant to help users or the public. 

Iam sorry, I do not feel it is proper for a government to 
keep introducing all these bills before I and other people 
could even have a chance. They are not just housekeeping; 
they have implications. I do not think it is proper for a 
government to engage in backtracking, nor did I think it 
was wisely handled to pass the Municipal Freedom of In- 
formation and Protection of Privacy Act based on one- 


sided consultation with certain municipal officials, no pub- 
lic consultation in any great degree or anything I saw. 
Because they would have been told, just as the media is 
telling the ministry—and I am sure you will hear from 
them—now that its provisions about covering the police 
institutions, the law enforcement institutions, is wrong. 

Maybe there is a shift to privacy, but there also has to 
be some common sense. I feel that the past government 
bears some of the burden of contributing to a slide to 
secrecy. There was a minority government when the bill 
was passed, but it is hard when you are a majority govern- 
ment to say, and that is my message: “Hey, we want to be 
more open. We can get ahead and do things for you.” 

I want to add one thing here because I think it is impor- 
tant. People say, “Geez, all the costs associated with intro- 
ducing all this open government style of things. It not only 
is more democratic—it’s more difficult, yes—but it’s 
costly.” I do not think it is that costly. For instance, this 
information access protection of privacy program is really 
very not very costly at all if you compare it to other infor- 
mation programs or propaganda programs—you can call 
some that—or other government expenses. 

I can give you one example, where I think users have 
helped save you a lot. The Globe and Mail, using the 
access act, did an excellent series on day care. As a result, 
that ministry looked more closely at how it licenses, how it 
inspects. I do not think they finally removed it, because I 
certainly have gone further on that issue myself, but the 
articles and the impact were there and it probably helped 
save money, it probably helped redirect resources. That is 
a proper use of the act, and that is the significance of the 
legislation. 

As I say, I am not here totally to point fingers. I am 
here to set an optimist’s tone. I am pressing the ministry. I 
am pressing you. I want to see change. I do not want to see 
us go backward, because I just think people will not be- 
lieve anything any more. 

If you are going to keep this act complicated and con- 
fusing, and not simple and easy, then you are going to get 
the response—how many people are using this act? I think 
you would find, once you get the statistics, that last year 
use is dropping. It has not been that great. You might say 
there was not enough publicity or you might say people 
are turned off by the exemptions, or maybe it is only meant 
for an élite, particularly the way it is worded, and so on. 
But a lot of people I know have questions or would frame 
things if they felt more comfortable with the process and 
with the results. That is what I am going to try and address. 

If you look at the statistics, I think far too many ex- 
emptions were cited, there were problems with time delays 
and so on. I do not want to just say, “Hey, these are the 
problems.” I have some answers, as somebody with a de- 
gree of experience in all provincial legislation. Six prov- 
inces have legislation, and the Yukon does. BC and 
Saskatchewan are thinking of adopting legislation. New 
Brunswick is also re-examining its legislation. Newfound- 
land, all of a sudden, out of the blue, decided to drop its 
Ombudsman role, which does not help matters. 

I already said I would try to concentrate on some rec- 
ommendations under the act. Let me deal with privacy first 
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rather than last, because I think it at times gets short shrift 
in this thing, because information access, which I am cer- 
tainly a more major user of at this time, is much more in 
the public eye. 

It is very important to protect people’s identity, but part 
of the problem, and IJ think the committee has to study it 
further, is the balance between access and privacy. Al- 
though the act tries to address it, it needs to be seriously 
reviewed. That is why I recommend a one-year closer look 
at it. 

I can think of other examples besides the law enforce- 
ment one. I was denied the names of physicians who extra- 
billed this province. I consider that the public’s right to 
know, not the privacy protection of people who benefited 
and perhaps misused the trust of what was the law of the 
land. I am sorry. It is not a matter of privacy invasion. 

But what is a matter of privacy invasion? That is the 
question, and | think the commission yesterday was on the 
right track by saying not only did it need more powers, but 
the real problems lie elsewhere. They lie partly in the pri- 
vate sector, in the public sector. They are such things as 
ongoing, unknown computer matching and surveillance, 
electronic tracking. You already have some, in terms of 
divorce maintenance and what have you. You have CSIS 
agreements which have to be reviewed, you have a health 
card which may become a smart card. Do the current pro- 
posals even cover that kind of possibility? You have trans- 
porter data flow of a lot of the citizens’ information to the 
United States, in particular. You have electronic monitor- 
ing in the workplace. You have real privacy invasion prob- 
lems. 

This legislation admittedly is first-generation. It pri- 
marily deals with the access to personal information. Part 
of the problem there, by the way, is that it allows so many 
third parties access to that information, including the fed- 
eral government on matches; that, I am suggesting you do 
a moratorium on or better identification of all matching 
exercises. 

1040 

But if you want to broaden the notion of privacy, do 
not just leave it to the notion of access. In fact, you may 
eventually have to split it off from the freedom of informa- 
tion area. Certainly you need a separate review or a sepa- 
rate privacy commissioner. The issues do conflict. There is 
a balance, yes, but if you want one area to shine and not to 
get lost, then you need the measures. I am just saying you 
have to extend yourself to more of a data protection of 
personal information. 

I cannot say that strongly enough, because I really 
think that is primarily the main concern of the individuals 
in this province. Yes, public policy is, but I think that is 
where people—we are making some tradeoffs now, but 
some people, as a result of privacy invasion, are either 
unfairly losing their jobs or are being discriminated against 
or what have you; maybe it is through AIDS testing or 
whatever. 

This not only has to be looked at; it has to be acted on, 
there have to be moratoriums. There has to be more than 
the commission recommends. There have to be penalties. 
If the cops are going to go in and get some information, 





they need warrants, in all cases. You need a whole process 
that treats personal information as my property and your 
property, not the government’s or the company’s. You will 
find on both the access and the privacy sides that you 
should extend it—lo and behold—to the private sector. 
That means companies or professional bodies. 

Look at the doctors. They have just set up a task force 
on one of these things which has been covered up too long, 
which I am sure the government or other people in a lot of 
areas have known: the whole question of sexual and physi- 
cal assault. 

If we are all going to be open, we all have to be on a 
level playing field. It is fine to have started on a first-gen- 
eration act just limited to the government. By the way, it is 
too limited, because you are leaving out 10 to 15 agencies 
like the Art Gallery of Ontario, you are leaving out public 
hospitals. You are leaving out a lot of public agencies. You 
are leaving out a lot of agencies that are getting a lot of 
government money, too. 

I think the way to handle it in the private sector, both 
on the privacy and on the access sides, is to adapt codes. 
You certainly do not want the bureaucratic routine that in 
part is here on the government side, but I think you want to 
give them a little clout, not just say “give access to,” but 
that there be penalties assigned and so on. You have a 
reviewer, the commission, to make sure these privacy 
codes are enforceable and more important than the Royal 
Bank’s voluntary compliance privacy code, for instance. If 
I were a subscriber there and had a real problem, I suspect 
I would not get as far as if I had the clout and the backing 
and could complain or appeal to the commissioner. 

It is not an ideological concern, that we must always 
bring the private sector in. But would it not be a great idea 
if there were more information disclosure for corpora- 
tions? Look what is happening with Algoma or with Varity 
and so on. If the government is going to plan its economy 
or help its citizens, I think everybody bears an equal bur- 
den of having a degree of openness. We do not have that 
now. Let’s not just look to our government institutions to 
be the goody-goodies. We have to have everybody think it 
over. 

Turning to the freedom of information side, I think one 
of the very basic things that has to be addressed is that 
exemptions are not a principle of the act. Until that mental- 
ity is wiped out, we will never have an information release 
act. They are not meant to be written in a preamble of an 
act. A result of that logic is what we get in the act, which 
was a great compromise in 1985: the public interest over- 
ride. What is that public interest override? It says that if 
grave environmental health conditions, with compelling 
circumstances, really outweigh those exemptions, well, 
maybe we will do it. 

If that ever went to court, not only would it not hold 
up, it has been proven in a lot of the appeals I have given 
through the commissioner or others that it is meaningless. 
Why is it meaningless? Because the weight is on the gov- 
ernment side. The exemptions, which are too many and too 
broad, are on the government side. 

I am saying whoa. Is this what we want? Is this an 
access act? It is a secrecy act. If that is the way you want to 
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structure legally an act, then you are going to get what you 
deserve, and I do not want to deserve that. I do not think it 
is fair. There is still a place for certain exemptions, and in 
my brief I think I am saying that not only should they be 
secondary to the public interest relief principle, or that 
severance, which is the principle of getting as much infor- 
mation as you can, should go beyond the so-called reason- 
able severance—that is like tying one hand behind your 
back and putting you in favour of the government—but 
that certain exemptions are totally meaningless, like policy 
advice and defence. Those are covered in either other juris- 
dictions or in other exemptions, which themselves have to 
be narrowed. I am not even sure if intergovernmental af- 
fairs should be an exemption any more. If the Premier here 
can announce constitutional hearings and say, “What we 
want is less federal-provincial secrecy,” yet he still has this 
exemption which his departments use, who is kidding 
who? It is still there, and it is an important decision-mak- 
ing process in this country. 

Similarly, things like cabinet confidence. It is there as 
an exemption, which is better than federally as an exclu- 
sion, but you have tied two hands behind your back, be- 
cause the list is so long that anything going up towards 
cabinet, goodbye. That is unfortunate, because there is a 
lot of factual information, there is a lot of information 
which at some point or other might have been released as 
white papers or other things so that people could partici- 
pate or discuss and debate along with the politicians or the 
government about what is going on in this province. 

I am not going to get into every—I will point out that 
the law enforcement exemption really needs change. It is 
the major used one besides personal privacy. There are 
certain groups who certainly over the years—I can tell 
you, I have documents for it—that have lobbied. There are 
people who have vested interests in keeping secrecy, cer- 
tain law enforcement agencies, certain corporations, cer- 
tain government agencies, and they have done an effective 
job in this act in ensuring that their interests are recog- 
nized. They sure have not cared about the public interest. 
That has to be, I am saying, readdressed, and you do not 
readdress it by tinkering: you readdress it by putting your 
mind to what the act and the spirit of the act is supposed to 
be about. 

You also do not just stop there with exemptions. You 
look at the question: Why do we not, as in Sweden, have 
daily inspection of records produced by the government 
and different ministries? Who is kidding who? Should 
somebody have to go through all the hoops of applying 
and this and that? There is a lot of information out there, 
including a lot that hopefully would now become avail- 
able. It has to be available. It has to be accessible. 

Similarly, I think you have to tie the question of infor- 
mation access to proper, effective recordkeeping. Not only 
are a lot of records becoming computerized, and that poses 
difficulties in getting them, because some guy and his per- 
sonal computer can erase or keep on there and never print 
out, and how in the heck are we going to find out that it 
exists or that it ever did exist? And this has happened to 
me. Some guy can go and hold his meeting orally and it is 
part of a decision-making process. How are we going to 


find out what happened? Somebody can miss records or 
keep them sloppily or keep them in a fashion that is not 
user-friendly. 

I am saying it is high time that people realize that, 
although the records are for managerial purposes, they are 
also for public dissemination. If that is the case and the 
commissioner needs those powers not only, as was said 
yesterday, for use in disclosure and retention of collection 
practices—and I think that was referring primarily to the 
privacy side—but more generally, and penalties to go with 
that so that record practices will now be administered. Not 
the vague, archival or Management Board or whoever is- 
sues in this jurisdiction, abstract, recordkeeping manage- 
ment practices, but much more specific ones, ones that say 
if you are holding meetings that are towards making deci- 
sions, they have to be recorded, and if they are not re- 
corded you are going to get fined. That may sound 
moralistic or whatever, but the fact of the matter is that 
people should expect a degree of honesty and openness in 
any government agency. 
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The other areas that I would turn to briefly are the fees. 
I have nothing against fees if they are reasonable; it is just 
that my definition of reasonableness and the government’s 
is like sort of the nickel and dime version of a morality 
play. I think the government is not understanding that this 
is a democratic right. This is not just a highway toll collec- 
tion, you know, that is going on. Although fees have not 
been that high in terms of the amount collected, there have 
been a lot of people, including myself, who have aban- 
doned applications because of fees. 

I say that reasonableness is if you have real lengthy 
record searches. If you have real large volumes of records 
to copy, computer or on a manual basis, then there is rea- 
sonableness if you have a more flexible fee waiver. The 
current fee waiver is not that flexible because you have to 
show either financial hardship—whatever that is—or you 
have to fit within a narrow public interest safety waiver. I 
can say even when I applied for Ontario Hydro meeting 
minutes, the commissioner ruled, “Well, that is not, in my 
subjective view, safety or safe to the point where it war- 
rants a waiver.” So again, what was potentially flexible 
was narrowed down so that we have right now not a flexi- 
ble enough fee waiver, but we also have fees which I think 
are obnoxious and which will show to be more obnoxious, 
not only the increases, on the municipal level. 

Can you imagine local people who need fast informa- 
tion walking in and being told not only “Wait 30 days” and 
“Put it in writing” but also, “Oh, by the way, if it is over 
$5”—which is ridiculous for an administrative waiver— 
“you will start paying for all the photocopying and all the 
other time.” This is just not the way to treat your citizens. 

On top of that, if I live in Ottawa and I have to pay 
shipping costs because I do not live in Toronto, “Oh, yes, 
that is fair,” they say. If I want to get certain information, 
lo and behold, my goodness, there are exemptions—re- 
member what I said before, the act is slanted towards ex- 
emptions and therefore severability is implied—then guess 
what? I get charged search and preparation fees. Is that not 
nice? For the physical deletion of exemptions, I have the 
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privilege of paying for that. Now, is that in the spirit of the 
act? No. 

So I feel it is very important to drop those kinds of 
charges and, as I say in my recommendations, which I will 
not go into totally, these things should no longer be the 
way of doing it. 

I have suggested things in terms of time delay. I agree 
with the commissioner. I thought it was a novel idea of, if 
you get it late, tough luck, no more fees, or it can be 
assessed. But I go further, because there are people ob- 
structing the release of information and they still have to 
be penalized, and penalized in a tougher way than the 
current act allows. 

In terms of the review process, because of the things I 
am suggesting of privacy codes and information access 
codes on the private sector side and the expansion that has 
happened in the municipal agencies, I think you need a 
three-person commission. I cannot see one person doing it. 
I feel that it warrants a full commission. I think the Quebec 
model has certainly some merits. I still feel one person 
should be designated privacy commissioner. 

I also want, unlike the commissioner, a more flexible 
appeal system. I strongly disagree with not being able to 
see at least the legal—I do not want to see the confidential 
records in question in an appeal, but I certainly want to see 
the legal representations of the ministries and of the third 
corporate parties, who I do not usually, by the way, even 
know until their decision is issued that they have made 
them. I feel that process has to be re-evaluated. I think the 
commissioner has done a fairly good job within the act in 
terms of issuing clear decisions—not that they have gone 
in my favour mostly—and that is partly reflecting the act. 

I think also that the commission, as I say, needs more 
powers on records and so on. 


The Chair: Sorry to interrupt, Mr Rubin. I have al- 
lowed, because you are the only witness this morning, a 
certain leeway or flexibility in presentation that has gone 
on roughly an extra 25 minutes. So a couple of more min- 
utes to sum up, and then we can— 


Mr Rubin: I was just about to. I sort of noticed you 
raising the sign of authority. 


The Chair: Thank you. 


Mr Rubin: I basically want to leave you with one 
further thought which is directed towards this committee. 
That is that you have an important role not just now but in 
a permanent review role. Part of the whole package you 
want from a government is making parliamentary or legis- 
lative committees stronger. Give them more resources, 
give them more permanent staff and let them really deal 
with issues. It is not just this review; it is going to be the 
review four years from now. It is going to be the issues 
that you hear, the technological changes on privacy inva- 
sion that occur between then and now that somebody has 
to be there to listen to. If you are going to try and change 
around the whole government process or you are going to 
try to make people more open, you have to be vigilant, you 
have to have oversight committees. I feel that this commit- 
tee, if so designated, should do it and I think you should 


also ask the government for those types of terms of refer- 
ence. 

I hope I have covered something that will give you 
food for thought. I hope I have kicked off—and I am glad I 
was the first user—something to give you a broader over- 
view, to give you a challenge, and I hope I have. 


The Chair: Thank you very much. In the normal rota- 
tion basis, we begin today with the third party. We have 
until 12 o’clock, so that is roughly 20 minutes for each 
party. 

Mrs Marland: Mr Rubin, you are quite original and 
obviously you are quite refreshing in some of your ap- 
proaches. While I probably do not agree with everything 
that you say, I certainly agree with some of it. When I flip 
through the newspaper clippings of some of the subject 
areas that you have brought to the attention of the public 
and some of the questions that you have asked, frankly I 
think some of the questions that you have been asking 
needed to be asked. One headline I see is, “Why All the 
Secrecy Surrounding the SkyDome?” 

I think as an example, where we are dealing with gov- 
ernment, government per se traditionally was established 
to represent the best interests of the people. I think if gov- 
ernment—and it does not matter who it is, so we do not 
have to get into the partisan aspects of this debate—is truly 
doing its job, then we are fulfilling the responsibility to the 
best of our ability in the public interest. 

I think where I would disagree with you is on the pri- 
vacy protection issue and wanting to extend the invasion 
of that privacy perhaps into the private sector, corporations 
and companies. I would have a lot of difficulty with that 
unless I knew the specifics of what you want to use as an 
example. But in dealing with the access to government 
reports, for the most part I can agree with you. 

I thought it was a very good example you gave about 
being denied the reports that are filed by the soft drink 
industry as to its percentage of refillable versus non-refill- 
able containers, because that kind of information is in the 
public interest. It is not just a fad thing to do with the 
environment now; it is a very serious matter in the long 
term for all of us. The cost implications are there, both to 
the environment and to the pocketbook directly. I think 
that kind of example that you give is one where it seems to 
me that it is ridiculous that we cannot have access to that 
kind of report. Obviously if some government ministries 
have some of these reports, which are supposed to be in 
the public interest in the long run, then we should have 
access to them and I certainly concur with you. 

I share your concerns about some of the exemptions. I 
should tell you, however, we do have a note here from the 
Management Board of Cabinet, over Frank White’s signa- 
ture, that was just given to us about the number of re- 
quests. You thought perhaps the number of requests were 
down now from the previous year because of the difficulty 
in getting those requests fulfilled, and in 1988 there were 
2,453 requests; in 1989 there were 5,512. 


Mr Rubin: I realize that. 
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Mrs Marland: What is interesting is the fee differen- 
tial. In 1988 the average fee was $5.22 per request and in 
1989 it was $10.03. But then the explanation goes on and 
it is the explanation I am sure you will have a lot of fun 
with in the future. I am assuming, because this was distrib- 
uted, that it is public, now that I have given half of the 
contents. 

The Chair: Yes. 


Mrs Marland: It is not marked confidential, so I 
thought I was safe. 


Mr Rubin: I am not in an in camera session. 


Mrs Marland: But what is really interesting here is 
that the Ministry of Revenue in 1989 collected fees of 
approximately $32,500, 305 requests dealing with property 
assessment from market researchers and consultants. “If 
these figures were subtracted from the 1989 totals, the 
average fee per request would drop to $4.38” from $10.03. 
Frankly, I do not think it matters whether it is market 
research or a consultant or Mrs Smith or Mr Jones. I found 
that comment a little interesting. 

The area that I want to ask you specifically about is 
you say that we need some basic guidelines. I want to ask 
you about whistle blowing. The reason I would like to hear 
you enlarge on that a little is that I personally was involved 
in an issue as the critic for Citizenship for our caucus when 
we were dealing with the Ontario Human Rights Commis- 
sion and I think we had a perfect example there of whistle 
blowing. We ended up probably uncovering 60% of what 
was behind the problem at that time in the Ontario Human 
Rights Commission, which in itself was ironical since this 
is the very commission that protects everybody’s rights as 
employees and yet there was a very serious question about 
employee practices at that time. 

Here we have a government arm’s-length agency, 
which the commission I think can be described as. We had 
people who were willing to come forward. We had an 
interministerial committee review the commission and the 
interministerial committee was made up of two senior staff 
people from two other ministries. Even after we went 
through this whole process, the total picture and the true 
information were not all available even to myself as some- 
body who stood in the Legislature and asked the questions. 

So I am wondering what, through your experience, you 
would suggest as basic guidelines to encourage whistle 
blowing and yet not have it make the whole process ludi- 
crous, but where people are not at risk, because people on 
the inside who may well know of a situation that is seri- 
ous, that should be corrected, are in fear and trembling of 
losing their jobs or their promotion or other opportunities 
of their employment. 

Mr Rubin: I think, first of all, it may have to be a 
separate bill, but I think provisions have to be in the free- 
dom of information bill tying it in. By the way, there 
should be an oath of service rather than an oath of secrecy 
of public employees, to begin with, written right into this 
bill. 

But if people really have tried all the available routes— 
they have gone to their superiors or those people’s superi- 


ors in good faith with a problem, I mean a serious problem 
of health, the safety, wasteful practices and so on, and they 
are not getting anywhere—then right now there is no type 
of legislation that can help protect them. There are differ- 
ent avenues towards perhaps remedy. One thing is for sure, 
unless you build in some protection for those individuals, 
say, through an office of special counsel, they are not 
going to have any projection. 

I guess one of the key issues is, does the person release 
the information directly to the public and fall through this, 
hopefully, safety net or does the information first of all, in 
a sense, get vetted through the special counsel, which 
sounds bureaucratic. 


Mrs Marland: Through the special what? 


Mr Rubin: Through the special counsel, through a 
special office as in the United States or in other jurisdic- 
tions. I should, by the way, say like the state of Michigan. 
Although it is not the best bill, for instance, it has whistle- 
blowing provisions for the private sector too. We are talk- 
ing about helping to facilitate and protect people who are 
not just government employees. 

I do not feel that I could go too much further other than 
to say that I think the process is to examine the best from 
different jurisdictions. I would, though, if I may, just want 
to respond to three other things very briefly that you said. 

In terms of SkyDome, which is one of the most trou- 
blesome agencies that I have dealt with in the last few 
years, it can never seem to make up its mind that it is a 
public crown corporation. It thinks it is a commercial cor- 
poration, and it certainly has acted as one. There is cur- 
rently an internal review of it. I would like to have that 
more under public scrutiny, because I have not heard any- 
thing about this internal review and I think that what has 
happened there needs to be put under close public exami- 
nation. 


Mrs Marland: It was before the standing committee 
on public accounts a number of times. 


Mr Rubin: I realize that, but I do not think they gave 
you everything. I have read those proceedings. In fact, 
under the freedom of information act, they have referred 
me to those accounts, and I have gotten other material. I do 
not think the truth and all the circumstances have been 
forthcoming. They are good at time delay and exemptions 
and too many things. I think if you want to talk about the 
wilful breaking of the spirit of the act, there is a first-class 
agency that knows how and has done it, and I think that 
has to be changed. 

Mrs Marland: So as far as employees are concerned, 
what you are saying is that there should be a special coun- 
sel or something equivalent to an internal auditor, but 
someone who that person can approach. 

Mr Rubin: No, it is an independent counsel. It is 
more in the functioning of an ombudsman or a human 
rights commissioner or an information and privacy com- 
missioner, 

Mrs Marland: So the individual is protected. 


Mr Rubin: Yes. 
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Mrs Marland: I know in the United States the con- 
troller general, who has the same position as the Auditor 
General in Canada—that the office of the controller gen- 
eral in the United States can investigate any area where the 
US dollar flows, literally any area. So there are very broad 
powers of that office, and supposedly every Auditor Gen- 
eral or our Provincial Auditor would have the same pow- 
ers. In the interest of protecting the public, the information 
that kind of office extracts through its staff investigating 
the operations of government in every ministry, do you 
think that information should be accessible without having 
to go through the act? 

Mr Rubin: I certainly see the value, if you are pro- 
moting open government, of having internal checks and 
audits, and the functioning of an auditor, if anything, prob- 
ably should be increased. I know in the case of the federal 
jurisdiction, I have tried to get material or have run across 
material from departments that involve the Auditor Gen- 
eral, and not only is his office not covered—it may be a 
little more independently set up than the provincial one or 
your internal auditor’s—but I cannot get information from 
him. However, I certainly have—and maybe you do not 
have it built in, from what I can see, as formally as in the 
federal sphere—gotten quite a few internal audits, with 
some exemptions, federally. 

I think it is an important process. I think you also have 
to understand—and as a researcher, I clearly do, as one 
who has worked inside the government too—that a lot of 
auditing and audit reports are done for process pushing or 
paper pushing. It does not really do much. It is not inde- 
pendent, particularly if it is internal, and sometimes that 
has to be borne in mind, because the quality of the record 
and the message can be very self-serving. 


Mrs Marland: Do you think the solution is that we 
have a classification of those areas which are of compel- 
ling public interest? Should that be a basic guideline? I 
mean, there is a whole lot of stuff that may be of interest to 
Mr Rubin or Mrs Jones, because of their own particular—I 
am not suggesting you have a narrow focus, I am just 
using your name as an example. 

Mr Rubin: | do not think I do. 
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Mrs Marland: But there are people who have a nar- 
row focus or they have a personal grudge because 20 years 
ago that ministry fired their mother-in-law or did not em- 
ploy their mother-in-law or whatever it is. There are al- 
ways people who carry grudges and they will follow 
people’s careers in government for ever. They will just 
about follow them to the grave in order to get a reprisal for 
something that happened. 

Obviously that is not of compelling public interest. I 
think the percentage of refillable and non-refillable con- 
tainers, in terms of the protection of the environment, is of 
compelling public interest. Do you think, if we had a clas- 
sification for government reports that were of compelling 
interest, that might be a step towards more open access? 

Mr Rubin: If I could make a distinction, first of all, I 
would hate to see any applications considered frivolous. I 
think it is everybody’s right to have the access, so I would 


not question the motivation or the ability of anybody to 
make a request on any subject. Second, however, what I 
am saying is that it is not so much the “compelling”; that 
word legally means that it has got to be proven airtight, 
which means that you do not get it usually. 

I understand the thrust of what you are saying, how- 
ever, and I think the idea is that everything is public unless 
there are secondary reasons that are really on a discretion- 
ary basis, except for personal information, and can be sol- 
idly proven through harms tests or whatever, not the 
reverse. 


Mrs Marland: Okay, so what you would do is you 
would have everything open rather than create classes. 


Mr Rubin: That is right. Right now, there is a very 
meaningless public interest override. The onus of proof, 
and the commissioner in his orders have said that, is on 
me. It is on those who want to do it. No, no. The onus of 
proof has to be on the government as to why public inter- 
est release is not the compelling principle. 


Mrs Marland: My colleague has some questions, Mr 
Chairman, so although I have more questions, I am going 
to yield the floor. 


Mr Sterling: Thanks for coming, Mr Rubin. You and 
I have talked from time to time. This review would not be 
going on had section 68 not been put into the Freedom of 
Information and Protection of Privacy Act. That actually 
was an innovation which I put into the original act in 1984. 
I suggest that if this committee wants a further review of 
this act, it will require an amendment to section 68 if we 
want to keep this topic in the public forum. 

It was always my concern that once an act was passed, 
however good or bad that act might be, it would not raise 
its profile into the public forum unless something dramatic 
happened. It is my view that, right now, most people do 
not care about freedom of information. They are perhaps 
more, as they always have been, concerned about privacy 
rights. 

One area that would be of interest, because you have 
extensive experience both with the federal act and the pro- 
vincial act—you have already commented in your opening 
remarks about the complexity of the provincial act. I was 
concerned when the act was passed with the idea that the 
commissioner, who was known as the freedom of informa- 
tion and privacy commissioner, gives the impression to the 
public that one would go to the freedom of information 
commissioner seeking information and he would help a 
member of the public obtain information. In fact, what we 
really have created under the act is a judge: a judge and 
jury actually. The commissioner is probably the most pow- 
erful of all freedom of information or privacy commission- 
ers in the world in that his word is final, his judgement is 
final, and there is no appeal of that judgement. 

Under the federal system, the freedom of information 
commissioner acts as your advocate. She or he is an Om- 
budsman. He now, John Grace, is an Ombudsman. In other 
words, you go to him and his duty is to try to get the 
government to divulge information. If you have a privacy 
problem, you go to the privacy commissioner, and his duty 
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is to try to protect your information. If there is a dispute, 
you go to the Federal Court and settle it there. 

Do you think that we should make some fundamental 
changes in the structure of what our commissioner does? 


Mr Rubin: Let me answer this way: Having experi- 
ence in those jurisdictions as well as—by the way, for 
instance, New Brunswick and Manitoba use their ombuds- 
men for the information-denial appeal and Quebec has its 
commission. I think the best models right now are Quebec 
and Ontario, if I can come out in favour of something. 

I do like the idea of a one-stage binding enforcement 
situation. I do feel, though, that a three-person—for rea- 
sons of the task but also for the reason that you get a 
certain personality—at least by having a three-person 
commission, you know the treatment received. The com- 
missioners would not all have to hear the same case, be 
always together, which is important. 

I think where I disagree with the current commission is 
more in terms of opening up the process so that it is not 
totally secretive, particularly at the mediation stage, which 
I think there has been some success with, but there could 
be greater success, going even beyond the terms of the act 
if the user was more involved than he or she is at this 
process. 

I do say, though, that if the commissioner, who just like 
everybody else is subject to time delays, cannot cough up a 
decision within three months, then like New Brunswick, 
although slightly different there where you have the option 
to go to court or to the Ombudsman, at least there should 
be some flexibility that allows you to do that; or if you are 
arguing strictly points of law, at least you have the option 
of either going straight to the court or to the inquiry stage 
of the commission rather than having to go through the 
hoopla of the mediation stage. 

Where I even go further than the current act is I feel 
that the commissioner—I do not think he or she just acts or 
the panel of commissioners would act just as a judge be- 
cause although yes, a lot of it is appeals and therefore it is 
a legal, quasi-legal, quasi-judicial type of function and 
maybe a total judicial function and there is enforcement 
behind it, he or she has other functions, and I am saying 
they should be enhanced. 

There is the education function. There are the audit and 
investigative functions and in fact the whole question of 
self-initiated complaints or appeals by the commissioner, 
like in a sense how they have done on the privacy side 
through the AIDS report or through the fax transmission 
report or their views yesterday on matching. It is an excel- 
lent type of tool to do it. It has nothing to do with the 
day-to-day appeal process, but it has everything to do with 
alerting people to and improving their protection or their 
privacy or their information access. 


The Chair: Are we finished? Twenty minutes has 
more than expired, but if the parties want to use up their 20 
minutes, they can go to 12 o’clock and ask some more 
questions. 

Mr Fletcher: Thank you for being here, Mr Rubin. I 
just have a few questions waiting for clarification. You are 
saying that the fees and some of the costs associated with 


getting information from this act are limiting access to 
using the act? 

Mr Rubin: Yes, if you do not have unlimited budgets 
and remember too, a user has to put in his own time and 
cost too, and I must stress it is not, at least in my case, 
primarily always for commercial gain. In fact I do not 
mind going on record as saying that at least under the 
Ontario act I am just like what some governments talk 
about, in a large deficit position if I were to look at the cost 
balance sheet. When I do not apply myself totally for those 
purposes, I apply primarily what is, I know and believe, in 
the public interest sometimes. Most people are not going 
to pay you 600 times for 600 applications. 

The fact of the matter is yes, because now it is $30 per 
hour. If you get any records that are exemptable and that 
surcharge comes into effect, it can add up even if you have 
a narrow request to $100 to $200 or more. Treasury and 
Economics, which is one of the other departments I sin- 
gled out, was famous for giving me these huge fee esti- 
mates, was unwilling to discuss or negotiate even an airing 
of the application. I get bills for thousands of dollars. 
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I notice one of the members of the committee who 
laughed was the former Minister of Labour. His depart- 
ment at one point wanted some $25,000—fortunately, I did 
not end up paying it—for records on how the Occupational 
Health and Safety Act was actually working. It was partly 
because of the records being in a disorderly fashion, be- 
cause some were manual and computer records were not 
retrievable exactly in the fashion they should have been. 
These things do definitely act as a barrier. 

I am not saying it happens in every case, but it adds up. 
I, as a regular user—and I know there are people who are 
one-time users—come up against this continually. These 
bills add up. There are some statistics that show them 
being withdrawn and abandoned. Yes, those things may be 
for other reasons than fees, but I think, on the whole, it is a 
lot for people. They do not even bother coming forward to 
apply because they know that they can be subject to fees. 

One good advantage of the act, unlike the federal act, is 
that there is no application fee because at least you get in 
the front door. But once you get in the front door, you find 
the highest fees in Canada. 


Mr Fletcher: Another question: As far as the govern- 
ment is concerned, what do you feel should remain confi- 
dential? Nothing? It should be completely open? 


Mr Rubin: Well, I would like to walk in and examine 
every cabinet minister’s records on a daily basis. In fact, 
by the way— 


Interjections. 


Mr Rubin: Well, why should you not? What is the 
problem really? Take cabinet agendas. I looked at these 
federally for the years, whatever it was, 1953 to 1968. 
Twenty years later is their provision. They had 13 exemp- 
tions there, all personal information. There is nothing in 
there. They are all factual headings. Why should that not 
be released the next week? Why is it in an exemptable 
category? 
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Yes, there is certain sensitive personal information that 
I agree has to be kept exempt. There is a certain negotiat- 
ing stance at times that can be harmful to government 
interests. But I am not ready to go to the extent and the 
broadness in the many ways of saying no that the current 
act provides for. Even though this act, unlike the federal 
act, for instance, has gone to a little better extent in trying 
to define the exceptions to exemptions under each exemp- 
tion, I do not think it has balanced them sufficiently. Some 
of them, as I say, are just totally inappropriate. 

Mr Fletcher: One more question, Mr Chair, and that 
comes from the whistle-blowing theory. A hypothetical 
case: [ am an employee and I want to blow the whistle on 
someone who is doing something wrong. I have to collect 
information and make sure that I have the information that 
can substantiate that. Are we not just creating another sys- 
tem of collecting information and using that information 
without a person knowing about that information until it is 
time to confront the person with the documentation? 


Mr Rubin: If you feel you are in that position, I think 
you have to make an effort first within the system to your 
superiors and in written form. I think you have to have a 
fairly good, solid record that you are not just having an axe 
to grind, it is not a petty matter and so on, you really have 
the public interest in mind and you have tried within the 
system and it failed. I certainly have had people like that 
come to me and I feel they need protection, because after- 
wards they cannot work in those places any more. Their 
colleagues treated them like— 


Mr Fletcher: I am just going to carry this point one 
step further. That is, I go to my supervisor. There is some- 
thing going wrong. My supervisor or the company I work 
for or the department I work for still has to collect infor- 
mation and do an investigation on this person without that 
person knowing. Is it not still the same thing, where we are 
collecting information on a person without him having ac- 
cess to it, without him knowing there is an investigation 
going on? My only concern is that it can go a bit far. 


Mr Rubin: I think I understand what you are saying. I 
do feel, though, that a person who is being affected by this 
has to know that other people are investigating him. As a 
result, I have seen people who have tried to release infor- 
mation being subject to what I would best call kangaroo- 
court procedures by their colleagues. It is just disgraceful. 
They do not even use the due process. They do not have 
any inclinations except to protect their minister and their 
own hides. In a few cases, it has had damaging and perma- 
nent health effects on the people. 

Mr Fletcher: I would hate to see that happen. 


Mr Owens: I could have saved you $25,000 if you 
had contacted me. I could have told you how the health 
and safety act is not working and what we would like to do 
to change it. 

I would like to ask you with respect to your statement 
about the SkyDome and troublesome agencies, is the Sky- 
Dome the most troublesome agency that you have had to 
attempt to get information from? 

Mr Rubin: Since they reach almost up to the sky, yes, 
they are the worst that I have experienced. I think I men- 


tioned giving honourable mention to Treasury and Eco- 
nomics. I would certainly give equal billing to the Ontario 
Securities Commission, which I think, by the way, because 
it can play an important role in information disclosure in 
the private sector, itself has to be reformed in its own 
openness so that certain transcripts and other things are not 
always kept in secret. 

I would hesitate to totally name every agency that I 
have dealt with. Let’s put it to you this way. Over the last 
three years too, there have been agencies in Environment 
or Health that have gone one way or the other. At one point 
they were great for whatever the reason—change of per- 
sonnel, higher or lower—and at other times they have not 
been. 

But nobody has quite been on the same scale as the 
few agencies I previously mentioned. Yes, there are some 
agencies that I think have really tried well under the act to 
go even beyond the terms of the act. I think they under- 
stand that the word is service. 


Mr Owens: Again with respect SkyDome, how many 
requests have you made for information? 


Mr Rubin: I could not tell you offhand the exact 
number, but it is certainly a few dozen and I certainly have 
over 15 appeals in on them. 


Mr Owens: Of the dozen or so, how many have been 
granted without going through the appeal process? 


Mr Rubin: It does not mean just because they have 
exempted a few records or done something wrong that 
every time I appeal. I am somewhat selective. I do not 
know if the question is fair. I will give you an example, if 
you want, of when I got something, if you guys want to 
have something a little lighter. 

I asked what they were doing about the incidents in 
SkyDome of certain exhibitionist behaviour in the hotel. 
Yes, I got a full reply. I got the hotel’s statement to people 
who were staying there, which they had to sign first, say- 
ing that they would not even think about committing any 
improper acts and opening those blinds. So at times you 
can get full release—and something which government 
does not usually do—it can even be a little light. 


Mr Owens: What types of information would you be 
requesting that the corporation would be so sensitive about 
releasing? 


Mr Rubin: They signed a lot of long-term monopolis- 
tic deals with various people and who gets which orange 
juice and who gets which right. They are sensitive to that 
area or the draft proposals for the partnership consortium 
of SkyDome type of deal. 

They have been generally sensitive ever since the first 
time that I walked in and looked at the records. All of a 
sudden I was told that I could not have most of those 
records after viewing them. I think they realized that this 
act might be something that is not in their interests. Some 
of the information in this case that has come out is because 
of court actions, not because of their voluntarily wanting it 
to come out. 
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Mr Owens: With respect to your statement about fees 
being prohibitive as opposed to enabling people to partici- 
pate, I had asked yesterday and Mr White has kindly re- 
sponded to my question about the fees. We talked about 
the average fee being $10.03 in 1989. However, you seem 
to be coming away with figures that have a couple more 
zeros attached to the end of those fees. How is that differ- 
ent? 

Mr Rubin: One of the simple explanations is that ei- 
ther I have some that are higher, or the ones that are really 
high I did not follow through on because they were too 
high, or I narrowed it down or negotiated or whatever. 


Mr Owens: So there is an avenue for negotiation on 
fees? 


Mr Rubin: If you have a bit of a flexible department. 
Some of them get very moralistic and firm and rigid about 
that. If you want it shipped to Ottawa it will cost you $11 
and you will have to pay that before you look at it. 


Mr Owens: So we do not have a standardized policy 
for fees. It is up to the individuals? 


Mr Rubin: We do. In fact, what we have, which the 
previous government passed, is to make the fee collection 
mandatory. I have people currently who want to be a little 
more flexible with me, say, “Gee, if I don’t follow these 
fees, the Provincial Auditor is looking over my shoulder 
and he’ll say, “Why didn’t you get that guy for cost recov- 
ery like you’re supposed to?’” 

It is more than a subtle change from mandatory to 
discretionary because of that very fact or because the 
commissioner’s powers are now called into question. 
Some of his key decisions, before he left, were on the 
whole question of discretion and the whole question of 
whether the department hold the sole discretion. The com- 
missioner said: “No. You’ve got to follow through on cer- 
tain things or else you’re not properly fulfilling your duties 
under the act.” In fact, order 81, which I attached in those 
notes I gave you, was a key one towards grounds. I think if 
a government agency challenged that today, if the issue 
were fees, it would win. 

The whole ability of the commissioner to function in a 
certain key area has gone by the wayside because some- 
body decided to put the screw on users and to put the 
screw to the lowest common denominator on departments 
to say: “You collect. That’s your job. You do it or else. To 
heck with the user.” 


Mr Owens: If you were going to consolidate the pre- 
sentations you have made verbally as well as your written 
submissions into, say, three key areas with respect to the 
legislation and amendments this government should or 
would like to look at, what would be your recommenda- 
tions to this committee? 


Mr Rubin: I would first say that I do not know if you 
will be the one designated or what, because there are sev- 
eral other committees, from the conflict of interest to the 
whistle blowing and other measures that may or may not 
deal with these. I would hope, perhaps sensibly, even if 
different ministries are involved, they could all be dealt 


with as a package even if they are not all part of one 
omnibus bill, that the broadening flowering of open gov- 
ernment and of privacy protection—because, as I said be- 
fore, it is not just a question of access. If you noticed, I had 
some specific things to say on computer matching. That 
would be one. 

Second is reversing the whole mentality and legal spirit 
of the current freedom of information act, particularly on 
the openness side, so that openness prevails. 

Last, because I would only be doing myself and others 
an injustice if I did not say it, is making a plea for stronger 
privacy protection not of the current type that exists but of 
the type that most people are so worried about with the 
impact of technology and how it affects their lives. Al- 
though a lot of people say they have nothing to hide or that 
they are willing to give their VISA card or their social 
insurance number and so on, I have seen too many cases 
where there is an end effect, and where I think government 
has a role to put in some minimal protection. In fact, in 
answer to one of the previous member’s questions, even 
the OECD European guidelines or the American Health, 
Education and Welfare guidelines on fair information prac- 
tices, which are well known, are a very good start towards 
this code business in the private sector that I am talking 
about. 

I do not think that people in companies or in small 
businesses or in voluntary groups should get really uptight 
and say: “Oh, my God, big bureaucracy is going to come 
and get me.” I think they should say: “Yes, we should 
operate this, too. If we don’t, our employees”—employees 
too should be subject, unions too—“should have some re- 
course.” I think it is only reasonable that if you are asking 
somebody to do one thing, ask everybody else to do it. 


Mr Owens: You have probably touched on a sensitive 
area for most people and that is with respect to the collec- 
tion of data by private companies. I am continually 
amazed by the depth of questions that are now coming in 
the mail for surveys and things like that. You have to won- 
der where this information is going and why they need it 
and who they are going to share it with. I agree that we 
certainly need to extrapolate the provisions contained 
within this legislation to harness these types of private 
agencies, to ensure, as you say, that if one level of society 
is expected to follow a code then that should be followed 
by the rest of society. 


Mr Rubin: It is one thing for them—I agree with your 
example—to help influence and further, by using technol- 
ogy and invading your home, your marketplace decisions. 
It is another thing, though, for instance, for them to con- 
duct a battery of psychological and personal testing on you 
as a potential employee, some of which has no business 
being collected, some of which may lose you that potential 
job or, when you have the job, be carried wrongly through- 
out your career. It is that kind of impact I am in part 
talking about, or that employee sharing that knowledge 
when the person has, say, an alcohol problem or some- 
thing, with other people it was never fully intended for. So 
there is something to this. 
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Mr Owens: Absolutely. I think more and more that 
you see corporations take a look at employees who are on 
the “promotion track” and subject these folks to that type 
of psychological testing. The question comes out about 
why that is required and what people do with that informa- 
tion. The holders of the information at this point are cer- 
tainly not constrained, other than by corporate ethics, from 
sharing that type of information with other individuals, be 
it a manager, a supervisor, or even a co-worker around the 
coffee machine. 

Mr Rubin: This is being proven in the States where 
they have actually started to pass some legislation. Let’s 
face it, unfortunately—or however you want to put it— 
there is a large corporate concentration in certain areas 
now, say in the consumer credit area. You are not talking 
about small companies; you are talking about immense 
sharing capacity and trying always to look for newer areas 
of profitability, which means the sharing of certain per- 
sonal information. I think, for instance, in that country they 
are starting to say certain ground rules have to be placed 
on these large companies if people are going to have any 
minimal rights to their own information which these com- 
panies hold. 


Mr Morin: First, I want to congratulate you for the 
excellent presentation you have made. I want to congratu- 
late you also for taking this attitude of being a watchdog 
on what this government is doing, of what we have done in 
the past, too. But paying you a compliment does not mean 
I totally agree with everything you have said. 


Mr Rubin: Now for the bad news. 


Mr Morin: I just want you to elaborate. On page 5, 
you mention, “Privacy provisions should be extended to 
the private sector where bodies are regulated under provin- 
cial jurisdiction, with requirements that all private bodies 
adopt a privacy code of fair personal information prac- 
tices.” Are you not dreaming in colour? 


Mr Rubin: Even in similar committee hearings at the 
federal level, in the justice committee, recommendations 
were made to at least minimally extend to the private sec- 
tor the application of the privacy act to those regulatory 
agencies under federal jurisdiction, such as my dear 
friends Bell Canada or other companies that fall under that 
jurisdiction. So there is nothing—I would not want to use 
the word—revolutionary about it. 
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I guess all I am saying is that I can appreciate that the 
private sector may not want to consider everything inter- 
fering with their ability to operate freely in the market- 
place. But the fact of the matter is that every individual is 
entitled to certain minimal protection, and I do not think it 
interferes at all with their ability. If anything, it helps im- 
prove it. I feel that if other jurisdictions have entered into 
this, I do not think they have had companies turning over 
the doors. In fact, the federal government is trying to en- 
courage a lot of governments—rather in a slow process, I 
might say—to adopt the OECD guidelines but on a volun- 
tary basis. I am afraid that does not always work. You need 
some enabling legislation, which I think is what the federal 
justice committee was suggesting, to help this process 








along, or in 20 years you are going to have most of the 
major corporations without privacy or fair information 
practice codes, whereas I think people would like to see 
that now. 


Mr Morin: You referred to the Ottawa Senators, of 
not being able to obtain the name of the directors. Have 
you applied for it? Were you turned down? 


Mr Rubin: [| have not directly applied for it, but I 
certainly— 


Mr Morin: You have spoken to Mr Durrell? 


Mr Rubin: I have not, but I certainly feel it is an 
excellent example of minimal information disclosure, be- 
cause at stake is a whole community, a whole area, an 
agricultural area, and its future, and it is of interest to the 
citizens of Ottawa-Carleton. Fortunately, now there is a 
separation, you might say, of private sports industry and 
state. But on the other hand, I think even if there had not 
been that situation—it is like SkyDome or other private 
sports clubs, too, such as Maple Leaf Gardens. There has 
to be some minimal information disclosure. 

Look at how many people utilize those facilities, and 
the public helps subsidizes a lot of these facilities. There 
has to be some idea of what is going on in these places to 
protect the public interest. As well, the company should 
recognize it is in their best interests. Could the Ottawa 
Senators get away with that if they had to file a prospectus 
with the Ontario Securities Commission? I doubt it. Num- 
bered companies are one thing, but at least you would have 
a numbered company. 


I have not been divulged anything. It is wrong. We are 
not in that century, we are past that. Particularly now, it is 
absolutely necessary that they do it, or the public may 
never fully back a hockey team. 


Mr Sorbara: I want to apologize to the witness for 
having arrived late for his presentation this morning, and 
for having to step out for a period of time during his ques- 
tioning. My colleague to my left, Mrs Marland—colleague 
and friend, she reminds me—pointed out that you had 
made some comments in the press a couple of years ago 
about the expense of getting information out of my own 
ministry during the period I was Minister of Labour. It is 
interesting. That was the first time I had seen that com- 
ment, although there were periods when the requirements 
on the freedom of information co-ordinator in the ministry 
were very significant just in terms of volume of work. 

I have had an opportunity to look through some of your 
materials and there is no doubt that the whole question of 
freedom of information and protection of privacy is some- 
thing that is very important to you and almost a life’s 
work. There is a lot of reasonable information in your 
presentation and some good suggestions, frankly. 


I suppose you were here yesterday and heard the dis- 
cussion around the question of protection of privacy. It 
seems to me that the protection of privacy, and the man- 
agement of data in a post-industrial economy with protec- 
tion of privacy in mind, is going to be one of the very 
significant challenges of government not only in this area 
but in all of its aspects. 
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All of its emanations are going to be challenged over 
the next medium and long term, particularly as the ability 
of computers to voluntarily speak with one another and 
compare information and then provide results becomes 
more and more technologically feasible. So although I am 
subbing on this committee, I am going to urge the commit- 
tee to pay attention to the recommendations that you have 
made, not necessarily to adopt them all but to pay attention 
to them. 

I think it is important that Ontario be a leader in the 
development of public policy in this area. My experience 
as Minister of Consumer and Commercial Relations con- 
firmed me in that view, particularly the management of 
data that large international and transnational entities have 
about the individual transactions that individual Ontario 
consumers make whether with credit cards or health cards, 
or when cards that we have not even imagined come into 
being. 

I guess I regret and I want to express regret about some 
of the material that is contained in your document. You do 
not acknowledge, for example, that it was the previous 
government that developed this act and put it into place, 
although you go on at some length about the mistakes that 
it made after it put the act into place. As you are a person 
who has made a life’s work out of making sure that infor- 
mation is accurate and available, I was disappointed, I 
must tell you, in some of the information—in this case I 
would say information and would want to put it in paren- 
thesis—contained in your document. 

For example, referring to a document entitled Secrecy 
Still Prevails in Ontario, in that document you suggest that 
“the new Ontario government has not issued directives that 
change the secrecy practices of the former administration.” 
I think that is an interesting and a fair comment, although I 
think it was the former administration that began the prac- 
tice of putting into the statutes of the province the require- 
ment to provide the citizens of this province with accurate 
information about the way in which they develop public 
policy and administer public policy, but that was a fair 
comment. 

On page 4 of your document you make an allegation 
that I think is rather unfortunate in this context, because I 
think you want to portray yourself as someone who is 
interested in accurate information. In the second bullet of 
that document you suggest that “privileged access to some 
Ontario cabinet ministers by those paying to attend Liberal 
Party economic advisory forums or expected access by 
those giving sometimes questionable political donations.” 

You say that you allege that was going on. Do you 
have any information that I do not have in this regard? Is 
this an allegation or is this information? Is this accurate, 
based on information that you have secured or is this innu- 
endo? Is this just part of a blanket condemnation of the 
previous administration? 


Mr Rubin: I think there were some public reports on 
this. I do not know how widespread it was, but it certainly 
was a Situation that was there, let’s say it was. I was a 
witness here before, several years ago, and certainly would 
recognize the government that presented the legislation. 





I would also say that you, sir, were the sparkplug in 
terms of looking at the Occupational Health and Safety Act 
that led me on, because you were kind enough to give me 
the first computer printout for free and led me to believe 
that I would be getting the rest of the information, not the 
$25,000 surcharge. Perhaps the department went ahead 
and I guess that is one of the things. 

I am not asking for ministerial interference in these 
things, but I am sure thinking that there is a need for better 
political direction, and that is what I am suggesting to this 
government and to the committee, that if the spirit of the 
act is going to be maintained, those who ultimately are 
responsible should be aware of what their own departmen- 
tal officials are doing. In fact, by the way, that case led to 
the famous order 81, so it did in the end serve more than 
one purpose, including not eventually getting the informa- 
tion and not being charged the $25,000 under the order of 
the commission, mind you. 

I realize I cannot say everything. I am trying to convey 
a plea and an advocacy stance. I am not trying to be, I do 
not think, deliberately inaccurate. As a researcher, I usually 
try not to. I said I would not hark on the past. I would like 
to, and I think you said it too, really look towards a real 
change in this area that can excite the whole committee 
and can motivate the government. I leave that message for 
sure with the committee. 
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Mr Sorbara: I think the committee is probably hear- 
ing that message, although this is a committee made up of 
politicians, so it pays, I guess, perhaps inordinate attention 
to political messages. I would describe your comment on 
page 4 as a political message rather than a substantive, 
administrative or policy message. 

There is a wonderful line in Julius Caesar which goes 
like this, “The evil that men do lives after them, the good 
is oft interred with their bones.” I expect that is going to be 
the case as regards the former administration, that the evil 
that we have done—if we did any evil—will live after us 
and all the good will be interred. That is okay. That is fair 
game. That is politics. 

I must say that I find that in matters of public adminis- 
tration the idea that anyone would have privileged access 
to a minister of the crown in any democratic jurisdiction 
based on ability to pay would almost be criminal in its 
character. It would be in my view tantamount to selling 
influence or selling access, and of course I think that is 
probably prohibited by the Criminal Code of Canada, and 
certainly is reprehensible in any western democracy that I 
know about, although those allegations were part of the 
currency, certainly, of our administration and part of the 
currency of the provincial election which ended on 6 Sep- 
tember. 

We all accept the result of that election, but if I have 
anything to do with it, during the next while this evil that 
lives after us will be dealt with, will be responded to or 
will be put to rest. It is something that somewhat haunts. 

I wanted to ask you a question about these two aspects 
of the legislation as it stands now: freedom of information 
and protection of privacy. You probably heard me say 
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yesterday that this statute and the public policy direction 
was rooted in a desire to come to grips with the inaccessi- 
bility to the records of government and the documents of 
government. It was based on work done primarily by Jim 
Breithaupt and resulted in a bill that we introduced. Al- 
though I came into the process late, it seemed to me that 
the protection of privacy aspect of it was an afterthought. 
It was something that was absolutely necessary, given the 
direction that the legislation was going in in terms of ac- 
cess to information. 

It went like this, one assumes: “We are going to make 
access generally available.” Then there was a rather stark 
realization, “Oh, my God, that means that people’s privacy 
could be invaded, so let’s superimpose on that this issue of 
protection of privacy,” and that was incorporated into the 
statute. Do you see down the road a severing of these two 
statutes, that is to say, a statute dealing with freedom of 
information and a separate one dealing with the protection 
of privacy? 

The reason I ask that is because typically in govern- 
ment administrations when there are competing interests— 
freedom of information on the one hand, protection of 
privacy on the other—a government often has those two 
interests compete under separate statutes or even under 
separate administrations. For example, we have the Minis- 
try of Industry, Trade and Technology arguing for the in- 
terests of the industrial engine, and we have the Ministry 
of Labour saying yes, that is okay. But in doing that we 
have to be careful about the interests of the working people 
who will work in those industries. So we do it administra- 
tively and we do it by separate statutes. 

What is your view on that? What do you think the 
government should be doing in terms of having these two 
competing interests compete successfully with one another 
ultimately for the interests of the people of the province of 
Ontario? I want a yes or no answer. 

Mr Rubin: First of all, by the way, just to answer one 
other thing I failed to mention before, I certainly fully 
recommended the coverage of politicians in the Legisla- 
ture under freedom of information. However, to answer 
your question, yes, I do see the eventual separation, partly 
because they are competing. But I would find it very un- 
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fortunate if there were not some mechanism through the 
commission and so on to still retain that balancing act. 

I think the history in this country has been different, 
unlike, say, Europe where there was a separate emphasis 
primarily on privacy so they got data protection acts 
passed, and maybe access comes next. You had the wed- 
ding of the two concepts at the federal level, and then at 
the Quebec level, here and elsewhere. That sort of gave 
people the impression—it is just like federally, and even 
provincially, you have other acts called privacy acts or 
protection of privacy acts that have nothing to do, in a 
sense, with privacy. The protection of privacy act is the 
wiretapping act federally, and the western provinces have 
privacy acts that are just sort of a minor legal enabling 
right to sue in certain circumstances. 

The fact of the matter is I think a lot of people are 
under the misimpression that the wedding of these two 
took care of matters beyond access to personal records, 
that it took care of privacy invasion. That is partly why, 
although I hesitate to say the divorce should be quick, you 
need fallback things such as in the United States, where 
they have the Office of Technology Assessment. Among 
other social implications of technological change, you 
have privacy implications that then can be more intelli- 
gently pursued, and in the public interest, protected. 

What you have in the United States is a fairly separate 
but useless, not too well received privacy act, and a sepa- 
rate freedom of information act, but you have a host of 
other things like a student financial records act, consumer 
credit and so on and so forth, just like this province in fact 
in part did in the consumer credit area where it had special 
acts just to one thing before. I think that approach, hope- 
fully in an omnibus-bill kind of sense, is appropriate. 


Mr Sorbara: I do not have any more questions. 


The Chair: Thank you, Mr Rubin, for appearing here 
today. The Chair certainly allowed a certain amount of 
flexibility today. It was only a half-hour presentation and 
somehow we stretched it into an extra hour and a half. The 
Chair will exercise that degree of flexibility, time permit- 
ting and with consensus of the committee here. 


The committee recessed at 1158. 
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AFTERNOON SITTING 


The committee resumed at 1406 in room 151. 


ONTARIO HIGHWAY TRANSPORT BOARD 


The Chair: I will call the meeting to order. I would 
like to call the first witness from the Ontario Highway 
Transport Board, Barry Smith. Please come forward. You 
have about 15 or 20 minutes for your presentation; a little 
longer, if you like. 

Mr Smith: My name is Barry Smith. I am the chair of 
the Ontario Highway Transport Board. I have prepared a 
written submission, which I understand all of you have. I 
am prepared—and I would seek your guidance on this—to 
read it, or I can summarize it much more briefly than you 
can probably read it and make myself available for ques- 
tions. What would you prefer? 


The Chair: What is the consensus of the committee: 
to summarize it or to read the brief? I see the consensus is 
to summarize. 


Mr Smith: The first part of the submission deals with 
general background on the board and what we perceive to 
be the purpose of the legislation. 

The Ontario Highway Transport Board is an adminis- 
trative tribunal, quasi-judicial in the style of operation, and 
we have jurisdiction in essentially two areas: truck trans- 
portation and bus transportation. 

About three years ago, the truck industry, as you proba- 
bly all know, was deregulated and at that time new legisla- 
tion was passed. Following the passage of that legislation, 
there was a change in procedures for filing applications for 
trucking licences. Prior to that time, the licences had been 
submitted to our board. After 1987, they were submitted to 
the ministry, and it carried out some processing and deter- 
mined an administrative function, which was whether the 
applicant was fit to hold a licence. 

Following that determination, the matter was published 
in the Ontario Gazette, and if there was an objection, then 
the matter was remitted to our board for further process- 
ing. In that processing, we would either deal with it in the 
context of a public interest hearing or not. That is where 
the problems began to arise, because in remitting the mat- 
ter to the board, the application form which was filed by 
the applicant was censored considerably and we received 
an application form with much of what we considered to 
be the relevant information whited out or blotted out. That 
was the only information we had or that anyone who 
wished to oppose the application had in their files. So that 
presented the problems. 

I think the simplest thing for me to do to describe this 
problem is to take you to the bottom of page 4. If you 
would not mind, I will read it; it sets out the problems we 
faced. Starting with “Applications for Operating Li- 
cences,” in the bottom paragraph on page 4 of the submis- 
sion: 

Applications for operating licences under the Motor 
Vehicle Transport Act were sent to the board in censored 
form after the fitness determination had been made by the 


ministry. Relevant information relating to the applicant’s 
identity and proposed operations had been removed. Ad- 
dresses had been deleted as being personal information, 
and information concerning the identity of shareholders of 
a corporate applicant was withheld on the basis that it was 
protected third-party information. Obtaining consent was 
impractical. Information on truck fleet sizes and terminal 
facilities was also kept confidential. The censored form 
was placed on the board’s file, which was available to the 
public, and notice of the application placed in the Ontario 
Gazette with instructions to be followed for anyone wish- 
ing to oppose the granting of a licence. 

Part II of the act in question requires that the board 
make a determination about the effect of the proposed op- 
erations of the extraprovincial undertaking on the public 
interest. Opposing parties, respondents, have the burden of 
demonstrating the detrimental impact to the public interest. 
Neither the board nor others can carry out its responsibility 
and properly address its jurisdiction unless it can identify 
the undertaking and assess the type and scope of the pro- 
posed operations. : 

The board found itself faced with several hundred ap- 
plications, none of which in any particular way could be 
distinguished from any other. The board was often faced 
with the task of dealing with numerous respondents under 
a legislative regime that was intended to permit all partici- 
pants, including the board, to focus on a select few cases 
of importance. The respondents, being no more able to 
distinguish among applications than the board, provided 
the board with broad-brush evidence aimed at the informa- 
tion on the application that was available on the record. 
And that, of course, was the censored form. The board 
continued to be faced with a situation where the only way 
to identify those applicants for whom a public hearing was 
appropriate would be to order hearings for all, and permit 
the hearing process to provide the forum for the disclosure 
of the necessary information. The intent of the legislation 
had been distorted. 

Opposition was filed to nearly all applications. It is our 
understanding that this was done, at least in part, in the 
belief that status as a party would permit a respondent to 
have access to the uncensored file. The necessity of deal- 
ing with opposition on every application that was filed and 
then later developing an ad hoc process for obtaining in- 
formation imposed an unrealistic workload for the board 
and extensive delays in dealing with the applications. 

As initially the name of counsel or a contact person 
was omitted as personal and confidential information, er- 
rors in sending letters and decisions to the proper person 
occurred. Indeed, one application was nearly dismissed 
when the applicant’s counsel failed to appear, when it was 
discovered that the confusion derived from the board’s 
failure to notify counsel, whom the board did not know 
existed. In short, the failure to disclose certain information 
hampered the board in carrying out a traditional adversar- 
ial process at a public hearing. 
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This was the situation and the problems we faced. 
There was an appeal launched to the commissioner, the 
matter was heard and the matter was resolved in the 
board’s favour by the commissioner. I have given you the 
reference there—it was order 53—and I have given you 
the file number. I have the matter here—it is a rather 
lengthy file—if you are interested in the details. 

It is our submission that this is not a practical approach 
to this type of problem, and we think it could have wider 
application to other tribunals as well. 

The board’s submission goes on to suggest a couple of 
areas that you may want to look at if you believe that the 
problem I have described is of sufficient importance. That 
is the summary of the report. 


The Chair: Since we have about an hour and a half 
before the next witness appears, we could allow up to half 
an hour for questioning from each party. 


Mrs Marland: Or we could phone the next witness. 
The Chair: Or we could phone the next witness. 


Mr Smith: In my defence, I think I indicated I would 
not be long. 


The Chair: I can allow up to half an hour for each 
party for questioning, if they so desire. I think the rotation 
this time is with the government party. 


Mr Owens: | do not have any questions at this time. I 
would certainly like to reserve our time, though, as we 
move through the rotation. We will pass over to the oppo- 
sition. 

Mr Morin: We do not have any questions, either. 


Mr Owens: We appreciate the presenter’s brevity, 
however. 


The Chair: It appears there are no questions. 


Mr McClelland: I have a question, about the sugges- 
tion you made with respect to quasi-judicial bodies, tribu- 
nals, as a general statement that a possible solution would 
be naming the chair of the tribunal as the head of the 
institution for purposes of freedom of information. 


Mr Smith: I hate to interrupt, but can I qualify that? 


Mr McClelland: This may be what I am looking for 
anyway, the qualification, so please proceed. 


Mr Smith: At this stage I am only suggesting that that 
be studied. I have not done any in-depth study. Really, the 
focus of this submission is to identify the problem, but it 
appears to me that is an area that is worthy of some study. 


Mr McClelland: I appreciate your comment. I was 
just wondering, within the context of that type of solution, 
if the chair of a particular tribunal or perhaps another indi- 
vidual who would act as a constant for purposes of head of 
the organization—in other words, in a situation where 
boards are convened from time to time and place to place 
from a pool of chairpersons, do you think—given the fact 
that you have not really studied your thought through care- 
fully; it is a first impression and I recognize that; I am not 
trying to put any other weight on it other than just your 
first impression, opinion, with respect to the appropriate- 
ness of having the chair of a given tribunal or an individual 
representing a quasi-judicial body who would supersede or 


sit in the position for all chairpersons of various tribunals 
which may be sitting from place to place and time to time 
across the province. 


Mr Smith: Certainly that would address one of the 
major concerns, that is, to have someone who appreciates, 
I suppose, the role and how an administrative tribunal 
functions. In this submission, I hope I have conveyed the 
message that openness is probably even more important to 
tribunals than to other ministries and agencies, particularly 
those that perform a quasi-judicial function. I have at- 
tempted to give you some precedent, some reporting that 
Supports that proposition. Therefore, your suggestion 
would certainly have merit in that you would have some- 
one who would appreciate this particular problem. 


Mr McClelland: Beyond the scope of your own par- 
ticular body, the Ontario Highway Transport Board, are 
you aware of similar problems? It seems to me from the 
scenario you have given by way of example, it would be, I 
can say this, obvious, not knowing that in fact the situation 
exists. But clearly—and I agree with you—the intent of 
the act is distorted in terms of this application with respect 
to tribunals. Are you aware of other boards— 


Mr Smith: I sit on a committee of all chairpersons in 
the province and I raised this at one of the meetings, and 
no one had this problem. It could be for two reasons: One 
is that their respective ministry did not deal with it in the 
same fashion as the Ministry of Transportation. Probably 
more important, though, under our previous regime we 
received the applications and we had control of the appli- 
cations. Under this new regime, the applications go to the 
ministry. In the report, the ministry was quite candid that it 
wanted us to have the information but believed it was 
constrained by the act. They were also concerned about 
placing the minister, who is the head, both the head of the 
ministry and the board, in a position of personal liability, 
as they understood it. This act imposes a personal liability 
on the head—financial burden. I hope I have that right, 
and there are others here who probably know it better than 
I and they will correct me, but that is my understanding. 
There is some personal liability or problems with it, so 
they did not want to put the minister either in an embar- 
rassing position or a financial one. They wanted to be 
overly cautious. If it was not within their jurisdiction, I do 
not think they would have the concern. 

To get back to your specific question, I do not know of 
any other agency which had the problem, and I think it 
was because of either the difference in handling it or they 
do not have this division of administrative responsibilities 
on the application. Either it goes to one for the application 
and they deal with it, or the application is made to the 
tribunal. 
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Mr McClelland: Mr Chairman, I would just like to 
suggest that it might be something that would be worth 
looking at for consideration if indeed it is, as Mr Smith has 
suggested, a process of handling peculiar to the Ministry 
of Transportation, so we can really look at the act within 
the appropriate context. It would become a procedural as 
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opposed to a substantive issue, to be addressed accord- 
ingly. I thank you for your help on that. 

Mr H. O’Neil: I have just a general question. When 
the Ontario Highway Transport Board meets to make deci- 
sions on different matters that come before it, are all of 
those matters public? In other words, do they take place 
before the public or do you have meetings that are taken in 
camera? 

Mr Smith: Everything is in public, with certain ex- 
ceptions. We have the power to go in camera at any given 
time. That power is rather limited in use. It often occurs in 
the hearing and we will go into camera where possibly 
counsel who represent the various parties are present or 
when we deal with financial information or sensitive busi- 
ness information. 

As far as our deliberations go, the decisions are made 
not by the full board but only by those members who 
participate and sit on the hearing. Of course, their delibera- 
tions are made in private, much the same as judges would 
deliberate a matter in their chambers. They would not in- 
vite the parties in, but they would discuss it among the 
members of the board who actually heard the evidence. 


Mr H. O’Neil: Those discussions take place, say, 
among the board members themselves, and the public is 
not privy to that. 


Mr Smith: Yes. 


Mr H. O’Neil: Are there minutes kept of those dis- 
cussions? 


Mr Smith: No. 


Mr H. O’Neil: They are not. If somebody objects to 
the decision that has been made by the board, would those 
discussions at that time possibly come in as part of evi- 
dence in an appeal? 


Mr Smith: No. 


Mr H. O’Neil: So how has the public knowledge of 
how you may base your decision, except what you want it 
to know? 


Mr Smith: The last part of your question has me hung 
out, but let me explain. By law, we have to issue a written 
decision with reasons, and the reasons are supposed to set 
out the actual reasons of the tribunal. The conversations 
that take place in discussing it in chambers—they would 
never have access to those discussions. In every case they 
would be oral. 


Mr H. O’Neil: Do you agree with that process? Do 
you think it is a good one? 


Mr Smith: Oh, yes, I think so, because otherwise you 
would not get the freedom to discuss matters. You discuss 
a whole host of things. One of the things you discuss, the 
evidence, is the credibility of witnesses. That is a discus- 
sion that would take place among the members them- 
selves, whether they thought the witnesses were credible. 


Mr Villeneuve: Thank you very much for your pre- 
sentation. Reregulation or deregulation occurred about the 
same time more or less as the Freedom of Information and 
Protection of Privacy Act came in. What happened? What 
is the difference between the before and the after? Can you 





cite an example of what might not have been available 
before and now is, or vice versa? 

Mr Smith: You mean with respect to the reregulation 
of the trucking industry? 


Mr Villeneuve: Yes. 


Mr Smith: What happened in the trucking industry 
had sort of a rocky history. Before reregulation, anyone 
seeking an authority to move goods on the highways in the 
province of Ontario would apply and fill out an application 
form which went to the Ontario Highway Transport Board. 
We had all the relevant information; it was part of the 
document we received. 


Mr Villeneuve: Which was not available to anyone 
other than the board? 


Mr Smith: Which was available to everyone. It went 
on our public record. Of course, anyone had access to that 
and that was the basis of commencing a proceeding. 

After reregulation, a new administrative procedure was 
adopted whereby this application form went to the minis- 
try. In the application form it would set out such things as 
the name of the applicant, the address of the applicant, 
how many trucks the applicant had, how many warehouses 
he had, how many terminals the applicant had, who the 
corporate shareholders were of the company, if it was an 
incorporated company. 

This was received by the ministry. It then put a notice 
in the Ontario Gazette saying it had this application, invit- 
ing anyone to object if they wished. If an objection was 
filed, the matter was then immediately sent to our board, 
because essentially that is what we did: we dealt with ob- 
jections to determine whether the public interest was being 
served. Then the ministry would send not the application 
form it received but a document where this information I 
have just described to you was whited out. That went on 
our public record, so neither the board nor anyone who 
wished to oppose had access to that information. 


Mr Villeneuve: Was this a ministry decision or free- 
dom of information requirement? 


Mr Smith: It was a ministry decision based on its 
interpretation of the freedom of information act, because it 
believed some of the information was personal, some of it 
was related to a third party and therefore they had to get 
the consent of the third party, which of course was not 
practical. As a result of that, we did not get the informa- 
tion, nor did anyone who wished to participate in it. 


Mr Villeneuve: So the freedom of information act as 
it came in in 1988 pre-empted this change in the method of 
processing applications to your board. 


Mr Smith: Yes. The reason for changing the method 
of applications was not done because of freedom of infor- 
mation, but that was a fallout of the change in the proce- 
dure. The procedure was changed for a number of reasons. 
One was the ability to put things on the computer; the 
ministry had computers to set up the whole network. It 
was also based on the fact that the ministry, under the new 
act, had to conduct a fitness test of the applicant, determine 
whether he had proper insurance and so on. That was what 
precipitated the change in the administration. What I am 
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Suggesting is that the FOIA precipitated the problem I 
have described, because they could not give us the infor- 
mation they had in their possession. 

Mr Villeneuve: Consequently making your job of 
deciding, to some degree, much more difficult or open 
to a lot more speculation, is that right? 


Mr Smith: Yes. We had to deal with it on an ad hoc 
basis by automatically setting down every matter for a 
public hearing. Once we got it in our domain, as a pub- 
lic hearing, then we could order information to be pro- 
duced; this is under our standard powers. But it meant 
that everyone had to go through this cumbersome pro- 
cess, whereas only a small percentage needed to. 

Mr Villeneuve: Is it your feeling that because of the 
freedom of information act certain owners of fleets or 
individual truck companies may have withheld informa- 
tion that you would normally have had? 


Mr Smith: No. In many cases, the applicants were 
as frustrated as we were. I have no information to sug- 
gest that they were withholding information. They 
would submit it to the ministry, and the ministry felt it 
could not pass it on to us or make it available to anyone 
who wished to oppose. I have no evidence or knowledge 
that they were deliberately withholding information. 

Mr Villeneuve: With reregulation or deregulation, 
whichever, there are considerably fewer hearings, I 
gather. 

Mr Smith: Yes. 


Mr Villeneuve: And freedom of information at this 
point is a lot less of a problem for you than it might 
have been prior to reregulation. 


Mr Smith: It is certainly less of a problem, because 
we have fewer hearings and fewer objections. It is also 
less of a problem because we have the decision of the 
commissioner, which sets a precedent for our particular 
facts situation. Mind you, the minute you change the 
facts situation, you may have to go to the commissioner 
again. That is why I suggest it is not the practical ap- 
proach. But certainly I would say that the procedures we 
finally adopted were as a result of complying with the 
new legislation on deregulation rather than trying to 
comply with FOIA. 

Mr Villeneuve: I know there is great concern about 
American carriers coming into Ontario and a reciprocal 
arrangement not being available in certain jurisdictions 
in the United States. Is the freedom of information act 
detrimental to our Ontario truckers in obtaining infor- 
mation on what may be going on with competition? 


Mr Smith: Not that I am aware of. It is not an area 
they would come to me for, on a general broad scope. 


The Chair: As there are no further questions, and 
the next witness does not appear until 3:45, I move that 
the committee adjourn until 3:45. 

Mr Owens: Just one item of business before you do 
that. In consultation with the other two members of the 
subcommittee, as the minister is not scheduled to appear 
until 3:45 and we would finish at 4 o’clock, that would 
only allow us 15 minutes for questions. I would like to 


suggest that we give each party 15 minutes for questions. 
If the minister speaks until 4, that would take us to about 
4:45, if that is agreeable to the other two parties. 


Mrs Marland: It is agreeable, of course, but I had 
no idea that when the minister was coming it was only 
for 45 minutes. I am somewhat surprised. I knew the 
time was scheduled for 3:45, but I was not aware that 
the committee hearing was scheduled to finish at 4, even 
at 4:30. It seems we have had a lot more time with—I 
do not want to say less significant people than the min- 
ister, but my goodness. 


Mr Villeneuve: You did not say it. 


Mrs Marland: Would you not think we would have 
at least the same amount of time with a minister as we 
would with any other individual? That is the way I in- 
tended my comments to be taken, Mr Chairman. 


Mr Owens: I am not in any way, shape or form 
trying to restrict— 


Mrs Marland: I know you are not. 


Mr Owens: I am trying to establish some sort of 
format so we all have a crack to ask questions. 


Mrs Marland: Was that the only time he could 
come? Is that why we are so limited? 


Mr McClelland: | just want to say for the record 
that I am in agreement, given the constraints, recogniz- 
ing the constraints. I also want to say that we are cer- 
tainly not bound, from our party’s point of view, to 
adjourn at 4 or 4:45 or whenever. It is our position that 
we are available and prepared to work as late as neces- 
Sary and put in as much time as is required. We would 
share the opinion of the third party that ideally we 
would have at least as much or more time with the min- 
ister. If that is not the case, our hands are tied; we will 
allocate the time equitably, whatever time is available. 
But for the record, we are not looking at a 4:30 adjourn- 
ment. My agreement was given the constraint of 45 min- 
utes. If it is an hour, an hour and a half, we are prepared 
to operate within whatever time frame is available. 


The Chair: Whatever is the wish of the committee. 


Mr McClelland: May I suggest by way of proce- 
dure that we put it to the minister when he is here and 
ask how much flexibility he has on the back end of his 
time? If he is able to stretch it a few more minutes, so be 
it. If not, I will recognize the limitations and operate 
within those limitations and, if necessary, come back at 
a later date. 


Mr Owens: My intention was not to constrain or 
funnel time. We do not know at this time how much 
time the minister has, but I am in agreement that we will 
go until 7 o’clock tonight if we have to, to get the infor- 
mation required. 


The Chair: Any further business? Thank you, Mr 
Smith, for appearing today. The committee is adjourned 
until 3:45, 


The committee recessed at 1434. 
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SOLICITOR GENERAL 


The Chair: Seeing a quorum present, I would like to 
call this meeting to order. I would like to welcome the 
Honourable Mike Farnan, the Solicitor General, here this 
afternoon. Minister, the floor is yours. 


Hon Mr Farnan: | have to tell you how nice it is to 
be here. I hope my colleagues will remember how nice I 
was to ministers when they appeared before parliamentary 
committees in the past, and of course that will carry over 
into the present. I look forward— 


Mrs Marland: Those of us who travelled with you on 
committee remember the good times. 


Hon Mr Farnan: That is fine. Mr Chairman, maybe 
you could clarify for me. What are the terms of reference 
of what you are looking at from me this afternoon? 


The Chair: Basically, we are reviewing the Freedom 
of Information and Protection of Privacy Act, 1987, al- 
though it has been indicated that we are broadening that 
scope and are briefly looking at the municipal act as well 
and anything that is relevant in that act to the provincial 
act. Am I correct in that assumption? 


Mrs Marland: Yes. 


Hon Mr Farnan: That is fair enough. Let’s see where 
we are at. I am appearing as Solicitor General, I suppose, 
and in so far as these privacy acts relate to the area of 
responsibility within the orbit of the Ministry of the Solici- 
tor General. 

The legislation has worked well, in so far as policing is 
concerned, for a period of three years at a provincial level. 
The Ontario Provincial Police has been subject to the pro- 
visions of the freedom of information and privacy legisla- 
tion for some three years. They have been working with 
the legislation and, over a period of time, given the fact 
that they have experience in dealing with the legislation, 
found a comfort level they were able to work with, and 
were able to release what appeared to be an amount of 
information which gave the public the right to know and to 
a great degree facilitated the media in doing their job. 

As we are aware, the legislation with regard to freedom 
of information and privacy kicked in at the municipal level 
on 1 January of this year. I think we can say there was 
some difference of interpretation of the act at that time. 

Obviously, this legislation, when it comes to release of 
information, calls for a case-by-case determination. Essen- 
tially, it is a piece of legislation that calls for some balance, 
and the balance has to be struck: on the one side of the 
equation the public’s right to know, and on the other side 
of the equation the protection of the privacy of the individ- 
ual. Obviously, in every case this calls for a judgement 
call. 

As I have said, it is the kind of judgement call the OPP 
has been making for some three years, bringing to its deci- 
sions basic professionalism and good common sense. It is 
not the sort of situation where one can give a directive 
which says, “This is the circumstance in which you release 
this information,” because in fact we are talking about an 
equation where, if you had one piece of information or 





change one piece of information, it may result in a differ- 
ent decision. So to a great extent we are reliant upon the 
judgement that has to be made, but a judgement that is 
made in a context. The context, as I have put it to you, is, 
as far as is possible, to enhance the availability of the 
information so that the public has the right to know, the 
media have the opportunity to do their job, but the 
individual’s privacy is protected when there are compel- 
ling reasons for doing so. 

We can say very clearly that the legislation should not 
be interpreted as a gag order. Where there is an interpreta- 
tion which suggests that we will not release any informa- 
tion, that very clearly would be an inappropriate 
interpretation of the legislation. Furthermore, where there 
is no judgement being used, where it says, “It’s open sea- 
son; every piece of information is clearly open,” that is an 
inappropriate interpretation of the legislation. 

I think the previous government, through Management 
Board of Cabinet, put together the legislation and set out in 
the legislation the circumstances and the limitations. But 
the matter has to be determined by police services boards 
and managers, and this determination has to be done with 
regard to the guidelines for disclosure of personal informa- 
tion held by the law enforcement agencies. 

These were developed, I want to remind the task force, 
by representatives of the Management Board of Cabinet, 
the privacy commissioner’s office, the Ontario Association 
of Chiefs of Police—it is rather significant that the Ontario 
Association of Chiefs of Police was a partner in the devel- 
opment of these guidelines—and the Ministry of the Solic- 
itor General and the Ministry of the Attorney General. I 
have to re-emphasize very clearly that the legislation prop- 
erly belongs to the Management Board of Cabinet, and the 
legislative guidelines that accompany the legislation were 
developed by this umbrella group. 

I think perhaps I will leave it at that, perhaps emphasiz- 
ing again that the guidelines recommended that there be a 
strong privacy interest in personal information about a vic- 
tim and that the guidelines are just that, that they are not 
determinative of the question of release in any particular 
case. The general intent of the guidelines is to balance the 
need to protect privacy of the individual against the public 
right to gain access to information held by government 
institutions. 

I have made the point that the release of information is 
possible where there are compelling circumstances affect- 
ing the health or safety of an individual, where there are 
compassionate circumstances, where there is a compelling 
public interest in the disclosure, where the victim consents 
to the release, where the information is a matter of public 
record and where the disclosure does not constitute an 
unwarranted invasion of privacy. 

There are a host of rules set out in the legislation which 
an institution must respect and invoke in determining 
whether or not a particular disclosure or category of dis- 
closures represents an unwarranted invasion of privacy, 
and the decision to disclose in every case must be made by 
the head of the institution as defined in the legislation or 
the delegate of the head of that institution. Should there be 
a dispute over a refusal to disclose, a person requesting the 
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information, as you are aware, may appeal a refusal to the 
Information and Privacy Commissioner in accordance 
with the appeal provisions of the legislation. 

I am sure that members would agree that whenever you 
have a new piece of legislation, there is sometimes a pe- 
riod of acclimatization with that legislation, a period of 
time in which people have to get used to dealing with the 
legislation, a period of time when a comfort level is 
gained. I think our experience with freedom of information 
and privacy at a provincial level very clearly was such. 

I remind the committee again that on a provincial level, 
as far as policing services were concerned, the OPP had a 
successful experience with the legislation, had no serious 
difficulty, and there was quite a comfort level in having a 
significant level of enhancement in terms of making the 
availability of the information available to the media and 
to interested parties. However, during that period of time 
there were occasions when for good cause, for good rea- 
son, a particular piece of information was withheld. I think 
we will leave it at that. 


1600 

I should say to the committee, I know you were joking 
when you were suggesting that we would be here until 8 
o'clock. I would not want any of you to have your supper 
burned before you got home and neither would I like mine. 
I do have another appointment but I hope that by staying 
until a quarter to five, we will be able to answer most of 
the questions. 


The Chair: Thank you, Minister. The normal rotation 
again this time would start with the official opposition. 


Mr McClelland: Minister, thank you for accommo- 
dating us this afternoon in being here. You indicated with 
respect to the Ontario Provincial Police and the implemen- 
tation in 1987 that a comfort level developed over a period 
of time. That was early on in your comments. Then you 
suggested, if I am correct, that there was not as much 
controversy or difficulty in terms of coming to grips with 
the implementation with the OPP as has been apparent 
with some of the municipal forces more recently, indeed in 
the past month, a few weeks particularly. 

I am wondering if there is any reason that you might be 
able to speculate on why it is that the implementation with 
respect to the OPP went more smoothly, notwithstanding 
the fact that the comfort level was developed over a period 
of time. There seem to have been a few hurdles, signifi- 
cantly more hurdles in terms of implementation at the mu- 
nicipal level with respect to regional police forces and 
Metro by way of particular example. 


Hon Mr Farnan: First of all, I want to commend the 
member for his personal contribution to the debate in 
terms of the freedom of information and privacy act. I 
think the member’s public comments are the type of com- 
ments that help to facilitate resolution of this particular 
issue and to build towards an implementation that would 
be satisfactory for all of us. 

Let’s put it this way: During the first week of January, 
there was some disagreement in interpretation of the legis- 
lation. I think that is a fair assessment, a fair statement to 
make. There were differences of opinion and certainly 


publicly expressed differences of opinion between differ- 
ent police forces as to how they would interpret the legisla- 
tion. But that was in the first week of the legislation. We 
cannot be really paranoid if during the first week of the 
legislation there are these differences of interpretation. 

However, I have to be frank with you and say that 
when I discover a difference of opinion in interpretation of 
a piece of legislation as it applies to policing services in 
the province of Ontario, I consider that a problem and I 
recognize it as a problem. I think publicly I agreed, yes, we 
have got a problem here and I made a commitment that I 
would attempt to facilitate a clarification that would hope- 
fully bring a more uniform interpretation to the legislation. 

Now, obviously I have to put this in the context that 
this is legislation drafted by the Management Board of 
Cabinet, that the guidelines that accompany the legislation 
are produced by the Management Board of Cabinet, but 
certainly it has effect on policing. My responsibility is to 
monitor its implementation within the policing area and if 
there are wrinkles, if there are discrepancies, to see if my 
office can facilitate working those out. 

We had some dialogue with the leadership in the polic- 
ing area. I and my officials met with some of the leader- 
ship within the policing area. We had an internal review of 
the guidelines to analyse what it was we could do, but the 
bottom line has to be that the legislation properly belongs 
to Management Board of Cabinet. So we went back to 
Management Board of Cabinet and we worked with that 
group to produce a summary of the guidelines. I think we 
can say that that summary is an attempt to present in a 
simpler form and in more layman’s language an overall 
view of the guidelines. 

I will be having my officials send these out. It is al- 
ready completed at this stage and it has gone back. I 
should tell you that we went back to all of the people that I 
mentioned earlier, Management Board of Cabinet, the pri- 
vacy commissioner’s office, the Ontario Association of 
Chiefs of Police, the Ministry of the Attorney General. We 
did what we felt we could do from my office in facilitating 
the process of getting a uniform interpretation and we have 
put together that communication. It is already completed 
and I anticipate it will be sent out to the chiefs of police if 
not this afternoon, tomorrow. 

Mr McClelland: You indicated at one point, at least 
you are quoted in the press and we will presume until we 
hear otherwise that it is reasonably accurate, that you felt 
that you could iron out the wrinkles by the end of the 
month. Then you subsequently said: “I want to meet with 
chiefs and try and work it out. Perhaps a six-month time 
frame is more appropriate.” You revised that position and 
said, “I’m going to submit a report to Management 
Board,” as you indicate that you have done. 

Hon Mr Farnan: No, okay, let me— 

Mr McClelland: Can you let me follow through with 
this? 

Hon Mr Farnan: Yes, sure. 


Mr McClelland: Thanks, Minister. I guess what I am 
driving at, regardless of the sequence there, regardless of 
the time frame and how you would seek to approach it, at 
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some point in time you are saying, if I understand you 
correctly, that as Solicitor General you are going to take 
some responsibility in terms of how police forces across 
the province are going to deal with the application of this 
piece of legislation. 

Bearing in mind that we have had that experience, we 
have had the lead-up time, over three years with the expe- 
rience of the OPP, we had three years to go to school on 
it—indeed you had approximately three months in of- 
fice—to lead into it, anticipating that there could be prob- 
lems, I am wondering in terms of time frame now of your 
going to Management Board with your guidelines, is there 
some point in time when you feel you can say that, not- 
withstanding the fact that the guidelines are in the purview 
of Management Board, “As Solicitor General, I have to 
accept responsibility for the interpretation and implemen- 
tation and deal with it in a fairly concrete, definitive man- 
ner So that there is consistency across the province”? 


Hon Mr Farnan: Absolutely, yes, that is our goal. 
But you have wrapped up quite a piece of information 
there. 


Mr McClelland: Unfortunately I would like to have 
done that about five questions ago. 


Hon Mr Farnan: Let me also say that in a rather 
clever way you perhaps suggested that there was some 
ambiguity in the messages I was sending out. I want to be 
very clear. How do press reports issues—I cannot be re- 
sponsible for that. From the very start as Solicitor General, 
I recognized that yes, there was a problem. I did on one 
occasion suggest to a reporter—let me put it exactly in the 
context. When approached by a reporter in the first 
week—the legislation now is three days old and I am 
asked, “We’ve got a real problem here”—my reaction was, 
“Look, the legislation is three days old. You know, that’s 
not a big deal at this stage.” 

If we still had the variety of interpretations six months 
from now, I would consider we had a real problem on our 
hands. Now if that is interpreted as you interpreted it, as 
changing my view, there is nothing I can do about that, but 
my position has been very consistent. If I recognize a 
problem in policing, I want that problem resolved as soon 
as possible, and when I said I would attempt to have an 
internal review within a month, I have attempted to keep to 
those time lines. 

We may have missed the end of January by a couple of 
days and I hope people will forgive us for that, but I think 
we have kept reasonably within the guidelines that I set out 
that we would respond within. In that month, let me tell 
you, legislation kicked in on 1 January, so let’s presume 
there are a few days in which you recognize there is a 
problem. So within the three-week period, we have had the 
internal review, we have had consultation with all these 
partners, we have come together with a package that we 
are sending out. Over a three-week period, as government 
works, I would suggest to the member, that is probably a 
pretty fast response. 
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Now what is the long-term goal? I want also to make it 
very clear to this committee that this is not a matter of one 
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ministry wanting to wash its hands of an issue. All we are 
simply saying to the committee is, the responsibility for 
this legislation properly rests with the Management Board 
of Cabinet. All of us in different ministries, whether it is in 
Education or whatever, or in municipal government or in 
policing have a responsibility as to how it impacts on our 
particular ministry. 

My office will continue to work with the policing ser- 
vices division of my ministry. It is not saying: “We are 
sending out a clarification today. Now our job is finished.” 
We are sending out this clarification hopefully and saying 
to our partners in policing, okay, we notice already, and 
you notice I am sure, that there have been adjustments in 
the positions that some police service boards and police 
leadership have taken since 1 January. There were areas 
where no information was forthcoming, and now the loca- 
tion is being given and the time and some of the circum- 
stances. Already we can see some accommodations being 
made. 

But I would say to you that we are going to continue to 
work with them. We will monitor the situation in policing. 
We will have an ongoing dialogue. My police services 
division will be working with the police services across the 
province and we will be reporting our experiences back to 
the Management Board of Cabinet. ; 

If anything, I would say to you that it is not even the 
Management Board of Cabinet alone that will hold a re- 
sponsibility for the legislation; it is the government. That is 
where, as we all know, responsibilities are given out. I 
have certain responsibilities, but it would be absolutely 
inappropriate for me to suggest that I am going to change 
the freedom of information act when it properly belongs to 
Management Board of Cabinet. 

I think what has to happen is that each ministry will see 
how it applies to its particular ministry, and as we get 
experienced, we will try to work within our ministry to 
resolve the problems. At the same time we will constantly 
feed in that information to Management Board of Cabinet 
which, through their umbrella group, can also have a 
hands-on feel for what is happening to the legislation 
across all the fields of government. 


Mr McClelland: Minister, time has almost gone. I 
learned at your feet how to put two questions into one, so I 
will break it up and you might be able to respond. 

You indicated that it is indeed a subjective interpreta- 
tion and in the final analysis the chiefs of police are going 
to make decisions across the province. It is difficult to 
work in a hypothetical and to answer what-ifs, but I am 
going to exercise that and I know you will respond. 


Hon Mr Farnan: [| think you will waste your time in 
that exercise. 


Mr McClelland: But let me put the question and you 
might respond accordingly, Minister. If the situation exists, 
I know that you are confident that it will be able to be 
resolved, but given the fact that there is a possibility that 
there would be, and I would even go so far as to say a 
probability that there will be, different applications of in- 
terpretations from place to place across the province, 
would you feel that it would be appropriate at some point 
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in time for an individual out of your office to accept the 
responsibility in terms of what kinds of information in 
setting directives, if you will, recommending amendments 
to the legislation that would put the responsibility where it 
perhaps ought to be, having consistency across the prov- 
ince with the senior police official of the province—that 
would be the individual who occupies your office? 

As an adjunct to that, how would you respond to the 
philosophical position that would be put to us from our 
friends in the press that perhaps things were working very 
well when they were given the responsibility and accepted 
it, quite frankly, very well in terms of their professional 
conduct in using their discretion and their sensitivity in 
being given a broad latitude rather than a narrow latitude, 
to be given significant amounts of information, effectively 
unrestricted, on the terms of security issues, but given all 
that information? And they had exercised discretion, I 
would say, extremely well over the number of years. 

It is really two-stage, but they mesh one with another. 
Would you think that at some point in time, if it comes to 
that, you would be prepared to say that the Solicitor Gen- 
eral, he or she, must ensure consistency across the prov- 
ince and therefore that the decision ought to repose in your 
office? 

Hon Mr Farnan: Well, I want to go back to the com- 
ments that the former Solicitor General, Mr Offer, made; 
to the comments that the minister responsible for the Man- 
agement Board, Murray Elston, made. In recognition of 
some of the difficulties that were out there initially, both of 
these former ministers of the previous government, said, 
“Hey, maybe this legislation can be interpreted a little bit 
more liberally.” 


Mr McClelland: Use that word very advisedly. 


Hon Mr Farnan: Of course, okay. And maybe gag 
orders are not appropriate, and maybe we need time. | 
think Mr Elston’s comments were, “You know, we need 
time with this legislation.” That is why, in my view, as this 
committee looks at the Freedom of Information and Pro- 
tection of Privacy Act, it makes good sense to look at what 
happened at the provincial level and make your determina- 
tions on that. It is very difficult, I would suggest to you, to 
make a determination as to what has happened within one 
month at the provincial level. Mr Elston claimed that, 
given time, there would be a more balanced and more 
uniform approach to legislation. 

I respect the media for the job they do. I think that 
indeed they have demonstrated a responsibility in the man- 
ner in which they have released information. But I think 
we would all agree that indeed there is a situation in which 
individuals feel that they have a right to the privacy of 
information and protection under the law in terms of the 
release of that information. 

As a government, I think we are conscious of the fact 
that it is legislation we inherited. I am not prepared at this 
stage to suggest whether it is perfect legislation or not. All 
I am saying is that I am working with the legislation, I am 
working with police services in order that we get a uni- 
form application of the legislation across the province, and 
I am keeping my colleagues at the ministry, at Manage- 





ment Board of Cabinet, informed and will continue to do 
so. We are simply one month into the legislation, and I am 
pleased that my ministry has taken what I believe is a 
fairly proactive situation. As soon as we recognized that 
there was a concern, we took responsibility, we had inter- 
nal review, we had dialogue among partners, including the 
associations of chiefs of police, we reported back to Man- 
agement Board of Cabinet—and we have a very tough 
chairman who has just signalled the time. I am finished. 
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Mr McClelland: I regret that our time limits form a 
constraint. 


Hon Mr Farnan: Likewise. 


The Chair: I allowed a few extra minutes there. If the 
members posing the questions and the minister could 
shorten their questions and shorten their answers, we may 
be able to get in more questions. 


Mrs Marland: Mr Solicitor General, what I hear you 
talking about is uniform interpretation, uniform applica- 
tion. You are going to monitor, it is going to be an ongoing 
dialogue, and it is a judgement call. These are some of the 
things you have said this afternoon. 


Hon Mr Farnan: If I could stop you there before 
you—you premised your questions on that summary. What 
I have tried to say, and maybe I did not say it, is that what I 
am attempting to achieve is a greater uniformity in the 
interpretation and application. There can never be unifor- 
mity, as the member will acknowledge, because we are 
dealing with the issue on a case-by-case basis. There are 
probably no two circumstances which are exactly the 
same. 


Mrs Marland: I understand that. 
Hon Mr Farnan: Okay. 


Mrs Marland: And I think I understood, if you would 
let me finish, what you are saying. You see, what you are 
not saying, as I hear it, is that you are prepared to bring 
forward even any guidelines. Am I correct? 


Hon Mr Farnan: Guidelines have already been 
brought forward, as you are aware. The guidelines that 
accompany the act were brought forward, and what I have 
said was that I reviewed the guidelines, had a consultation 
with all of the partners who are responsible for the guide- 
lines— 


Mrs Marland: You are talking about the guidelines 
that are part of, inherent in the bill. 


Hon Mr Farnan: Yes. 


Mrs Marland: Yes, well, what I am talking about are 
the guidelines that are obviously needed that have now 
been addressed by the people who have to enact the legis- 
lation. 

My concern, from what you have said so far this after- 
noon, and maybe it will change, is that you are saying it is 
a judgement call. Now, a judgement call by anyone in any 
circumstance is based on his own window of reference. So 
your judgement call as chief of X force might be quite 
different from my judgement call as chief of my force. I 
really feel, in this day and age, the question is, who is 
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going to be willing to step forward over that edge if he 
does not know how deep the water is? And who is going to 
know the answer to that until somebody challenges in the 
courts exactly what the interpretation is? 

I want to add to that the fact that, as you know, as of 
yesterday we now have three Court of Appeal judges who 
unanimously have supported three Supreme Court judges’ 
decision of last August to allow a female citizen in Toronto 
to sue the police force for the fact that she was not pro- 
tected. Now, I think it is significant. I just want to read this 
to you and ask you what you think about it, because I think 
this is critical in your responsibility of dealing with this 
problem not six months from now, but now. 

In this particular incident: “The rape victim’s law- 
yer”—and I am quoting from the Toronto Star—‘“argued 
that her client was used as bait to try to catch Paul Douglas 
Callow, a criminal known as the ‘balcony rapist.’ Callow 
was sentenced three years ago to 20 years in prison for 
knifepoint sex attacks on five Toronto women from 1985 
to 1986.” 

Now, this is the significant part that I would like you to 
comment on: 

“The victim’s name was on a police list of women 
living in the area of Church and Wellesley streets who 
were in particular danger of attack, Cornish has said. Yet 
Jane Doe was not warned about the rapist. 

“Police were aware of the danger she was in and 
failed to warn her and failed to protect her,’ Cornish said. 
‘There was a duty to protect her and to prevent the 
crime.’” 

I wonder what your reaction is to that, because here we 
have now six judges who agree on the right of this individ- 
ual to sue the police. We have a situation—I assume, and I 
cannot speak for the police, I can only read some of the 
comments that they have made in here—that is not some- 
thing that can be challenged under the charter. This is what 
the police lawyer is saying, and my question to you is, if 
the privacy of the individual is being protected and the risk 
is still there—because in this case the privacy and the 
details of what was going on in that community were 
being shielded, the community was being shielded from 
this information by the police, and I assume we can only 
guess some of the reasons the police made that decision. I 
am not going to say on the record some of the reasons I 
think they have made that decision, but where do you see 
in your role with this legislation, if you are going to allow 
police forces to make their own interpretations? First of 
all, do you think that decision is right in that particular 
case and how would you then interpret their judgement? 

Hon Mr Farnan: The variety of questions that you 
have asked—first of all, you suggest that each person sets 
his own parameters. That is not true. There are guidelines 
in terms of what those parameters are, and very clearly 
there are obligations in terms of the release of information 
in certain circumstances. Those decisions have to be made 
and, as I said, on a case-by-case situation, and you have to 
factor in all of the information. 

Basically you said yourself you do not know what all 
the circumstances were in which the decision was made. I 
would be very reluctant to say to the member that I would 





hate to criticize a judgement call if I made the same state- 
ment as you and said, “I don’t know all the reasons why a 
decision was made, but I know it was wrong,” and I would 
say to you that in terms of this legislation, based on all the 
information available, that is what the decision has to be 
made on. If you add or take away from the information 
available at the time, you could in fact change the interpre- 
tation. 


Mrs Marland: Okay. Let’s move away from that 
case; let’s just say “in general.” In your position of Solici- 
tor General as it pertains to this legislation, would you not 
have a basic guideline that would suggest, where the pub- 
lic is at risk, that the public should be informed of that 
risk? 

Hon Mr Farnan: Again, we have to go back to the 
legislation. We are not dealing with something nebulous. 
We are dealing with a piece of legislation that was pro- 
duced by the previous government that basically has a set 
of guidelines attached to that legislation that has worked 
well at a provincial level for three years, that had an initial, 
tentative introduction during the month of January at the 
municipal level as it applies to policing, and I would say 
that perhaps it is somewhat premature. I am not going to 
say that the legislation is perfect, but all I can say to you is 
that at a provincial level the legislation has worked, and 
worked well. 


Mrs Marland: Mike— 


Hon Mr Farnan: If I may finish, I would suggest to 
you that one month into the legislation is not the time to 
make a sound evaluation of the legislation. I think I have 
said to you that I will monitor it very closely. Within one 
week of the legislation being in place, I said of the policing 
services across the province, “I will do a stocktaking. I will 
do an internal review. I will go back and I will consult with 
all of the players who produced the legislation. I will at- 
tempt to have a clarifying statement within a month.” That 
clarifying statement will be in the public domain either this 
afternoon or tomorrow. 

I think that is a responsible approach to my duties as 
the Solicitor General, and it will not end with the issuing 
of that piece of information. It will be ongoing. I can give 
you my commitment that I will be working with police 
services, police leadership across the province, and we will 
continually monitor. I promise to take the concerns that are 
registered by policing services personnel very seriously. 
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Mrs Marland: What about the concerns of the pub- 
lic? 

Hon Mr Farnan: Absolutely, but I am here as Solici- 
tor General. The overall legislation has effects on policing, 
on the public, on victims. It comes across in many, many 
ministries. There is an umbrella at the head of which is 
Management Board of Cabinet. In so far as I have a re- 
sponsibility within the policing area, I will take on that 
responsibility. But the whole legislation, I would point out 
to the member, is the responsibility of the government. I 
want to see how it works. I want to give it a reasonable 
amount of time so I can make a mature judgement and not 
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a hasty judgement. I believe that one month after the legis- 
lation was introduced would be an immature judgement. 

The Chair: I would like to remind the minister to 
keep his answers reasonably brief so we can get some 
more questions. 


Hon Mr Farnan: Margaret has an effect on me some- 
how. 


Mrs Marland: Mike, you are the top cop in this prov- 
ince, and you cannot hide behind the statement that this 
legislation was legislation of a former government. It is the 
legislation of the government of the day. 


Hon Mr Farnan: Absolutely. 


Mrs Marland: Okay. And you are talking about a 
clarifying statement that is coming out. You are talking 
about listening to police forces. There is not anyone in the 
Legislature who has more respect for the police forces in 
this province than do I. I have made statements in this 
House about that. This is not a criticism of the police 
forces. This is a criticism of the fact that we have a case— 
admittedly, it is four years ago—where five women were 
sexually attacked, raped, within a one-year period. 

I am simply asking, in the public interest, if that were 
the case today, would you sit back and monitor, with an 
ongoing dialogue, and all these words you are using this 
afternoon, when it is blatantly clear that if the guidelines 
that came with the legislation were so good there would 
not be all this diversity of interpretation that is going on 
currently? 

Also, in this specific case we are using as an example 
because it happens to be in the press today—but God 
knows, unfortunately these cases are not a biannual event; 
we have cases like this all the time where the public is at 
risk—I am simply saying that in this particular case we 
now know that information affecting public safety was 
withheld. That much we know, and that is the reason the 
police are now going to be sued. 

What I am asking you is: Are you going to sit back and 
monitor something that is as blatantly simple as—giving 
an example of where the public is at risk, if there is a child 
molester in a community, do you not think that community 
is allowed to know that? They do not have to know the 
details of the victims at all, but I think parents in this 
province today should be able to know, through the release 
of information from police forces, if there is a sex offender 
attacking children, if there is a rapist attacking women, if 
there is a series of violent crimes being perpetrated on the 
public in certain communities, surely a basic guideline 
would be that that kind of information is released to the 
public. 


Hon Mr Farnan: And that kind of information would 
indeed be released to the public. If, for example, you have 
rape taking place in a particular community— 


Mrs Marland: But we did not have it under the old 
legislation. 


Hon Mr Farnan: I am saying to you that under the 


present legislation, the actual crime can be reported, the 
general neighbourhood can be reported, and indeed the 


community can be protected with the release of that kind 
of information. 


Mrs Marland: If that particular police force— 
Hon Mr Farnan: Excuse me, let me finish. 
Mrs Marland: —chooses to. 

The Chair: Through the Chair, please. 


Hon Mr Farnan: Mr Chairman, I would appreciate if 
the member would give me the same courtesy I gave her. 

The reality of the matter is that it is possible. Not only 
is it possible, it would be a reality that using this present 
legislation, the community would get that information, but 
they may not get the names of the actual victims. They 
might, under some circumstances, but certainly within that 
neighbourhood, within that community, there would be 
awareness of that particular type of crime having been 
committed. 

The other point I would like to make before I conclude 
is that I do have a little problem with anybody in the 
Legislature who presumes to suggest that they love police 
services more than anybody else. I think we all respect the 
police and we all respect the job they do and we all want to 
make their job as valuable as it can be, and that is why we 
are all going to work with them to ensure that they have 
the resources in which to do it. 

The Chair: Time for one quick question. 

Mrs Marland: Well, I have had 16 minutes and the 
former speaker had 20. 

My comments about policing in this province were my 
own comments to preface what might otherwise be inter- 
preted as a criticism of the police forces. I am simply 
asking you, as the top cop in this province, why you would 
not issue realistic parameters for all the chiefs of police so 
that every one of their personnel is not going to be at risk 
of being sued because this legislation has to be interpreted. 
That is the focus of the problem we are dealing with 
here— 

Hon Mr Farnan: In the act itself— 


Mrs Marland: Excuse me. If we are saying—I am 
only going by what you have told us this afternoon. You 
have told us it is a judgement call. Those were your words. 
I am simply saying, by whom? What protection does my 
chief of police have when he makes that judgement call 
and somebody questions it? On the other side of that, if the 
judgement call is not to release pertinent information in the 
interest of public safety in this province, are you as the top 
cop going to step forward and say it is compulsory that 
that information be released? I am not asking for victims 
in any of these circumstances. I want to make that clear, 
although I have already said that. 


Hon Mr Farnan: Talking about public safety, in the 
legislation itself, on obligation to disclose, in section 11 it 
reads: “Despite any other provision of the act, the head 
shall, as soon as practical, disclose any record to the public 
or persons affected if the head has reasonable and probable 
grounds to believe that it is in the public interest to do so.” 
And that “the record reveals a grave environmental health 
or safety hazard to the public.” 


Mrs Marland: And who interprets those grounds? 
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Hon Mr Farnan: That is in the act itself. 
Mrs Marland: Mike, who interprets the grounds? 


Hon Mr Farnan: That is not in the guidelines. That is 
not a loose case you are looking at. This is a case where 
you have described what is very clearly what you believe 
to be at risk. 


Mrs Marland: Well, one final question, then. 


Hon Mr Farnan: The act itself would respond to that 
and say that under those circumstances there is an obliga- 
tion to disclose. There is no judgement call in that particu- 
lar case. 


Mrs Marland: Mr Chairman, my final question to the 
Solicitor General is: If that is so, why has there been so 
much concern since that bill was published and pro- 
claimed? You are saying it is in the legislation, it is per- 
fectly clear, it is up to the chief to interpret it. If that is so, 
why has there been so much concern about this legislation, 
and why are you not willing to remedy it now rather than 
wait and monitor it? 


Hon Mr Farnan: In some cases there is an obligation 
to disclose, it is not a judgement call; it is very clearly 
enshrined in the legislation. But there are going to be some 
cases where there is going to be an element of interpreta- 
tion. I point out to the member that in those cases where 
you dealt a judgement call that has been made, there is 
resource to appeal that judgement call and to have another 
opportunity to access the information. But in some particu- 
lar— 


Mrs Marland: But you should protect your chiefs— 
Hon Mr Farnan: Excuse me. 
Mrs Marland: —by not leaving them out on the line. 


Hon Mr Farnan: In some particular circumstances, I 
remind the member, the legislation says very clearly that 
there is an obligation to disclose, and the public being at 
severe risk in a circumstance such as you describe obvi- 
ously meets that definition. 
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Mr Owens: Will the statement you are in the process 
of releasing this afternoon be a directive to police forces 
about how to apply the legislation? Can you give us a 
general idea? Perhaps it may clarify some of the confusion 
we have heard here today. 


Hon Mr Farnan: No, it will not be a directive. I think 
we have to state that. It is not a directive. The legislation 
requires those entrusted with the responsibility of making 
the decisions with regard to the Freedom of Information 
and Protection of Privacy Act to find a balance between 
the public’s right to know and the protection of the indi- 
vidual. 

Were we to issue a directive which said, “This is it,” 
we would be presuming that each case is exactly the same, 
and indeed, the reality of the matter is that there is a vari- 
ety of circumstances and there is a variety of consequences 
to release of information. 

I think we have to accept the fact that we will, as far as 
possible, work with police services across the province. 
We have had ongoing training courses, where those who 
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are involved in the process have had the opportunity to be 
involved in intensive training courses in the application of 
the act. Obviously, as we gain more experience there will 
be a sharing of these experiences, and hopefully we will 
find a greater uniformity of interpretation. That has to be 
my goal as Solicitor General. 

At the same time, working as part of the government 
and with the minister responsible for Management Board 
of Cabinet, we will want to monitor how this act is work- 
ing, not only in policing but at the municipal level and in 
other areas. As with other legislation, it has not been un- 
common that after 18 months or two years, a government 
will look at a piece of legislation and say: “There are some 
legitimate concerns here. There’s something we can 
change that can improve the system.” But I have not found 
too many governments which have said: “This act has 
been in place 30 days. We’d better change it now.” 

The reality of the matter is that we are working with 
the legislation, we are working proactively to make it 
work, to give the kind of support system to those who are 
responsible for the legislation to do the very important and 
vital task being asked of them. 

I have great confidence in the policing personnel of 
this province. I am very confident that the professionalism 
they bring to their job and the good judgement police offi- 
cers have—they do not shy away from a tough job. No- 
body said policing was an easy job, and it is not an easy 
job. This demands good judgement and it demands profes- 
sionalism, but I think we have the kind of police personnel 
who can address that challenge and I think the legislation 
may very well work. We know it has worked at the provin- 
cial level, and—I repeat—it is premature to presume, 30 
days into this legislation, that it is not going to work at the 
municipal level. 


Mr Owens: I guess that leads me to question why has 
there been such an outcry and such a monumental wall of 
feeling put up against this legislation municipally, when in 
fact the provincial legislation, to my understanding, passed 
with barely a whimper or a cry, but on a daily basis, start- 
ing 1 January, we were faced in the press with stories of 
problems and potential suits and things like that. | am 
wondering why this problem has arisen. 


Hon Mr Farnan: I would have to feel that there has 
been an initial sense that perhaps access to information, far 
from being enhanced, was in fact being reduced. We 
would be silly to deny the fact that if the initial approach 
taken by, I would say, a very small number of police forces 
was to say, “Okay, we’re not giving out any informa- 
tion”’—there were one or two that took that particular 
stance—obviously that creates a climate out there. I think 
the media would have just cause because without some 
access to information and indeed without reasonable ac- 
cess to information they cannot do their job and in many 
cases the public would not be receiving information that 
they have the right to have, as Margaret has pointed out. 
But that was an initial response. That was a response 
within the first couple of days. I think you would be hard 
pressed to find today a police force in Ontario that is say- 
ing there will be no information given out under this act. 
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I think the reason there was such a stress level in those 
early days was that there was the fear of this blanket inter- 
pretation, which as Solicitor General I find inappropriate 
and would not accept as a reasonable response to the legis- 
lation within policing. I am happy to say that policing 
services, policing leadership, as they grow more accus- 
tomed to the legislation are feeling more comfortable. I 
think we are getting a greater degree of uniformity. But I 
would also be reluctant to suggest that there is not a great 
deal more work to be done. We have to continue to share, 
continue to gain by our experiences and share those expe- 
riences across the province and continue to monitor the 
legislation. 

Mr Owens: I think that from time to time we have all 
wrestled with the same kinds of questions that the honour- 
able member has posed with respect to public safety and 
information. The Victims of Violence association made 
comments somewhere around the first or second week of 
the implementation of the legislation that by not releasing 
victims’ names, it becomes a faceless crime and there is no 
personal identification or level of empathy with the victim 
of that crime. I guess that with respect to any kind of 
instructions that you have passed on to Management Board 
on the release of victims’ names for other than crimes 
involving sexual assault or crimes involving children, I am 
wondering what type of philosophy you as the top cop 
have embraced with respect to that kind of release of infor- 
mation in your directions. 


Hon Mr Farnan: Let me say to you that I had a con- 
versation with John Bates of People to Reduce Impaired 
Driving Everywhere just the other day. John Bates is presi- 
dent of PRIDE, an extremely dedicated man involved with 
the victims of accidents, etc. For example, he felt that there 
should be some protection for victims. That was his posi- 
tion. He informed me that he approached the media in 
terms of his views, and that there was very little reflection 
of his views in terms of that there should be some protec- 
tion of victims. 
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I would suggest that here is a man whose entire life is 
dedicated to working with victims and he is saying to us 
that in some circumstances there is a right to privacy for 
victims. There is no doubt that there are occasions when 
for particular circumstances the decision might be made— 
with all of the information, all of the background, all of the 
factors—where a victim’s name may be released. But there 
will be circumstances under this legislation where the 
victim’s name will in fact not be released. 

I suppose only time will tell. We are in the early stages 
of the application of this legislation. I think we are making 
progress. I, as Solicitor General, am committed to working 
with policing services and the leadership in policing, and 
indeed the government with the opposition. I started off 
this meeting by saying how pleased I was with the kinds of 
positive, constructive comments that were made by the 
previous Solicitor General, Mr Offer, and by the previous 
Chairman of Management Board of Cabinet, Murray 
Elston. 





That is the kind of positive input, constructive input, 
coming from opposition members that can help to bring 
about a positive resolution and to make the legislation 
workable in so far as it can be workable. Attacking legisla- 
tion simply because you are attacking legislation, in my 
view, is not a constructive approach. If there are problems 
with the legislation that are going to emerge, I think this 
government is mature enough to say, yes, there is a prob- 
lem with this legislation. After a reasonable period of time, 
we can make a mature judgement on it and implement an 
amendment that may improve the legislation, but one 
month into the legislation, let’s be real, let’s give it a 
chance, let’s work with it to make it as workable as possi- 
ble. 


Mrs Marland: The bill is three years old. 


Mr Fletcher: On a point of order, Mr Chairman: 
There are questions going back and forth and I know that 
this side has the floor. 


Mrs Marland: No, it was just a comment that the 
legislation is three years old. 


The Chair: It was just a comment, Mr Fletcher. 


Mr Owens: With respect to the consultation that is 
ongoing now, you mentioned the chiefs of police. Who 
else or what other groups are you consulting with, as it 
tends to be that at two o’clock on a Saturday morning it is 
not necessarily the chief of police who is sitting at the desk 
when the Toronto Star calls for details of occurrences? Are 
you consulting with the average foot-patrol person? You 
are obviously talking to PRIDE, but Victims of Violence, 
rape crisis centres and things like that with respect to this 
legislation, for clarification of— 


Hon Mr Farnan: It is a very high priority in terms of 
the Ministry of the Solicitor General. Again, I have to 
commend the previous government. It set up a very good 
consultative process with all of the partners in policing, not 
only policing services themselves but communities that are 
being policed, including victims. 

I would like to say that it was my initiative that created 
this great consultative process that is in place, but I com- 
mend the previous government. They set up that kind of 
consultative process which is in place and which brings 
our ministry into partnership with all of these people. We 
are simply continuing the good work that the previous 
government did in this area, and we will continue to do 
that. 


Mr Owens: Which party did you say you were from? 

Just one last question: Do you have any idea of a time 
line in mind for guidelines or potential amendments, or are 
you just taking a wait-and-see-what-happens approach? 


Hon Mr Farnan: I would hardly say you could char- 
acterize Our approach by wait and see what happens. 
Within one week of the legislation being in place we were 
talking to policing services and policing leadership and 
saying, yes, we recognize there are some concerns. We had 
an internal review. We discussed with the umbrella group 
that was responsible for the guidelines. We have attempted 
to make a communication, which is going out today or 
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tomorrow. We want to work very diligently with our polic- 
ing services on an ongoing basis. 

It is not a matter of we are going to drop people out 
there into the whole domain of freedom of information and 
forget them. Training is a vitally important part of this 
process. We had training prior to the implementation of the 
act at a municipal level. We will continue to have ongoing 
training. I think what is even more significant is that part 
of that training will be a cross-fertilization across the expe- 
riences that policing services have right across the prov- 
ince. They will be sharing that with each other. 

There is nothing that works as well as working with the 
legislation, getting the experience, getting a comfort level 
and sharing that with your colleagues in other parts of the 
province. Maybe there is room for a little optimism. Let’s 
not be too down on ourselves. 


The Chair: Are there any further questions? Thank 
you, Minister, for appearing in front of the committee. As 
we move to the review of this legislation over the course 
of this year, we may have a number of questions to ask 
you again and may ask you to appear back in front of the 
committee. 


Mrs Marland: Could I just request that the committee 
members receive a copy of the release from the Solicitor 
General today, please? 


Hon Mr Farnan: I will have that sent over to you, 
definitely. 


The Chair: Just before we adjourn, I would like to 
remind members of the committee that we are meeting in 
closed session at 10:30 tomorrow morning with the 
Speaker and the Sergeant at Arms to discuss security. 


The committee adjourned at 1657. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Wednesday 6 February 1991 


The committee met at 1400 in room 151. 


FREEDOM OF INFORMATION 
AND PROTECTION OF PRIVACY ACT, 1987 
Resuming consideration of a comprehensive review of 
the Freedom of Information and Protection of Privacy 
Act, 1987. 


ENVIRONMENTAL ASSESSMENT BOARD 


The Chair: I would like to call the meeting to order. I 
see a quorum present. I would like to welcome to the 
hearings Gail Morrison, the executive co-ordinator of On- 
tario Hydro, demand and supply. Welcome. You are the 
only witness this afternoon so you have as long as you 
want to take to make your presentation. 


Ms Morrison: Thank you very much. I actually will 
not take very much of your time. I have a few brief words 
I would like to say, and I trust that you have all received 
the submission which I sent in ahead of time. 

The board has asked me to come before the committee 
today to talk to you about a very narrow point concerning 
the freedom of information and protection of privacy legis- 
lation. I do not intend to address the general questions, but 
this particular point is of some importance to the operation 
of a board such as the Environmental Assessment Board and 
it asked that I make representations to you on its behalf. 

The board, as you may be aware, is made up of a 
number of panels which hear different aspects of environ- 
mental assessments. The one that I am associated with is 
the one that is reviewing Ontario Hydro’s 25-year plan. 
This is one of the most complex and difficult assessments 
that the board has ever undertaken. I think it is fair to say 
that it is one of the most complex and difficult hearings 
that has been set up in the province in some time. 

We have, as you will note from my submission, some 
150 full-time parties, many of them represented by lawyers 
and many of them funded through the Intervenor Funding 
Project Act by Ontario Hydro so that they can make appro- 
priate submissions about the environmental assessment of 
Ontario Hydro’s proposed 25-year plan. The funding 
amounts to more than $20 million, so when you pay for 
that much lawyers’ time, you can imagine you get quite a 
lot of chat. 

We are just beginning our process now. In beginning 
that process, the panel members are quite aware of some of 
the limitations on their activities, and one of them which 
concerned them was possible difficulties under the Freedom 
of Information and Protection of Privacy Act. It is very 
much in the interests of a board such as the Environmental 
Assessment Board and a panel such as this one to be open 
and available to the public being heard before it. No one at 
the board would like a decision to be made which does not 
invite the widest participation of the public and which does 
not give it as open as possible access to the information 


upon which the decision is to be made. But in a situation 
such as the one in which I am involved with the Ontario 
Hydro demand-supply plan, there are a number of con- 
straints which the panel is operating under. They have a 
very, very difficult set of information to look at. It techni- 
cally touches a very wide range of subject matter. There 
are things from economic forecasting to the health effects 
of various technologies, the technology of energy production 
itself, the pricing, the responses of the public to pricing, 
demand management and environmental effects large and 
small. 

The panel is a three-member panel and it is a panel that 
is not a panel of experts in the usual sense. The chairman 
of the panel is a Supreme Court judge. Two other members 
of the panel have backgrounds in environmental and scien- 
tific areas, but they are not experts on power production or 
experts on the kinds of subject matter which will be the 
main part of the hearing. They are therefore trying very 
hard to provide themselves with sufficient information to 
make a reasoned and rational decision which would not be 
criticized by any of the parties to the hearing. In arriving at 
an informed decision they must somehow absorb this 
enormous technical information and share it with one 
another and utilize the staff which is provided to them: 
myself, counsel, computer experts and some technical ex- 
perts who will try to help them understand the information 
to form their decision. 

It is not at all the intention of their view about this 
particular section of the Freedom of Information and Pro- 
tection of Privacy Act that they wish to keep information 
from the public, but they do wish to be able to make a 
decision in an efficient and effective way. In a matter such 
as this, if a decision cannot be made in a reasonable time 
frame, the decision itself will be useless. Matters change 
so quickly in the field of energy pricing, in the technology, 
in the understanding of environmental effects, that if the 
panel cannot hear the information and make a decision ina 
reasonable time frame, the decision itself will be out- 
moded. 

The main concern they have is the possibility that their 
process might be affected by the ability of not only parties 
but members of the public, and anyone in fact, to ask 
under the Freedom of Information and Protection of Pri- 
vacy Act to see all of the kinds of informal notes and 
informal documentation which will form part of their every- 
day work in trying to assess the plan. They are not, I think, 
concerned that there is something secret upon which they 
are going to make their decision. Rather, they are con- 
cerned that they will have to, as a three-member panel, 
communicate a number of different ways with one another, 
through written communications, through draft decisions, 
and they will all, of course, be making notes as they hear 
the evidence. I think we can all understand that it would be 
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impossible in such a difficult technical area to make a 
decision without making very copious and careful notes as 
the various parties present their views. 
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If, as it appears from the Freedom of Information and 
Protection of Privacy Act as it has been interpreted to date, 
all of these documents are open to disclosure under the act, 
then it has a chilling effect on the decision-makers, and on 
their staff indeed, in attempting to reduce to writing any of 
the information that is short of a final decision in the matter. 

It is therefore the purpose of the small written presenta- 
tion which I forwarded to this committee to point out the 
difficulties that the panel sees with this particular type of 
disclosure and to ask the committee in its deliberations to 
consider changing the section in such a way that draft 
opinions, notes taken by tribunal members and other pre- 
decision deliberative types of communication would be 
exempt from disclosure under the act. 

Again, it is the board’s view that there are a number of 
mechanisms in the hearing process which provide infor- 
mation to ensure that the parties have a good knowledge of 
one another’s cases and a good knowledge of the reasons 
that the panel uses to eventually come to a decision. There 
are verbatim transcripts which are taken at all of the hearings 
which are made available by the board to all the parties. 
Those transcripts are made available both as hard copy and 
through a computer search facility to enable people to find 
any particular portion of the transcript which might interest 
them. Full reasons for a decision are given on motions and 
on any important decision that the panel makes. Those 
reasons for a decision are mailed out to the parties as soon 
as possible after the decision is made to ensure that every- 
one is fully informed about the decision-making process. 
All of these particular mechanisms for the sharing of infor- 
mation do, in the board’s view, provide parties with the 
protection of their right to know the information upon 
which a decision is based. 

In addition, the board’s processes are very analogous to 
those of a court. In fact, parties have very extensive legal 
rights to challenge the panel’s or the board’s decisions, and 
the processes in the hearing itself follow court processes 
very carefully so that the rights of the parties in the hearing 
process are protected. In the original aims of the freedom 
of information and protection of privacy legislation there 
was a concern that there might be decisions made by ad- 
ministrative tribunals which depended upon backroom in- 
formation. The legislation was never extended to court 
processes and it is the board’s view that its processes are, 
in the hearing of matters such as the environmental assess- 
ment of the Ontario Hydro plan, very like court processes 
and therefore subject to the same protections which exist 
in that process. They therefore feel, in the particular of the 
disclosure of notes, draft decisions and other communica- 
tions among the panel and of the panel with the staff, that a 
specific exemption should be made from the disclosure of 
this information. 

I think that summarizes the board’s view of the matter. 
As I say, it is not their intention to make a general submission 
but only to address this specific point. 
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The Chair: Thank you very much. Normal rotation 
today would begin with the third party. Since we have some 
time this afternoon, there is lots of time to ask questions. 


Mrs Marland: I must say that it is really encouraging 
to have you here this afternoon and listen to your frank- 
ness and your openness, because it is a very critical area 
that you are addressing. It is ironic in a way, because I 
have thought that if there was any board that I would like 
to be appointed to some time in the future after I retire 
from politics— 

Mr Owens: Wrong committee, Margaret. 


Mrs Marland: I may be quite elderly by then and I 
am not planning to retire for at least another 10 years, but 
the Environmental Assessment Board is—I know we have 
many, many important panels—in my estimation, one of 
the most important hearing panels that we have in the 
province today. 

Some of the aspects that you have brought to us about 
just how difficult and how challenging that very real respon- 
sibility is, to hear you describe the difficulty and be so 
honest about it—in fact, I often say to people who bring 
worlds of problems and challenges to us as members that I 
never pretend to be an expert on anything that I do not 
know anything about. In fact, I personally find it quite a 
learning experience to ask a whole lot of questions all the 
time and that is how you acquire the knowledge, step by 
step, to deal a little more effectively with problems in 
arenas that you really have no previous experience in. 

I can quite well see how terribly difficult it must be at 
times on a board like the Environmental Assessment Board 
where you have nothing but expert witnesses, consultants 
and, as you say, very effective counsel, and the counsel are 
calling their effective consultants as witnesses with a lot of 
technical and professional information. It is quite true that 
as you sit there as a panel member being very honest on 
behalf of the people of Ontario that you are not an expert 
in all of these different subject areas that are being brought 
before you as evidence. However, I think that is why we 
have confidence in the process. 

I wanted to say that up front because I am confident in 
the Environmental Assessment Board hearing process and 
I am confident because I think sometimes people who are 
not immersed in one aspect of information then perhaps 
can hear all aspects much more openly and clearly. If you 
are sitting there as a panel member with a technocrat on 
the engineering aspect of this particular report of Hydro’s 
and then you have someone who is perhaps a physician or 
someone in the medical field who is dealing with the 
health issues and perhaps an actuary who is dealing with 
the economic forecasts, I think as panel members you can 
sit there and listen to all of it very objectively because you 
are not claiming to come from any particular specific field 
yourselves. 

Now, when you describe how copious your notes have 
to be while you are listening and how important those 
notes are to you, I am fully sympathetic with that. Those 
kinds of notes, which are essentially notes to yourself— 
there is no way, as far as I am concerned, that they are part 
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of an official public record, which is really what you are 
trying to say to us, is it not? 
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Ms Morrison: I think so. One of the things to bear in 
mind is that in a number of other tribunals you would have 
a single member sitting, which is often not the case with 
the environmental assessment tribunals because of the 
wide range of expertise you need and because of the diffi- 
culty of the questions being addressed. If the person is 
sitting alone, he or she is not likely to be subject to the 
same necessity for disclosure because he will not necessar- 
ily have to write down and share information with anyone 
else to come to a final decision. With a three-member 
panel, as you can imagine, it is a case often of writing by 
committee. One member will say: “I think this is a good 
beginning. What do you think of it?” and the other member 
may say: “Well, I don’t share that particular wording. I 
would sooner it said it this way around.” I think there is a 
danger, if that kind of information is to be available under 
a disclosure statute, that either the members will be hesi- 
tant to share their information in writing or that there will 
be some misunderstanding that will be generated by people 
having that information, some misunderstanding about the 
thinking processes which were going on. I think that is the 
chief concern of the board in this matter. 


Mrs Marland: I am completely sympathetic to that, 
because being a responsible board member would mean 
that at the end of the hearing process, yes, you would have 
come to some conclusions yourself, and you will have 
your notes—to which you would refer, when you think of 
how many months some of those hearings go on. But 
being a responsible board member, though you have 
reached these conclusions, the most effective you can be to 
represent the overall interests of the people of the prov- 
ince, which is what you are doing, is that you are willing to 
listen to the other board members. Human beings being 
what we are, we can all pick up different things from the 
same hearing and the same people giving the same evi- 
dence; you might look at it and interpret it in a way I had 
not. The important thing is that we can both refer to our 
notes and talk about it. 

How on earth that could ever be construed as informa- 
tion that should be made available to the public when, at 
that point, they are still only my personal notes or your 
personal notes as a board member—are you saying you have 
had requests already? Is there precedent for your concern? 


Ms Morrison: There have been requests at other tri- 
bunals. We have not yet, at the panel I have been associ- 
ated with, had a request for this kind of information, partly 
because we have had only a few preliminary hearings at 
the moment so there is very little of that kind of informa- 
tion available. There has been some question about infor- 
mation from staff reports and the expert assistance the 
panel will have. The panel is intending to resolve those 
problems by making all reports it receives on any eviden- 
tiary matter a part of the record of the hearing, so those 
will all be set on the record and the parties can review 
those. 


To the extent that they are receiving expert opinion on 
anything, they feel obliged under the usual legal principles 
to make those available to the parties. The only parts of 
their deliberative process they are concerned about in dis- 
closure are the kinds of notes and questions they might ask 
staff, which are just for clarification and are not really part 
of the end product of the decision-making. For example, if 
you look at the documents that are available for the On- 
tario Hydro plan, they fill this table, and a number of them 
use technical terms which are not familiar to just anyone. I 
think panel members might say, “Could you please pro- 
vide me with a list of books or documents which would 
give definitions of the following terms?” They may not 
want the public to then take that document into the tribunal 
and say something like, “Here’s a person listening to this 
particular technical evidence who did not know at the be- 
ginning of this what the term ‘volt’ meant.” There is a kind 
of misunderstanding which could arise from the simplest 
question about what the intention of the question was or, 
indeed, about the expertise of the tribunal members. They 
do not pretend to be experts in this matter and they are 
educating themselves as fast as they can, but they need to 
have the freedom to educate themselves in an efficient 
way, if you like, and not one in which they would have to 
ask those questions in an open forum, so to speak. 


Mrs Marland: Some people would say the alternative 
is then that when you have an Environmental Assessment 
Board hearing on, for example, the Ontario Hydro de- 
mand/supply report, you must have a panel totally made up 
of electrical engineers and economists or whatever. If you 
are really representing the overall interests of the public, 
then it gets back to the point I made a few moments ago 
that I do not want the specialists in all of those particular 
areas on that panel because they will only look at it from 
that perspective. You will get an electrical engineer who 
may only look at it in terms of, “Well, we’ve got to supply 
electricity to the people in Ontario and this is the only way 
to do it.” Because it is the Environmental Assessment 
Board, I want my panel members to be looking at that 
from the overall impact on the environment; that is what 
the Environmental Assessment Board is about. 

So if there is a way, when we write our report, that we 
can address your concern in a generality dealing with 
boards and panel members and their own personal notes, 
and have some exclusions in what is defined as part of the 
public record, I understand very clearly what you have 
brought to the committee today and I am fully supportive 
and sympathetic to that request. 

Goodness knows what they would ever get from our 
desks in the House if they went around and required all our 
notes. We are panel members of a sort, the same as you 
are. There are some committee hearings where I take copi- 
ous notes. There are some sessions in the House where | 
am making notes to myself all the time. In a way, yes, they 
are part of the end, but they are mine. It is almost like 
Opening up your brain and putting it out on the table for 
everybody else to review, and that is just absurd. 


Mr Sterling: I heard your presentation and I have 
read your presentation as well. Part of the differentiation 
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between the courts and your board and the other 96 quasi- 
judicial boards we have in the province—I think part of 
the reasoning for the legislation excluding courts and not 
quasi-judicial bodies is that within the court structure there 
are rules of evidence, there are rules of disclosure which 
provide that litigants or people who are party to the pro- 
ceedings have rights to certain kinds of access to informa- 
tion. I think the framers of the Freedom of Information and 
Protection of Privacy Act had the idea that there is not the 
same kind of structure in the quasi-judicial process. You 
may want to comment on that. 

From the previous comments we have had, and it is my 
view, the freedom of information act has done more to 
shield information than it has to produce information. If 
you accept that premise, then you are here today to ask us 
to further shield more information from the public, as a 
general statement. It not only affects your board, but it 
affects—I believe there are 96 quasi-judicial boards in On- 
tario. Maybe you could enlighten us as to why your board 
would be different from the other 95. 
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The third thing I would be interested in—I think this is 
a fairly major consideration—I am not necessarily against 
what the submitter is asking the committee to do, recom- 
mending some kind of accommodation, but I do know that 
the Ontario Labour Relations Board, for instance, came 
forward to the Chairman of Management Board since the 
freedom of information act was created and asked the very 
same question. Therefore, quasi-judicial bodies are con- 
cerned about the attack of information which is in behind a 
decision these boards make. I would be interested in 
knowing whether particularly the Attorney General—not 
himself so much as his department—has some kind of 
comment on it. I think there are spinout issues we may or 
may not be considering. 

I was not the drafter of the existing legislation, but I 
was involved in a previous draft, as you may know. I think 
the problem the drafter of freedom of information legisla- 
tion always faces is that many of the same arguments that 
were presented here were presented by bureaucrats and 
were presented by the civil service about protection of 
information they had; in other words, if they were going to 
exchange information with each other, then there would be 
a reluctance to write anything down. The argument went 
on and on. The people who were involved with the ar- 
chives made the same kind of pitch. 

As I say, I am not necessarily against this, but I cer- 
tainly would like some of the issues I raise, principally that 
I do not think we could make the rule for one board and 
not make it for 95 others—I do not know how that spins 
out with regard to the other 95. 


The Chair: Is that a request, that we can get that 
information? 


Mr Sterling: I really think that if the committee is 
going to consider this seriously, then we probably should 
get the other side of the story, if there is one. I think it is a 
serious question that maybe you want to make a recom- 
mendation on. My tendency at this stage would be to con- 
sider that as a serious request and maybe grant either a part 


of it—but I am not certain how it affects all of those other 
quasi-judicial bodies that are not here today. And I would 
like to hear the story of the advocates on the other side as 
well. I guess I am giving that as bit of advice to the com- 
mittee. If it is going to proceed with taking this kind of 
issue to bay and make a recommendation to change the 
legislation, I do not know if there is another side to the 
story or not. 


The Chair: I will direct the clerk to see if we can 
obtain that information. 


Mr Sterling: 1 think the Attorney General might be 
interested in making some comment on it. Maybe you 
would like to talk about the other 95— 


Ms Morrison: The board has approached this from its 
own point of view, but there are other tribunals that would 
certainly have the same concerns. It is probably of greatest 
concern to those kinds of boards or tribunals that are dealing 
with very technical information or very long hearings. Ina 
day-long hearing, where you are really assessing the credi- 
bility of a witness, you are perhaps unlikely to have the 
same sets of notes and the same necessity to keep track of 
what is happening as you do in—the hearing we are pres- 
ently tackling looks like it may take us as long as 18 
months or two years. By the end of the first year, let alone 
the 18-month period, whatever has gone on in the very first 
day is difficult for you to recall unless you have careful 
notes. 

It is not the board’s view that it is the only board that 
should have this particular exemption, if you like. I think 
they understand the view that it should be a very narrow 
exemption. It is not intended to keep people from knowing 
the information upon which a decision is made. In fact, 
there is an exemption in the present legislation that does 
allow a head to refuse to disclose advice or recommenda- 
tions of a public servant. The public service concerns 
about being able to write their advice to other members of 
the public service was recognized in the legislation. I think 
it does meet a certain need in the public service. 

Here, with the tribunal members, there is not the same 
freedom. To the extent that we have been able to determine 
by looking at past decisions, under the present legislation 
the tendency has been not to give that kind of exemption to 
the notes of tribunal members and to the kinds of commu- 
nications between tribunal members or, indeed, between 
staff and tribunal members. So there does appear to be a 
need to give an analogous kind of exemption to members 
of a tribunal. 

You mentioned that the quasi-judicial process is differ- 
ent from the court process. Indeed it is. I think we try very 
hard in the Environmental Assessment Board to make the 
process a little more approachable for the public; that is, 
we try not to make it overly legalistic. We try to make sure 
that people who cannot afford representation feel comfort- 
able in front of the panel and feel as if it is not too legal a 
process for them to be involved in. 

At the same time, all of the panoply of legal rights 
which are available to people in a court process are also to 
a large extent available to people before quasi-judicial tri- 
bunals through the administrative law process. The process 


6 FEBRUARY 1991 


of judicial review will often review a tribunal’s decision on 
the basis that it has not appropriately provided disclosure 
or that it has not followed rules of evidence which are the 
tested rules of evidence of the legal process. To the extent 
that that review by the judicial process is available on 
procedural grounds—in fact, those are really the limited 
grounds upon which the courts can review the decisions of 
tribunals such as this—the parties’ rights to procedural 
protections are very much protected through that process. 
Their right to disclosure of other parties’ documents, their 
right to be able to call evidence, their right to control of the 
process is to some extent supervised by the judicial review 
procedures. 

It is true, I think, to say that boards are quite different 
from courts in some ways—in good ways, we hope, ways 
in which they make it easier for the public to take part in 
an important public process. But in ways in which the 
rights of the public are protected to legal procedures, | 
think there are many likenesses between the quasi-judicial 
process and the court process. 


Mr Sterling: The basic difference, though, between a 
court hearing and a quasi-judicial hearing is that your deci- 
sions are based not only on the written law but they are 
also based on policy, which the government of the day has 
indicated in various and different ways. Part of the concern 
of the Williams Commission on Freedom of Information 
and Individual Privacy was that the people who were in 
front of the board would not understand what the policy 
might or might not be. Was it in a letter that a minister 
wrote from himself to some mayor, or was it a policy 
statement he said in the Legislature some time? Was it part 
of a speech he made someplace? Was it any other kind of 
statement? 

That had always been the concern, I guess, of the Wil- 
liams commission, separating what your board and those 
other 95 boards do from the court system. The court sys- 
tem goes on the basis of law; therefore, the people who are 
in front of it know the game they are playing. Often, in 
front of the Ontario Municipal Board or your board, the 
litigants would say, “We don’t understand what the rules 
are.” That is why I think there might have been a decision 
to give greater access to your records than to those of the 
court. 
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Ms Morrison: Certainly. To clarify, the board is not 
arguing that documents upon which it bases its decision 
should not be fully disclosed either through the process or 
be open to a freedom of information request. I think the 
very narrow area of information that is of concern to the 
board is that area of communication such as the books that 
the panel member uses, actually making notes during the 
hearing. 

I think it is the board’s view that the exemption could 
be worded very narrowly if necessary, to ensure that it 
does not take into account policy documents or the kinds 
of things which were the concern of Williams—and the 
rightful concern, I think—that there was some kind of secret 
information upon which discretionary decisions were 
being made. 
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It in no one’s interest who is a pane] member to make a 
decision which does not satisfy the participants to the ex- 
tent that they feel they understand the basis for the deci- 
sion. Tribunal members have no interest in making a 
decision which would be attacked by participants on the 
basis that it was based on information they had not been 
apprised of. They go to great length in these processes to 
set up paper systems, computer systems, libraries and so 
on to make sure that background documents and policy 
position papers are all available to the public at all times. 
Certainly it is not the intent of this submission to suggest 
that those matters should not be open to public disclosure. 


Mr Sterling: Perhaps you could give us some kind of 
written submission as to what kind of an exemption you 
are seeking. That might help the committee if it should 
want to make that change. 


Ms Morrison: Okay. 


Mr Fletcher: I just have one question and one com- 
ment. These notes that are written down, is there anything 
that may be written that really should not go to the public, 
that is going to endanger the public, or are these just their 
copious notes? 


Ms Morrison: | think that is a difficult question. As | 
think was pointed out, if you were making notes in the 
House, you might be very busy listening to what was said. 
I know when I make notes, for example, I use kind of a 
shorthand. I might miss out words which afterwards I can 
say: “Oh, I really meant ‘not’ something; I just missed out the 
word. I know what I thought but I did not write it down that 
way.” I think they could be easily open to misinterpretation. 

The other kind of information that I think it is probably 
difficult to imagine would assist the parties, and might 
really in fact be dangerous if disclosed, is the drafts of 
decisions where you have three people who are putting 
down their impressions and trying to marry them into a 
final decision of a three-member panel. It is not that there 
is going to be wrong information there. There are two 
things that happen. When you are writing a decision, you 


often do not realize until you try writing it out that you are 


not logically connecting all of the steps, and therefore it is 
when you write your draft that you sometimes change your 
mind about what the end result even of the decision would 
be, or at least you might change your mind about the steps 
that you take in explaining it. 

A draft decision might not look at all like a final deci- 
sion and parties who have disclosure of that draft decision 
may have some reason to think that there was some, I 
suppose, insidious influence or something which changed 
the decision from its first form to its second form, when in 
fact all it was, say, was a discussion among tribunal mem- 
bers or a kind of thinking-out process which happens when 
you write a draft decision. 

I think it is things like that where no one is trying to 
particularly hide any dangerous information so much as one 
is a bit more sensitive about making notes about something if 
one knows they are going to be passed along to one’s neigh- 
bour for review. Even one’s spelling has to be a little bit more 
careful if it is going to be for public consumption. 
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I think the main thrust of the board’s view is that nothing 
is going to be served by disclosing those. If somehow the 
disclosure of those would give people information which 
would make the decision fairer, then obviously it should be 
disclosed. The information that makes people understand 
the basis for a decision, the information that makes people 
be able to respond to the other party’s point of view in an 
effective way ought to be disclosed. I think there is no 
doubt about that. 

But whether the notes a panel member makes while 
listening to those particular points of view would contribute 
to the party’s ability to argue his or her position and obtain 
a fair decision I think is a question of utility. If there is no 
utility to them, and they also may have a chilling effect on 
deliberations, then I think a narrow exemption which en- 
couraged people to be thorough in their note-taking would 
be an effective part of good decision-making. 

Mr Fletcher: Poor spelling and sloppy writing are not 
really an excuse to not make them public though. You did 
not really answer what I was asking. Maybe you did, be- 
cause maybe the answer is no, releasing that information 
will not endanger the public in any way, shape or form. 

Ms Morrison: I guess “endangering the public” is a 
difficult term, but I think what I see as a danger, or what 
the board perhaps is most concerned about, is that the 
integrity of the decision-making process may be brought 
somehow into question by the disclosure of the prelimi- 
nary thinking of the panel members or the preliminary 
jottings as they were hearing the evidence. 

As I said, it is quite possible when you are jotting 
something down to put it in a way which would not be the 
ultimate way in which you would characterize the infor- 
mation. You might, for example, write down some point 
and put a short note after it which says “no.” That “no” 
may be some kind of thing which jogs your memory as to 
the way you were evaluating that information. But read by 
a third party, it might be misinterpreted entirely and bring 
into question the kind of diligence of the board member or 
indeed the kind of logic that was brought to bear on the 
information that is being noted. I think it is possible that it 
is Open to misinterpretation and therefore dangerous to the 
integrity of the decision-making process. 


Mr Fletcher: The information that would be written 
down would only be made public if someone requested it. 


Ms Morrison: That is right. It is not on the public 
record. 


Mr Fletcher: Right. So if someone requested it, then 
it would probably be someone who knew what he was 
looking for. I cannot understand why it is so secretive a 
process. 


Mr Sterling: It might be someone appealing a decision. 


Ms Morrison: It might be someone appealing the de- 
cision. I think it is a matter of whether its utility to the 
parties in obtaining a fair hearing outweighs its value as an 
aide-mémoire, if you like, to the people making the deci- 
sion. It is difficult for us to see at this point in the pro- 
cess—with the Hydro plan, for example—how the whole 
matter can proceed if people are nervous about making 
quite detailed and careful notes about the evidence that 


they hear on the basis that these could be somehow dis- 
closed to the parties and used as the basis of perhaps an 
appeal or even publicity. 

Of the many parties who are involved in this particular 
hearing, many of them are, I think it is fair to say, profes- 
sional publicists to the extent that their causes are public 
causes and it is necessary for them to make public their 
views on a wide range of issues in order to raise money 
from the public to put forward their viewpoints. It is possible 
that information such as this could be misinterpreted and 
used in a way which would, I think, bring the decision- 
making process into unnecessary disrepute. 


Mr Fletcher: I do not share that opinion. 
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Mr Mills: I just want to thank you for being here this 
afternoon. I am really sort of just filling in here for another 
person, but nevertheless I have a great interest in what you 
are talking about. I can understand your perception of the 
problems with notes. I share Margaret’s view; if anybody 
looked at my notes that I wrote when I am sitting in the 
House, I dread to think of what the outcome would be. 

I would just like to take up on this particular part that 
you have on page 3. It says, “A decision-maker, faced with 
the possibility of having to disclose anything s/he notes 
during the hearing, may choose to note nothing.” I can 
understand that. I spent the better part of my adult life as a 
policeman, and I can tell you from my experience in courts 
that the notes taken at crime scenes have caused so much 
embarrassment over the years to so many people in law 
enforcement that they have almost come to the point of 
being somewhat paranoid in sanitizing what they say, be- 
cause of the fear that at a hearing or a trial the judge or the 
lawyer may demand to see those notes. 

People then tend to really be careful of what they say 
because of that confrontation process. I would think that if 
that process is extended to the hearings on Ontario Hydro, 
that takes away from the intent of what a hearing is sup- 
posed to be. I would like to support you in that those notes 
should not be subject to disclosure, because you are going 
to have such a narrow choice of words and notes that it 
would take away entirely from the process when you come 
to discuss and make some final decisions. 

Personally I think that would not be in keeping with 
what the board is really trying to do. So I have a lot of 
empathy for what you are trying to say and a lot of sup- 
port, because we do not want hearings, in my opinion, to 
become sanitized by fear of what you may have written 
that really was not meant to be interpreted the way you 
wrote it. Once again, thank you for being here. I really 
enjoyed listening to you. 

Ms S. Murdock: I just have a clarification. When you 
are asking for exemption of all personal note taking, is that 
including memoranda to—say you wrote a letter asking for 
specific information to either a member of your committee 
or to legal counsel for your committee or whatever. Would 
that include that? Is that what you are asking the exemption 
to include? 


Ms Morrison: No. the exemption, I think, could be 
quite narrowly framed so that it really prevented disclosure 
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of the personal notes of tribunal members. The kind of 
documentation you are talking to is mainly open to legal 
disclosure under the rules in any case. For example, when 
the tribunal asks its counsel for a legal opinion on some- 
thing, it must disclose to the parties that it has asked for a 
legal opinion. It must disclose the legal opinion to the 
parties if it is going to rely on that opinion for the basis of 
any of its decision-making. So there are a number of pro- 
tections already in place through the legal process to en- 
sure that those kinds of documents are public. 

Ms S. Murdock: Okay. I guess I did not word it cor- 
rectly, because I was not thinking so much of the legal 
counsel, although I know I said that, but I am thinking of 
just writing a letter or having your secretary write a note to 
a member of the panel asking for information. Are you 
including that or are you including just the kinds of notes I 
am taking today? 

Ms Morrison: The kinds of notes you are taking 
today are the main consideration, I think. There are other 
notes which would also cause some concern, and those 
would be notes as between panel members either during 
the sittings or: “Could we meet tomorrow to discuss that 
part of the evidence on such-and-such? I was not clear 
what was being said by X.” 

That is not a dangerous piece of information in the 
abstract, but a little later on when you are appealing a 
decision and the decision has been given by one member 
of the committee representing the rest and that member 
turns out to be the one who said, “I did not understand that 
person’s evidence,” then there might be some question 
later on whether you could bring that forward as part of 
your argument that this decision was not appropriately 
made. 

I guess it is very difficult to not seem paranoid in making 
this particular pitch and not seem to be trying to hide 
things from the public, which is not at all the board’s aim. 
It is, I think, the board’s view that it is only trying to 
ensure that the decision-making process works as well as 
possible and not trying to be too sensitive about its spelling, 
for example. 

Ms S. Murdock: Just one other comment, actually 
along the lines of Mr Sterling’s: One of my questions was, 
I got the impression from your opening remarks that you 
wanted this to apply specifically to the Hydro environmental 
assessment. But any legislation that would be made could 
not specifically deal with just that. They would have to 
deal with all environmental assessment review boards. 

Ms Morrison: It would certainly have to deal at least 
with the Environmental Assessment Board and probably 
you might— 

Ms S. Murdock: And other tribunals. 

Ms Morrison: Other tribunals as well. I think it 
would be fair to say that there are many tribunals with the 
same concerns. I did not intend to suggest that this was 
that specific but only that I was using that as a kind of 
vehicle for explaining how important the board felt this 
particular matter to be. 

Mr McClelland: Thank you for your presentation 
today. Let me say at the outset that I for one—and I am not 
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speaking for my party but just simply personally—really 
endorse the general principles of the Environmental Assess- 
ment Board as presented by you, Ms Morrison, and the 
suggestions that are contained in your submission. I agree, 
and I want to hasten to add that I agree with Mr Sterling’s 
comment and caveat that we need to solicit further infor- 
mation and really canvass the idea carefully and ferret out, 
if you will, the implications and, to use his terminology, 
the spinoffs that could come from an amendment such as 
you have proposed. 

I did not understand your submission to confine itself 
strictly to the Environmental Assessment Board, and in- 
deed the recommended amendment that was put forward 
earlier did not confine itself to that. It was general in princi- 
ple. I think that what you have done, though—and I am 
going to revisit your remarks as they were reproduced for 
us in Hansard—is give a number of specific examples that 
would be helpful in terms of framing the general wording 
and to express the principle that would, in my view, be 
appropriately applied in a suggested amendment. 

I also want to add for the record that it is my view, and 
again my personal view, that the relative complexity and 
the technical degree of difficulty of matters before a board 
or tribunal are not necessarily at issue, because ultimately 
at the end of the day—for example, Mr Sterling is both a 
lawyer and an engineer. I may require things that would 
require considerable assistance and he may not, depending 
on Our own particular expertise and background. 

As men and women fulfil their various roles on boards, 
I am not sure that the complexity is a relevant issue. I think 
it is a general principle of what you are talking about. 
Again, I am not suggesting that you have said that or are 
limited to that. I am not sure that is necessary in terms of 
the rationale for what you are saying. I think that might 
unduly complicate the criterion by which one would apply 
the principle. 

Second, whether the panel is composed of one or three 
individuals or—I am not aware of any quasi-judicial bodies 
that sit with more than three—but there are a number of 
bodies, of course, which are determined by a man and 
woman sitting individually, and I am not sure that is neces- 
sarily relevant to the general principle either. 
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I use the example that Ms Murdock raised. If I were to 
solicit an opinion, even privately, and reject the opinion, 
based on some case law or precedent or interpretation of a 
previous decision, my use of that case law, precedent or 
the evidence that was put before the panel, if I was sitting 
in that capacity, would be referred to doubtless either directly 
or by inference or by implication in the written decision 
that I ultimately presented. 

It seems to me that there is nothing nefarious or unto- 
ward or secretive about keeping those things to one’s self. 
I think it has been well discussed, and again I will not 
revisit it at this point in time. The reasons that you gave I 
think are entirely appropriate, how people operate and how 
we each arrive at decisions in different ways. I think ulti- 
mately that an individual sitting in a capacity and making a 
decision is responsible for that decision. 
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On the face of the decision, what is contained therein, 
in the logic, if you will, to use your word, that is set out in 
writing, the defensibility of the decision is sufficient, in my 
view, in terms of a person’s appeal and/or need to know, 
for the preservation of the right and/or rights of an individ- 
ual or a group of people. 

You very ably, in my view, canvassed the varieties of 
remedies that are available in law. Divisional Court has 
certainly been much more broad and, if I dare use the 
word, liberal in its interpretation of the tests of fairness, 
bias and so forth, that are being brought to bear in tribunals. 
All of that I simply put on the record for purposes of 
further discussion. I endorse the principle very favourably. 
I think you have given us tremendous assistance. 

I hasten to add again that I believe Mr Sterling’s com- 
ments are well taken. I would not want to embrace it with- 
out qualification and without careful scrutiny. But I do 
want to respond. I regret that he is not here, because I do 
not do this in a personal nature at all, but I take issue with 
the suggestion that there is something secretive or nefarious 
about ancillary documentation, draft decisions and the 
very able list of examples that you gave to us. 

We had an individual here, a gentleman, yesterday who 
has a considerably different philosophical approach than I 
do to these types of matters, although I think many of his 
points are well taken. If I can use the analogy, it seems to 
me that at the end of the day we spilled over, just by way 
of background, into such things as cabinet decisions. Ulti- 
mately people in government are charged with the respon- 
sibility of making a decision, and it is the decision for 
which they are held accountable. How they arrived at that 
decision, what advice was rejected, what advice was con- 
sidered, interpreted and perhaps modified in terms of con- 
sensus | think is ultimately irrelevant. 

I think the same dynamic, quite frankly, takes place 
and I think we can do harm by losing the sense of bal- 
ance—and you, Gordon, so ably drew on your experience. 
We forget that there is a sense of legislation that serves a 
purpose and that it can become counterproductive. The 
very utility of the legislation is defeated by making it over- 
burdensome in terms of the process. I do not think the 
process ought to be significantly impeded. The fundamental 
principle, in my view of the legislation, is to provide open- 
ness and accessibility with respect to issues of fairness and 
integrity. That is a fine line. 

I just say that again not necessarily to solicit a question 
or comment from you but for purposes of putting on the 
record my position, and I think perhaps that of my col- 
leagues, with respect to your submissions. We will cer- 
tainly be looking at this further and feel very positive 
about the suggestions that you brought to us today and 
thank you. 

Ms Morrison: I would like to thank the committee in 
general for taking the time to listen to the submissions that 
the board asked me to make. I think it is a very valuable 
part of the process to be able to put forward a view such as 
one that comes from the experience of members of a board 
such as this. I certainly agree that this is only one point of 
view and you as a committee of course will be canvassing 
its effects in a broader framework. 
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That is not a framework that I was particularly either 
able or asked to present, so that I completely understand 
that this narrow point of view would have to be looked at 
by the committee in a much broader perspective and of 
course would be modified by the wisdom of the members 
in trying to make the legislation as a whole make sense 
and work. But I do thank you for listening to our submis- 
sion today. 


The Chair: Thank you for appearing here today. 


Mr Sterling: One last question. All boards do not sit 
for weeks and weeks before they make a decision. Some 
boards sit for 15 or 20 minutes and make a decision. 
Sometimes those decisions are one sentence. Would you 
make the same requests in those kinds of situations? 


Ms Morrison: I think in those kinds of situations 
there may be not very many notes that are at issue. I could 
not really see that they would be any more valuable to a 
participant in a disclosure request than the ones of a panel 
that sat for many days. I suppose if it was a very short 
submission, there might be a very short set of notes that 
were open for request, but I could not offhand see why 
there would be an argument that they should be disclosed. 


Mr Sterling: Let’s say it was not so short a submis- 
sion, but it was a very short decision. In other words, it 
was a one-line decision after a day or two or three or 
whatever hearings. 


Ms Morrison: I see, sorry. 


Mr Sterling: The winner is not likely to be as inter- 
ested in it but the loser is interested in finding why his or 
her request was turned down. 


Ms Morrison: I would myself much prefer that rea- 
sons for decisions were thorough enough that both the 
winner and the loser would feel that they had been given 
an appropriate set of reasons. 


Mr Sterling: So would I. 


Ms Morrison: | guess there is the danger that if you 
make the notes available, then the obligation to give sound 
reasons for a decision might be affected by that. A decision- 
maker might say, “I am going to give a one-line decision 
because, if anyone wants to go behind my decision, I will 
have to produce my notes anyway, so I will not need to put 
all of it in a careful reasoned decision.” That is maybe a bit 
farfetched, but it does seem to me if you are going to give 
a strong value to well-written, well-reasoned decisions that 
(a) there should be no necessity for disclosure of the notes 
and (b) it is conceivable that it goes against the value you 
put on the written decision. 


Mr Sterling: In a court process, the court makes cer- 
tain documents public: the writ of claim, the statement of 
defence. Anybody can walk in and get those documents. I 
am not that familiar with and I have never practised in 
front of your board. Do you have the same obligation? 


Ms Morrison: Yes. 
Mr Sterling: Is that written in law? 


Ms Morrison: Yes, it is. It is part of both the regulations 
under the act and the Statutory Powers Procedure Act under 
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which the board operates. We have what is called the pub- 
lic record, which contains all of those kinds of documents. 
The Chair: Thank you for appearing here today. 
I would like to remind the committee members that we 
have a full day tomorrow with quite a number of 


M-55 


witnesses. If the committee members could remain behind 
for a few minutes, we have an item to discuss that has been 


brought up by a committee member, which we will do in 
closed session. 





The committee continued in camera at 1509. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Thursday 7 February 1991 


The committee met at 1038 in room 151. 


REVIEW OF FREEDOM OF INFORMATION 
AND PROTECTION OF PRIVACY ACT, 1987 
Resuming consideration of a comprehensive review of 
the Freedom of Information and Protection of Privacy 
Act, 1987. 


PARENTS EMPOWERING PARENTS 


The Vice-Chair: Order, please. Let’s get started with 
our business this morning. I would like to welcome the 
Parents Empowering Parents, if you would come forward, 
please. Introduce your people who are making the presen- 
tation, and we will get on with this. 


Mrs Ryan: Good morning. My name is Brenda Ryan 
and I am chairman of PEP Talk, Parents Empowering Par- 
ents. 


The Vice-Chair: Welcome. I understand that you are 
the only people who are making a presentation this morning, 
so there is some latitude here. I assume that we can take 
questions afterwards, so please proceed. 


Mrs Ryan: Thank you. You will have to bear with me 
if | make mistakes, because we have never had an opportu- 
nity to present at a committee like this before. We sincerely 
appreciate the opportunity. 


Mr Fletcher: Relax. 


The Vice-Chair: Take a deep breath and relax. We do 
not bite, we just holler. 


Mrs Ryan: You mean just like home? 


The Vice-Chair: Yes, just like at home when you 
have the kids running around. 

Mrs Ryan: Mrs Davies and I have been involved with 
a parent support group since the summer of 1989. If I may, 
I am just going to take a minute and briefly read through 
what I had written this morning as a presentation to the 
committee. The reason I wrote this is not because I wanted 
to know what I was saying, but because I know myself 
well enough that if I push the start button we could be here 
until tomorrow. 

Very briefly, in the spring of 1989 I decided to start up 
a parent support group. I was encouraged, and in conjunc- 
tion with a general practitioner in Scarborough, Dr Jackie 
Gardner-Nix, I attempted to find some parents who might 
be interested in finding—I will start this again. I had no 
difficulty in finding loving parents, and we actually held 
our meeting with a waiting list of participating families. 
Our first self-help of PEP Talk was held on the 27 July 
1989, and two days later my daughter died very tragically. 

It is because of my daughter, Colleen, and also the 
information that has been shared about the child welfare 
agencies by members of our parent support group that we 
are here today. Individually, we could have been here 


today to present over 50 cases as examples. But we have 
attempted to demonstrate our position with a very few 
typical examples. 

At this time, all child welfare agencies in the province 
of Ontario are governed under the Child and Family Ser- 
vices Act, 1984, and this particular act does not fall within 
the mandate of my understanding of the Ministry of Commu- 
nity and Social Services freedom of information legislation. 

Part VIII, sections 162 to 168, of the Child and Family 
Services Act regulates the confidentiality and access to 
records of individuals under the age of 16. Other signifi- 
cant sections of the act are clause 163(2)(a) and clause 
163(2)(b). Without a law degree, it is very difficult for me 
to really relate this, but I will try to give my understanding 
of this material as it has been interpreted. 

Basically, no individual person has the right to any 
information from the files which are written or prepared by 
any person in the employ of a child welfare agency. Further- 
more, any information which is shared by them at their 
choice will be screened, deleted, obliterated or refused at 
the discretion of the particular agency involved. 

At first glance, this could also appear reasonable and 
supportive and very necessary to protect children’s rights. 
But in reality, this particular piece of legislation has actu- 
ally been a participant in the emotional destruction and 
even death of a child, or a former child, who has been in 
their files. 

To substantiate this, there is an attachment to my pre- 
sentation. I do not know whether the members have been 
given the attachments yet. 

The Vice-Chair: I believe they are in the process of 
being printed and I understand they are coming. Is that 
right? They will be along for you. 

Mrs Ryan: Wonderful. First, there are the results of 
the jury findings probing the death of my oldest child. The 
report and the jury recommendations stated clearly that her 
death was “the result of fragmented and ineffective care, 
with tragic results therein.” 

You might ask, how does a child’s death relate to free- 
dom of information? Well, in September 1989, after her 
death and after numerous refusals, I was finally invited by 
the branch office of the Children’s Aid Society of Metro- 
politan Toronto to review the file that they had on my 
child. This file consisted of probably 100 pages over the 
years, of which it was determined I should see only four 
pages. It was explained to me that they decided I could not 
view the balance of the file. Additionally, I was not al- 
lowed to copy or remove any crumb of information that 
was presented to me. I will swear this information is true. 

The first page that I did see refers to the events of 24 
June 1979. Colleen had disclosed to a neighbour a long-term 
sexual abuse by her father. The society had then ripped 
away my child from me and investigated the allegations. 
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This poor child had been tortured over a four-year period 
between the ages of 7 and 11, and the first page that I read 
on the file claims that my child was the seducer in this 
scenario and not the victim—a seven-year-old little girl. It 
also stated clearly that this child was seen as promiscuous 
and seductive. They felt that she was actually the guilty 
one. At the same time, my former husband had his name 
placed on the child abuse registrar. There is a copy of this 
documentation as well. 

I later found out that on all of the occasions that I had 
been reaching out for the children’s aid society to help my 
child and I thought that the workers were documenting my 
concerns about Colleen, they were actually writing notes 
about what an incompetent parent I was. I had learned this 
later from a lawyer who was allowed during the inquest to 
read the files, but she was not allowed to bring any infor- 
mation into the inquiry. The reason that was given to me 
was, “Everyone knows that things are different now,” and 
they did not want to be in court for months. You will 
notice in some of the documents I have that there is a copy 
of the jury findings in the death of my daughter, and also a 
deleted format of a child abuse registrar. 

My daughter was a very sick and disturbed adolescent. 
It was a result of sexual abuse, and the agency knew this. 
They knew much more about this topic than I did. When 
Colleen was 13 years old, I helped my child through an 
abortion. After her death, according to the four pages that I 
was given privy to review, I learned to my utter horror and 
disbelief that Colleen had, under the care of the child wel- 
fare agency, gone through two additional abortions. This is 
a little girl. What kind of kid under the age of 16 is going 
to have three abortions? A well-adjusted, emotionally sta- 
ble child? Not a chance. A child that has had her life ripped 
away from her by abuse, and it did not stop on 24 June 
1979. It continued. 

The agency really did nothing. They knew about the 
psychological state of this child, and to my knowledge 
they did absolutely nothing to help her. My feeling is that 
the indicators and the signs of her mental illness were there 
within this child, and as a welfare agency that is responsible 
for this child and the lives of other children, it did nothing 
but lay blame and responsibility on her and me for her 
misfortune. 

My lovely daughter, and she was a beautiful girl, is 
gone. The only thing left of my daughter is a legacy of 
words, that legacy of words in a government document, to 
prove that she ever existed. 

I heard once that once words are written, they develop 
a life of their own, and the life that is representing my 
child on those files at the CAS is an absolute and utter lie. 
I do not know a polite word to refer to an untruth that is a 
lie. There is no accountability for social workers, with or 
without a social worker’s degree, to justify or defend their 
actions within the agency. At this time in our society, the 
child and family welfare agencies have absolute power and 
control. They are much stronger than any other profes- 
sional organization in this country. 

As the child’s parent, we do have the opportunity, by 
invitation, of submitting a letter to the child agency stating 
any disagreement that we may have with its reports or 
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findings, but there is no means of reacting in a civilized 
democratic process to seek clarification, justification, re- 
traction or elimination of some of the garbage that it has 
disguised in its files as facts. If such agencies fell within 
the mandate of freedom of information, they could be ac- 
countable to an independent tribunal of professionals and 
possibly laypeople from the community for their findings 
and actions, and in some ways even lack of action. 
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I have also attached a memo from the CAS explaining 
its complaints process. If you will read between the lines 
carefully, you will note that they have complete control 
and power. Each step of the process allows their staff to 
have independent negotiations and meetings before telling 
the complainant of their findings. If a person is not pleased 
after meeting with the director or the director’s delegate, 
then basically at that point you are up the creek. That was a 
ladylike way of saying it. 

Very few families with emotionally disturbed, high- 
risk children have the time, the energy or the bureaucratic 
savvy necessary to stand up to this organization. You have 
to remember that these people are also suffering through a 
dysfunctional family; there is a catch-all word. This point 
can be demonstrated with another family situation that I 
like to represent, again a copy of a CAS procedure with the 
names and significant information blocked out to protect the 
child and the family. 

This is a man who is a blue-collar worker, a hardworking 
man and a passive individual who has been the subject of 
many years of spousal abuse. The abuse has been in many 
forms, including emotional and physical, and in spite of a 
divorce several years ago, has continued. There are three 
children from this marriage. 

His ex has intentionally made it almost impossible for 
him to see his children. On one particular occasion, the 
youngest child spent a weekend with him covered in 
bruises. After carefully questioning the child, he and his 
friend realized that the body bruises from top to bottom 
were from the buckle end of a belt. He contacted the child 
welfare agency immediately for help, and it did nothing. 
He was frantic, so he called his family physician who then 
called the agency, and again it did nothing. Eventually the 
situation deteriorated further and his former spouse conve- 
niently left the home with the child prior to the arranged 
pickup time. This man now became frantic, because by 
this time he could not even see his child to make sure that 
she was okay. 

This man was left with no satisfaction around his con- 
cerns about his youngest child. There was no investigation 
done. They did nothing to assure him that his concerns 
were even accepted as having any merit. Then he began to 
feel as if the agency must be blaming him, although there 
was absolutely no reason whatsoever for this to happen. 
But again, these agencies do not have to justify or clarify 
their actions. So he was totally depressed and felt com- 
pletely helpless at rescuing his own child. 

The holiday season was coming. He had not seen his 
children. He had experienced significant physical health 
problems. Eventually everything piled up and he realized 
that he needed help. He reached out and he was placed in a 
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hospital by a caring physician for psychiatric treatment. He 
was emotionally exhausted. 

When he arrived home from the hospital, he was is- 
sued a subpoena to appear in court the following day. 
There was no time to find a lawyer and his emotional state 
was quite fragile. His subpoena could have been responsi- 
ble for having him either readmitted to the hospital or 
possibly—who knows?—do harm to himself. After all, 
everyone has a limit and this man had just received an 
incredible and unnecessary kick in the teeth by the docu- 
mentation you will see. 

The reason his appearance was required in court was to 
prove to the society that he was mentally competent and 
responsible enough to have the right to any visitation with 
his children. His former wife had discovered his hospital- 
ization and must have contacted a CAS with some kind of 
story; we do not know. Again, there is no clarification or 
justification. 

As an active member of our support group for a long 
time, this man had shown nothing but a compassionate and 
loving attitude towards his children and also other family 
situations. In spite of his own abuse, he still had no malice 
towards his former spouse. If any action should have been 
taken by the society, it should have been an award celebra- 
tion for a man on the art of fatherhood for not abandoning 
his children, rather than this unqualified, mentally unstable 
father that the agency seemed to indicate. 

At this point, you could feel that maybe these are un- 
usual cases, but I can assure you there is nothing unusual 
about these cases. We could have hundreds of them here. 

Here is yet another example. A mother of a pre-teen 
called the agency for help with her daughter. This girl had 
bizarre behaviour, where she had been staying out over- 
night, swearing at her mother, physically attacking young 
siblings and just being a hell-raiser. 

After assessing the situation, it was determined that 
this child should be placed in care temporarily by a child 
welfare agency, to give everybody a break and an opportu- 
nity, and they were going to help. During the physical 
examination prior to entering care, the physical examina- 
tion revealed that this child had been sexually abused. She 
had no conscious recollection of anything. Over the next 
two years this child went from bad to worse. If you know 
about the diagnostic measuring scale 3, used by psychia- 
trists, all of her symptoms were clear that it was post- 
trauma stress syndrome. It was blatant, but no one could 
do anything. She would be taken to the front door of a 
placement by children’s aid and she would walk out the 
back door. Sometimes, apparently, this kid did not stay any 
more than 10 minutes. By the age of 14, she had been 
involved in petty crimes and she had made the big step 
into some very serious legal trouble. In this child’s case, it 
was a blessing. 

Her mother adored the child and she would do any- 
thing she could to help. She had done everything the social 
workers told her to do, and she never gave up on this kid. 
After this last episode, the mom once again asked someone 
at the CAS to help this kid. The advice given by the 
agency is classic. They told the mother to pick up the 
pieces of her life and to forget the daughter. “She’s bad 








news,” they said, “and she’s not going to get any better. It’s 
not worth your time to get upset about her.” I do not know 
if anyone in this room has a 14-year-old child, but how 
would you like someone to say to you: “Forget her. Just 
wash your hands of her and walk away and pretend she 
doesn’t exist”? 

Thank goodness, with the support of the group, this 
mother was able to make choices. She became empowered 
by the other parents. She decided not to listen to this wor- 
thy advice of the children’s aid but to follow her own 
ideas. This young lady today is in the United States in an 
adolescent psychiatric treatment program and making fab- 
ulous progress. She will be returned to the family soon as a 
new person. This little lady inside the former rebellious 
victim of the syndrome will soon be able to present herself 
back to the community as an active participating member. 
This kid is not going to have problems, because she has 
the support she needs to deal with her former difficulties. 

The mother is glad she did not listen to the agencies. 
Where would her daughter be today if this mother had 
listened? Imagine. What on earth could the society have 
been writing about this child to be content with giving that 
report to the parents, this kid’s emotional death certificate? 

Once again, you tend to think that maybe these are 
unusual cases, but I strongly restate that these are not un- 
usual cases. They are everyday occurrences. 

There is another story that is a cute one: a young man 
who within a period of one week became a one-man 
wrecking crew. He physically attacked his sister, having 
her hospitalized. He then tried to strangle his mother, 
snuck out the bedroom window in the middle of the night 
and stole the family car. While he was on his joyride, he 
destroyed the car. When his parents arrived on the scene, 
he threatened to hang himself from a tree. 

After two independent psychiatric assessments, the ju- 
venile court judge ordered the agency to assist this child in 
getting treatment and to be placed temporarily away from 
the home, obviously for the welfare of all people, including 
the sibling. Well, it has been a year and this kid has deteri- 
orated. Of course, there is no psychiatric treatment. The 
society took it upon itself to place him in three different 
foster homes to date; no psychiatric facility, just foster 
homes. The homes are not equipped to handle psychiatric 
patients, and the foster parents may not even know that 
they have a very unstable, emotional little boy in their 
home. 

The police are accountable to an internal tribunal, other 
police departments and an independent civilian committee. 
Doctors are accountable and controlled by the College of 
Physicians and Surgeons of Ontario and the judicial system. 
Lawyers are governed by the bar association and the 
courts. All types of engineers are licensed and accountable 
to the professional engineering association and, of course, 
the judicial system. All journeymen—by journeymen I 
mean electricians, plumbers, driveway pavers—are con- 
trolled by their Metro licensing commission or equivalent, 
but child welfare agencies under the jurisdiction of the 
Child and Family Services Act are given absolute impunity. 
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Just look at the inadequacies in the system. A psychia- 
trist, for example, will spend 10 years in school learning 
his profession and years of internship, as do many other 
associations I have mentioned. Still, they have a financial 
liability to their client. A social worker could spend only 
two years in a community college and know nothing about 
law or the diagnosis of an adolescent in child psychiatry, 
yet have more power and control over the destiny and 
treatment of a young person than any other individual, 
with no fear of any kind of personal liability. 

Again, under the act, this person cannot be held ac- 
countable. Our association, PEP Talk, is not asking for 
families to have absolute access to a child’s record. | think 
we all know that there are children in our society that are 
being abused in one manner or another. If there is one 
child in our society being abused, that is one kid too many, 
and I would not want to sacrifice one child for any cause. 
So we do not want to suggest that families have this 
power, only that child welfare agencies to be accountable 
to an independent governing body, like all of the other 
agencies we have mentioned. It is ridiculous; it is bizarre. 


The Vice-Chair: Thank you very much for a clear 
presentation. With the consent of the committee, we will 
start our questioning with the official opposition, because 
we are a bit unclear in the Chair as to where we left off. Is 
that agreeable? 


Mr Morin: I would just like to make a statement. I 
am very moved by what you said. Anyone listening to 
what you have said who is not affected by that—it is not 
the first time I have heard of cases similar to that. I had the 
experience of working with the Ombudsman for 10 years. 
It is very difficult to pinpoint that type of incident unless 
you investigate it. I wish the committee would pay particu- 
lar attention to this complaint brought by this lady. We 
should do our utmost to try to find a solution and to pre- 
vent that type of thing. 


The Vice-Chair: Forgive me. I am new at this. Carry 
On just as you wish. 


Mr McClelland: I think Mr Morin has stated our posi- 
tion well. 


Mr Villeneuve: Thank you very much for a very 
moving presentation. As an elected person, I have been 
made aware of certain situations, mostly by distraught 
mothers who have problems with their children, much as 
you had problems. Children wind up in a hospital to re- 
ceive treatment, but the first thing they are told if they are 
over 16, is that indeed they are adults, they do not have to 
confide in their parents if they so desire. It is very alarming, 
because, in this case, I, as a non-professional person, could 
genuinely see the concern of the parents, yet the system 
was encouraging the child to distance herself/himself from 
the parents. Indeed, the lack of communication was part of 
the problem. 

I think the situation you have described in one of the 
scenarios here is very similar to what we probably have all 
experienced with parents who, in total frustration with the 
system, come to us. We try and get involved and we are 
told, “Well, we just can’t divulge any information.” It is a 
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chicken-and-egg situation. We are all so helpless, yet help 
is so desperately needed. Could you comment on the fact 
that institutions appear to be encouraging a kind of situation 
that, to me, should never exist? 

Mrs Ryan: You will have to excuse my delighted 
grin, because I am just busting a gut at the moment about a 
comment you made about 16-year-olds. Surprise, surprise. 
If a child is deemed to have a behaviour problem, as a 
parent you lose the right, when the child reaches the age of 
12, to do anything about it. The child has absolute power. 
Interestingly, as a parent, I am told in the field that the 
child has a right to refuse treatment and we cannot do 
anything. 

I have spoken numerous times with the committee at 
the children’s services branch at the Ministry of Commu- 
nity and Social Services and they have assured me that the 
legislation under the Child and Family Services Act does 
not say that a kid can refuse. It says they can object. Now 
that makes me feel so much better, right? So I have a 
distraught, emotionally disturbed, acting-out, 12-year-old 
psychotic child on my hand, but he or she has the right to 
object. Then the advocacy office and other child welfare 
agencies say: “Of course. We know this child became this 
way because of dysfunctional, incapable parents, and that 
child is being protected from them. It’s natural.” 

I would like to take a moment and show you some 
pieces of literature we have, which will verify and prove 
many of the things we have said. The review of legislation 
governing children’s mental health services states very 
clearly that it is much more difficult to have a child treated 
for mental health than it is an adult. I am sure everyone 
here has heard how difficult it is for an adult to be treated, 
but it is tougher for a kid. 

Also, there is a report called the Ontario Child Health 
Study, done in 1989 for the Ministry of Community and 
Social Services. If anyone here is familiar with this partic- 
ular study, it indicates that 18.3% of our children require 
some sort of mental health service, which means we are 
talking almost one in five. One in five children has a diag- 
nosable problem, but of course it is mother’s and father’s 
fault, because these kids are great, so these kids are given 
the power. 

I am not suggesting that kids do not have rights. I am a 
child advocate, but as a child advocate, children do not 
know how to communicate and sit in a room like I am 
doing right now and articulate what they feel. If a child is 
frustrated, ill, upset, they will only communicate in the 
manner they know, and that might be things like picking 
up furniture in a classroom and throwing it at the teacher; 
swearing at dad; staying out all night drinking; being sexu- 
ally promiscuous if you are an 11- or 12-year-old child— 
because that is the only way they know how to 
communicate. They do not use language as an adult does. 

For the legislation under the Child and Family Services 
Act to be written in such a way that we put a child in the 
position that they are expected to communicate on our 
level is bizarre. That is what we have done. There is very 
little provided under this act or any kind of program that 
will allow for a child to even communicate his problem in 
a way that is best for him, which may be music therapy, art 
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therapy, dance therapy. There are many ways for a child to 
communicate, but we do not give them that right. We say 
to them: “You come in here and you state your case, young 
man. You come in this room with your mother and father 
and we’ll sit down in front of you and you just tell us what 
the problem is.” 


Mr Villeneuve: We certainly have many dedicated 
people that work within ministries that you have touched 
through the children’s aid society. I realize there are times 
when it is difficult and there is no clear-cut solution. Under 
freedom of information, you have great objection, first, 
that you were not allowed to see information about your 
child and someone’s interpretation of the family back- 
ground. You saw four pages of maybe 100 of documenta- 
tion, and most of what you saw you certainly did not agree 
with. There is no mechanism. It is an even more frustrating 
scenario when you are able to see what you perceive to be 
false information and you cannot do a thing about it. 
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Mrs Ryan: That information was responsible partially 
for the decline of my daughter’s health, because they liter- 
ally, with the attitudes of the reports they had written—and 
not only my daughter, but some of these other children— 
prevent the access of professional support and treatment. 
By the time she became an adult she was a chronically 
disturbed person. 


Mr Villeneuve: And the fact that two abortions she 
apparently had, you were not aware of until such time as 
you saw some documentation. 


Mrs Ryan: That is correct. Three months after her 
death. 


Mr Villeneuve: Very difficult. Thank you for sharing 
your thoughts. This committee should look at—freedom of 
information is great, but it had better be accurate information. 


Mrs Ryan: We have to protect our children. I do not 
know what the solution is, and I am not really suggesting 
that the community at large be given access to children’s 
files, but I think there are enough organizations of know- 
ledgeable professionals who understand children that are 
not a child welfare agency, that should be able to review, 
maybe lawyers and police officials and doctors, maybe a 
layperson. But they have to have accountability. We could 
have a situation where we have five psychiatrists who will 
do a psychiatric assessment on a child, each doctor in abso- 
lute agreement that there are not just emotional problems but 
organic brain disease—you could compare organic brain dis- 
ease to diabetes, cancer, cystic fibrosis—but we are stripped 
of the right to save our own child’s life. 


Mr Villeneuve: The most recent incident that oc- 
curred from my constituency office disturbed me. The 
young lady in question did not receive psychiatric help but 
was told of all her rights and the things she could prevent 
her parents from having access to, yet that was the prob- 
lem. The interesting thing was that I could not do a thing 
about it, nor could the mother. 

Mrs Ryan: The child has the right under the Child 


and Family Services Act to legal representation to go all 
the way to the Supreme Court to fight for the right to 





refuse treatment. The family, on the other hand, has to pay 
out-of-pocket expenses and obtain their own lawyer for the 
right to prove to the courts that the psychiatrist or the 
professionals who have done psychiatric assessment are 
telling the truth and that they are willing to save their kid’s 
life. Having said that, if you win in a court of law, you win 
the right to prove that your child is ill. You still cannot 
treat the child. It is absolutely against the law. 


Mr Owens: It may be a little incongruous to tell you 
that I want to thank you for your disturbing and frank 
presentation. Over the last couple of weeks, I have sat on 
the standing committee on social development. We dealt 
with children’s mental health services within that commit- 
tee, and the authors of the reports, Dan Offord and Colin 
Maloney, appeared as witnesses. We will be tabling those 
reports in the Legislature when the session resumes, and I 
am hoping you will be pleased by the recommendations 
you will see with respect to children’s mental health ser- 
vices. There is a recognition that we are getting to these 
kids too late. It is a tragedy that these kids are dying before 
services are able to be effective. 

The second thing, if we can have all-party agreement, 
is that I would like to have us invite the children’s aid 
societies in to make a presentation on how they view free- 
dom of information. I am very disturbed by what has been 
stated here today and I think our colleague Mr. Villeneuve 
makes a very good point about it. It is fine to have infor- 
mation out and available, but the accuracy needs to be 
there and I think we need to hear from the CAS or other 
child welfare agencies on how they view this legislation 
and the types of changes they would like to see with respect 
to making it more open. 

It is clearly unacceptable that four out of 100 pages or 
so would be made available to you, and that within those 
documents the inaccuracies—I suppose it goes without 
saying that a person who is disturbed may not be 100% on 
in his facts, but if the child welfare agency is using the 
facts as its basis for its treatment of the parents, then I 
think it is a fine line as to who you believe. I wrestle with 
that on a daily basis as we go through these hearings, 
especially when we start dealing with issues revolving 
around children and children’s rights. 

The Chair: Is that a request to the committee? 

Mr Owens: Yes. 

The Chair: Is there agreement on that request? 

Mrs Marland: Definitely. 

The Chair: Okay; thank you. 

Mr Owens: | am intrigued by your suggestion about a 
panel, to have the agencies responsible to the panel. Would 
you see that as a method of vetting information to deem 
what would be appropriate for release? Could you explain 
to the committee how you would see that working? 

Mrs Ryan: Yes. I think somewhere along the line the 
community at large has to depend on the discretion of the 
professional community. If in fact an independent commit- 
tee could be established where it would review the facts 
and make a decision about what is or is not admissible or 
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releasable information in a particular case, that could be in 
the best interest of all parties. 

The child welfare agency would still be protected from 
information that should not be revealed. The child can be 
protected and have security and safety in being able to 
discuss whatever he needs to discuss without fear of reprisal. 
Also, it would give the families an opportunity, if there has 
been a misjudgement made—in particular I think about 
this father—it gives someone the opportunity of clarifying 
and rectifying that. We are talking about families and lives. 
It is not like a little mistake on a piece of paper. 


Mr Owens: Absolutely. Perhaps if we were to make 
recommendations of that type to the Legislature and to the 
minister—I am certainly leaning that way, because I think 
you have crystalized a very difficult problem. As a matter 
of fact, I had a meeting in my office last night with a 
family which is experiencing similar difficulties with re- 
spect to getting treatment for their son who has a mental 
illness, and he falls into this crack of rights versus reality. 
The child is abusing the family and tearing the house up 
and doing all these other things. 

Mrs Ryan: But is he enjoying it? 

Mr Owens: So these problems are coming to the fore- 
front more and more as we proceed. As I say, I am leaning 
towards making a recommendation with that in mind, and 
perhaps while the committee is reviewing case work, if 
that is the way it were to be set up, an advocate would be 
there for the child to ensure that his or her rights are being 
respected. You have brought up so many excellent issues. 
Protecting the child from reprisal from either parent is 
another issue that needs to be discussed. We could proba- 
bly spend the rest of the day discussing this and working 
around ways that we could make the system more effective 
for both parent and child. 

I will turn the floor over to my colleague. 
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Ms S. Murdock: I want to thank you as well. Just for 
clarification for me here, I see that there are two basic 
arguments you have. One is, of course, access to informa- 
tion and the reliability of that information, which comes 
under the purview of this committee, but then the second 
thing I see is that you want the people involved to be 
accountable to some agency. Now right off the top, and 
you can correct me if I am perceiving it differently, I do 
not see the Freedom of Information and Protection of Pri- 
vacy Act as being the piece of legislation that would allow 
for that accountability. I would see something like the 
Health Disciplines Act under the Ministry of Health, where 
they have provisions for case workers and social workers 
who are not allowed to make diagnoses and judgements 
without penalties being imposed. So I am wondering, am I 
seeing that correctly? Am I stating the case? 


Mrs Ryan: Yes, you are doing extremely well, and 
thank you for the education. Now I know who else to go 
to. Yes, you are absolutely right. My feeling, and the thing 
that we discussed as an organization, was if there was a 
freedom of information act committee, human nature 
being what it is, people would tend to be careful and a little 
more thorough before they documented anything. So that 





was number one. Number two, I guess my own self I did 
not realize where the mandate of one committee starts and 
another one stops. Health services? 


Ms S. Murdock: It is under the Ministry of Health 
and it is the Health Disciplines Act. 


Mrs Ryan: So possibly the Ministry of Community 
and Social Services could be involved. 


Ms S. Murdock: Yes, certainly, they would have ac- 
cess to that information. 


Mrs Ryan: Thank you for that. 


Mr Fletcher: You answered one of the questions 
already. Just let me say that I am glad you are here and 
making this presentation. Mr Owens did ask my question 
about what you saw as being necessary for some amend- 
ments to this or some idea, and you said that. 

You said that if there was more freedom of informa- 
tion, there would be better notes and better reports, and I 
think that is important. That goes for what we have been 
discussing here this week as far as making notes available 
is concerned. They would be better notes. There would be 
better reports and they would be probably a lot more honest 
than what they are. I thank you for bringing that point up. 


Mr Owens: I would like to make another request of 
the committee, that at some point within the review period 
of this legislation we also invite the Minister of Commu- 
nity and Social Services to appear. Her ministry deals with 
child welfare and indirectly the type of issues that we have 
raised here. Certainly freedom of information is an issue 
within the realm of her mandate. She is struggling with it 
at this point through area offices. I think it would be appro- 
priate to have the minister in, or a representative of her 
ministry, to discuss the type of impact this legislation is 
having, and the types of changes she would like to see 
made to the legislation. 


The Chair: Is there a consensus on that? Great. 


Mr McClelland: I appreciate, quite frankly, your pre- 
sentation, and without even beginning to understand a 
sense of what it must have taken for you to come and visit 
us today, and for that I am grateful. 

One of the things you touched on throughout the 
course of your presentation, it seems to me, was a real 
balance in the sense that you said with respect to agencies 
and the situation that you face, particularly the CAS, that 
you see there is a twofold problem. 

One case might be that from an implementation point 
of view they may be too obtrusive in acting in a situation 
that in your judgement and the judgement of parents 
would be overstepping their bounds. Yet on the other hand 
there are situations—you referred to one—where the fail- 
ure to act was the issue. It seems to me, and I will not 
presume to speak for them, but when we hear from them 
there will be an argument presented, I am sure, that says 
something to the effect that “We require the confidentiality 
in order that we can advocate and act in the best interests 
of the child.” 

How would you respond to that in general terms with 
respect to the need for somebody to act independently as a 
child advocate, your experience not only personally but as 
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an organization with respect to who and what is there now, 
to act as a child advocate and the need for that role to be 
severed apart from the agency providing the care? That is 
very general, but I would like to draw on your experience 
individually and your experience from those parents with 
whom you meet and work. 


Mrs Ryan: An independent advocate is absolutely re- 
quired in the province of Ontario for the benefit of all 
agencies dealing with children. I try not to get burdened 
with negativism or blame or hatred, when part of it, in my 
heart—I lost a child—is there. But I do know that people 
can only deal with a particular situation, regardless of what 
their training is, based on their own emotional baggage, so 
mistakes are made. 

When we are dealing with the most precious item in 
the world, which is the lives of children, we absolutely 
cannot compromise that. When I compare the fact that we 
will put security guards around a Plexiglas display of ex- 
pensive jewellery, and we will let children drop off the 
edge of the earth and never wonder what happened, it is 
just not realistic. We need an absolute, independent organi- 
zation which is not a government agency, which is not 
given any mandate except to clarify, rectify and improve 
children’s services. 

I believe that in November or December, after a 
lengthy inquest, I heard Mr Rae state in question period an 
indication that all vulnerable people in the province of 
Ontario should have independent advocates. It is one of 
the very few times I jumped out of my seat and spoke to 
the TV when I was watching the House. But it is true, and 
I keep reading the paper every day saying, “Has anybody 
been appointed yet?” Oh, by the way, I am up for the job. 

Mr H. O’Neil: Like the rest of the committee, I would 
like to thank you for coming this morning and sharing this 
particular terrible experience which you have had, but I 
guess I would like to approach it in another way. I do not 
want you to take offence at this either, because I think 
what you have experienced is a terrible thing. 

I come from an area where I believe we have a very 
good children’s aid society, which is the Belleville-Trenton 
area, the Hastings and the Prince Edward children’s aid, 
which I believe have a very good staff and a very good 
board and I think quite a fair amount of support from the 
municipalities. But even with that, with an excellent 
children’s aid society, we also are experiencing some of 
the problems you talk about, particularly in the children’s 
mental health area. 

Having been a member of the previous government, 
knowing what the pressure is on the government from all 
areas of health care, I know that we have dealt with it 
before and I know that over the last five years—even with 
the previous government—a lot of money has been put 
into this area, very huge sums; I know when we dealt with 
it, over four or five years. Again, I am not trying to be 
apologetic, because no matter how much money we have 
put into it, until we start to solve a lot of these problems, it 
will never be enough. 
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I was very pleased to hear the comments that were 
made about the social development committee handling 
this, because I think it is where we made a number of 
improvements over the last few years. Hopefully, the new 
government will also look at the area of children’s mental 
health as being an area that really is in need of additional 
money to provide additional staff, so that these cases like 
your own can be dealt with on an individual basis. 

Again, I want to reiterate that where you may have had 
a bad example—there are likely many examples right 
across the province in all of the children’s aid societies— 
many and most of these children’s aid societies, I believe, 
have some very dedicated, caring people. Maybe they have 
not had, as I mentioned, enough money support to hire the 
staff to give this individual attention, but there have been a 
lot of improvements made, and I think it is because of 
people like yourself coming forward today before this 
committee. You help to reiterate the importance of this 
particular area and how now the new government will be 
faced with these same demands. I think money has to be 
freed up to get the type of help that is needed. 


Mrs Ryan: I certainly appreciate your input that there 
are some particular areas where there are very high-quality 
child welfare agencies. You may find the community en- 
larging very quickly with a lot of people moving up there. 

Having said that, I have tried to be very careful not to 
specifically lay blame on the quality of personnel or a 
particular agency. It is the whole system around the legis- 
lation of the Child and Family Services Act. Why one 
particular area of this province has an extremely successful, 
high-functioning child welfare program, I don’t know, but 
if it is happening, I think probably some of the other mem- 
bers from other areas who know it is not that way in their 
territory could maybe find out. Maybe that region should 
be teaching. I am not trying to be facetious. A little bit of 
good is great, but it does not begin to be enough. 

I do not have little children any more. My commitment 
now is for the next 20 years, to make sure that my 
daughter’s suffering will benefit children. If one child in 
one area is being inappropriately treated by a program, it is 
too many. I am here for that one child today or tomorrow 
or next year or 10 years from now, because it does not 
matter what happened yesterday; it is today and tomorrow 
that Iam here to speak about. 


Mr H. O’Neil: I think the point you make is an excel- 
lent one, as I said. I think it behooves the new government, 
and us as opposition parties, to give the type of financial 
support that is required to really rid the province of some 
of those problems, the one that you have talked about and 
many others that we have. I thank you for appearing before 
the committee. 


Mr McClelland: | actually wanted to continue a little 
bit our previous discussion in part, but I might just add, 
further to Mr O’Neil’s comments that my sense is—I can- 
not say this with any empirical data that would give it any 
weight of authority, but just from the experience I have 
had, having worked within child programs professionally 
and in my law practice and so forth—that in most cases, 


M-64 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 








most of the time, agencies perform their job not only ade- 
quately but extremely well. 

I share your very heartfelt opinion that if there is just 
one situation—there are many more than one, but even 
that for one—the work you are doing and the role you are 
playing in helping us to begin to deal with that is very 
worth while. I do want to underscore what I think is an 
important statement made by Mr O’Neil that the people, 
and as you said, the personnel, are only operating within 
the framework they are given by us. We accept the respon- 
sibility for that and also accept the responsibility of trying 
to appropriately make changes to assist them to do their 
jobs as they need to do and want to do. 

Right now, freedom of information, the principle of the 
act, of course is that there be a presumption of availability 
of information. The general scheme is that there is pre- 
sumption of availability of information and then exemp- 
tions are granted. As you point out, the Child and Family 
Services Act is exempt in total. 

I am interested in your comments on two points. One is 
with respect to the fact that there is really a reversal of the 
principle in this case, that there is no onus to provide infor- 
mation, there is really no proof required. There is no onus 
on the agency to demonstrate why it ought not to disclose 
information. In fact, the shoe is on the other foot and you 
have to fight for every piece of information you are going 
to get as a parent. 

How would you, in your view, see a balance with that? 


Who would be the people or person who would determine — 


what information ought to be released to parents? Again, 
correct me if I am wrong, it seems to me from what you 
have said that you have accepted the proposition that there 
are times and places and certain given situations where it is 
not appropriate that the parent have information. I think 
you have indicated that, that you are willing to accept that. 


Mrs Ryan: But the world is not full of good people, 
unfortunately. 


Mr McClelland: Yes, exactly. Who would be the in- 
dividual and how would they make those determinations, 
under what terms and at what point in time? Ultimately, 
legislation is words, and decisions are made with respect 
to timing, ages and certain rules. When is a child no longer 
a child? A tough question, I know. It is such a subjective 
element, such a subjective matter with some children. So 
how do you wrestle with that very issue of saying, “When 
I am 19, I have the right to call my own shots.” In the act 
right now, as you have said, there is an effective giving of 
rights at the age of 12. Where do you find that line and that 
balance? And I am not asking you. I do not presume for 
one minute that you would even hold yourself up to having 
reposed the wisdom that would have the answer. I am just 
asking for your help on this from your broad range of 
experience. 


Mrs Ryan: I hope I remember all the questions you 
asked, because they became more exciting as you went 
along. I think Mr Owens and Ms Murdoch had discussed 
this particular issue about how or who would decide, and 
an independent committee—not the community and not 
the agency but a well-established, respected, appointed 





committee. That way everybody is protected and a child 
would not be risked. 


Mr McClelland: How would you respond to the as- 
sertion that that is the role of the board of directors of the 
local children’s aid society as it reviews the decisions of 
the directing staff? I am playing devil’s advocate for that, 
because that is an argument that is going to be put forward. 


Mrs Ryan: It is like putting the kid in the candy store. 


Mr McClelland: At some point in time the board that 
you are proposing is going to become part of the institu- 
tionalized system, in any event. It is the way our society 
works that a body is set up and it becomes part of the 
mainstay. 


Mrs Ryan: Maybe by then there will be some other 
mother here with a better idea behind me. 


Mr McClelland: No, I am just asking because we are 
going to hear that argument. 


Mrs Ryan: We can only work with what we have. We 
cannot plan any program to be here for eternity. That is 
why you guys have jobs. It is constantly improving quality 
of life and programs to the community. 


Mr McClelland: Again from your experience, are 
there situations and places where the role of the local 
board, the volunteer board charged with the responsibility 
for policy and the overseeing of societies, is fulfilling that 
role adequately at all? 


Mrs Ryan: Without appearing confrontational to- 
wards the agencies, I do not feel that independent boards 
of directors are beginning to even consider what is happening 
within those agencies, and I do not think that an independent 
board of directors should be lumbered with the responsi- 
bilities of reviewing independent situations. 

You asked me one other question that I think was very 
significant: When is a child not a child? Again, you see, 
there is no real answer. I have known 32-year-old children, 
58-year-old children and I have known 12-year-old 27- 
year-olds, depending on the individual. But I think the rule 
of thumb to say that a pre-teen is an adult capable of 
making absolute decisions—that is the key, absolute deci- 
sions—about his life, particularly when it is a mental 
health problem, is wrong. The analogy I will use about the 
mental health situation is that we would not dream of park- 
ing an ambulance two blocks away from an accident scene 
and telling a kid with two broken legs to walk to the ambu- 
lance. But we tell a child who has been diagnosed and 
assessed with severe emotional mental health problems to 
decide to take treatment. Now, I do not know if anyone has 
ever experienced this, but if anyone has ever met a psy- 
chotic, disturbed, organic brain-disordered child who came 
to an agency and said, “Please treat me,” I am going to 
take my hat off to this child. There should be a statue on 
the corner for him or her, because it does not happen. Part 
of the illness itself is presented in such a way that the child 
does not ask for help, does not realize what is happening. 
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Mrs Davies: And actively rejects it. And actively 
rejects help. 
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Mrs Marland: Mrs Ryan, I have read your brief since 
I have arrived and I am sorry I did not hear you present it 
in person, but it is very apparent that the impact you have 
had on the committee members here this morning is very 
real and I cannot help but think about the name of your 
organization, Parents Empowering Parents, because your 
presentation this morning is actually empowering other 
people. Probably most of us are parents, but not with the 
experience that you have. I have a couple of questions that 
I want to ask you. 

I must just say one thing, where you say that your lovely 
daughter is gone and the only thing left of her life is a legacy 
of words in a government document that she was here, you 
know, your daughter has left a legacy in a mother who is very 
capable and very effective. I have been in politics 17 years 
and IJ have heard a lot of deputations in that number of years 
on many, many subjects, and although I have experienced the 
loss of a child in totally different circumstances, I cannot say 
enough about how effective you are. You are a tremendously 
commendable individual. 

I am just wondering, through your work with PEP, if 
you could tell me where the role of the official guardian 
fits into all of this, or do you, through your experience and 
your research, find that the official guardian’s office is just 
another bureaucratic agency? 


Mrs Ryan: My experience in terms of the official 
guardian’s office has been moderately positive. They do 
their work well, but my understanding again is that they 
are only given what they are given by a child welfare 
agency. So, like the rest of us, they can only work with 
what they have got. I think my own personal exposure to 
the official guardian’s office is that, from what I under- 
stand, it has been doing a wonderful job in terms of 
addressing within its mandate and the information it has. 


Mrs Marland: But their mandate is limited to when it 
gets to requiring litigation, and that is the problem, I suppose. 


Mrs Ryan: That is right. I think that in terms of the 
official guardian’s office, one little personal ditty that I will 
add, I know of a particular case where a child was or- 
phaned and was left an inheritance, and the inheritance 
was, of course, being controlled by the official guardian’s 
office. The will of this child’s parent suggested that the 
estate be given to the child at X age. Under the mandate of 
the official guardian, it says that they can get it at Z age, 
which was younger than what the parent’s will had re- 
quested. I spoke to the official guardian’s office about this 
and I said: “I have a concern. My understanding is that the 
mother of this child would like her will to be honoured.” 
They said, “Well, we will never really run out the door and 
down the street and tell this kid that her money’s available 
at this time.” They realized that they were of two minds, 
that legally they had to give the child the inheritance on a 
certain date and time. 


Mrs Marland: Even in conflict with the mother’s 
will? 

Mrs Ryan: Even in conflict with the mother’s will. The 
mother had wanted the child to receive the inheritance at age 
25. My understanding of the official guardian is, once a child 
reaches the age of 18, he is entitled to his funding. 
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Mrs Marland: That is amazing, that there are statutes 
that supersede wills. I’m looking at Carman as a lawyer, 
because I did not know that. 


Mrs Ryan: That is the other thing; we do not find 
these things out until it is too late. Can you imagine what 
this mother would have done if she had been able to pop 
out of her grave? So we all agreed—wink, wink—that we 
would not tell. 


Mrs Marland: Yes, yes. When you talk about your 
vision of an independent committee or whatever other 
name we should give a commission to be that step-aside, 
perspective view, I am sure you are aware of the indepen- 
dent committees that were established to deal with early 
school leaving. They were very much community-based 
committees. I remember when they were set up in the 
early 1970s when I was on the school board in Peel, and 
we were very careful about the people we appointed to 
those committees. They were very representative of parents 
and other people within the community. And generally, 
thank goodness—and I do not say this as a slight to profes- 
sional people—they were very much grass-roots people 
who had that wonderful grass-roots— 


Mrs Ryan: Common sense? 
Mrs Marland: —common sense. Thank you. 
Mrs Ryan: It is a wonderful value. 


Mrs Marland: Yes, is it not, and a very refreshing 
perspective that they did not come to those early-school- 
leaving hearings with any biases that every child should 
stay in school no matter what, because that is the best thing 
for the child. They did hear the individual applications 
very sincerely, and I think that system was very successful. 
I am hearing very clearly what you are saying this morning 
about how something like that could be in everyone’s best 
interests. 

Mrs Ryan: Particularly the child’s. 

Mrs Marland: Yes. 

Mrs Ryan: That has to be the overriding factor. 
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Mrs Marland: It is very clear to me what it is that 
you have told us this morning. It is also reinforcing for me 
that I know in the last number of years here at Queen’s 
Park, which I have only served in opposition, that we have 
continued to ask the government to address the fact that 
we have 10,000 identified kids, children, who have very 
special needs because of severe mental health disorders. 
How horrific to think that this number exists, and I know, 
as I have asked from time to time for us to stop doing 
studies and stop referring it for another report, because we 
do not need any more words, we do not need any more 
printed reports and studies, because everything is identified. 
The needs are out there. 

I have heard some examples this morning from my 
colleagues about people they are dealing with in their 
ridings. I am certainly dealing with a number of those in 
my riding. If I ask anything of any government, it is that it 
sets priorities in terms of human needs and we stop adding 
new programs that we can do without. And we might have 
to build fewer highways and bridges and superstructures 
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and those hard services and look at the needs for our soft 
services in terms of human beings in this province. 

When I think of what you have brought to us and the 
power of what you have brought to us, as I said a few 
minutes ago, because it is based from a personal experi- 
ence, it is like everything that is illustrated to us as politi- 
cians. I always feel that no matter what it is that is brought 
to our offices, it is, “There but for the grace of God go any 
one of us,” and we should always remember that whether 
it is Queen’s Park or Ottawa, there is only so much money. 
The government is the people. If the government is doing 
its job, it is not a body over there and the people are here. 
The government is the people. It is our money. I think any 
government of any political stripe can stand on any public 
platform around this province and defend spending money 
in a system of priority dealing with human beings. And I 
think if, from hearing from people like yourselves and 
your group, we can persuade governments to recognize 
that in a not perfect world where money does not grow on 
a tree, we can decide that what is defensible is dealing with 
those priorities first and letting the others fall in behind 
and not trying to be everything to everybody. 


Mrs Ryan: If we do not do it now, I think that, having 
the superhighways, 50 years from now there will not be 
enough people to use them. Read the newspaper any day. 
We know how bad the situation is. I think you are abso- 
lutely right. The reports have been done. They have been 
done over and over. I have forgotten which article I read it 
in, but there was a report that stated the annual expenditure 
per child in the province of Ontario in mental health treat- 
ment was less than $3,000. What is the cost of keeping one 
prisoner in jail for one day? 


Mrs Marland: A good analogy. Thank you very 
much for being here today. 


The Vice-Chair: Mr Owens. 


Mr Owens: Thank you, Madam Chairman. I would 
also like to thank you for the latitude that you have al- 
lowed committee members today to express their concerns 
about this rather important subject. I would just like to 
push that patience a little bit closer to the envelope by 
saying that the constituents that I had in my office last 
night sat with me in tears talking about the priorities that 
this society has. While it is all fine and good for us to 
protect animals and plants and things like that, what are we 
doing for the kids? That is the reality: that we need to 
reorganize Our priorities. 

I would like to talk to you again about the type of 
agency you would like to see set up. How far would you 
see the agency or board going in releasing information? I 
know you placed some caveat in your presentation, that 
you would not want to see all information. Where would 
you draw the line in the types of information that would be 
released? 

Mrs Ryan: If a child has revealed to an agency infor- 
mation that upon release from the care of the agency 
would in some manner jeopardize the health, safety or 
welfare of that child, it should not be revealed. 


Mr Owens: In terms of restricting where the informa- 
tion would be passed to, a parent or advocate, where 
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would you see the restrictions being placed and how 
would you determine who was the fit parent, if that is an 
issue? 

Mrs Ryan: I do not see that it is being a fit parent. I 
guess I am biased—I am admitting it—because my feeling 
is that if you are a guilty parent and you have abused your 
child in any way, you know it, the agency knows it. Who 
are we kidding by keeping it hidden? The parent may not 
have the right to have access to the specific information, 
but in my opinion it is quite all right for a committee to 
say, “Mrs Jones, Mr Jones, Mrs Smith, this information 
cannot be revealed because it relates to particular informa- 
tion that your child has given us regarding abuse.” 

When you think about it, a person charged with murder 
has the right to remain innocent until proved guilty in a court 
of law, but a parent or another person could be slandered 
and there is no avenue for verification or rectification of 
whatever was written in that report. If in fact a person is 
slandered—and I imagine there will be occasions—we 
have courts in this country. We have a family court system 
now where it is all confidential. 


Mr Owens: This is the fine line I referred to, that I 
struggled with earlier. When you have got a child stating 
information with respect to one parent or another, at what 
point do we cross the line and say, “The child is wrong, the 
parent is right” or vice versa? 


Mrs Ryan: I think that has to be addressed through 
experts in child abuse, both from physical evidence and 
psychological evidence, through legal proceedings and ex- 
perts in those areas. I could not hazard to begin to suggest 
that I would know those, but I know that if there was a 
brainstorming committee of people in specified areas of 
expertise, jointly you could come up with a fabulous idea. 

I know it could be done and it is not that expensive. I 
am not making a presentation here that is asking for the 
development of some kind of grandiose scheme that is 
going to cost zillions of dollars. This is just utilizing what 
we already have in the province, which is committed, caring 
people, but give them an opportunity to save lives. 


Mr Owens: Sure. As I say, I tend to lean in your 
favour with respect to establishing the type of committee, 
board or agency that could review the situation. You talked 
in your presentation about some fairly horrendous treat- 
ment by staff people, and I would like to concur with my 
colleagues in opposition that for the most part agencies and 
persons working for agencies tend to give not only 100% but 
usually 110% under very stressful circumstances. 

Would you see again this mythical agency that we have 
established today having a power to discipline or censure, 
something like the College of Physicians and Surgeons of 
Ontario or the Law Society of Upper Canada? Would you 
see that as being a function of that committee or would 
you see it strictly as an agency to vet information? 

Mrs Ryan: I think it would have to be two commit- 
tees. We cannot be experts in two fields. If we expect an 
agency to be able to take the information and neutralize all 
the information for the best interests of all concerned, that 
would be a wonderful accomplishment in itself. But to 
expect that same committee to look at being responsible 
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for liability of professionals would be inappropriate. 
Maybe the College of Physicians and Surgeons of Ontario 
would like to take on the responsibility of social workers. 
That way we would not have to build another building. 


Mr Owens: I am going to try the patience of the Chair 
one more time. I would like to ask you a little bit more 
about your organization and how many members you have 
and the type of catchment area that you work within. 


Mrs Ryan: We have at present probably about 50 
families that are members. There is no money involved. 
There is no catchment area. We have our meetings once a 
week in a public school building, in a room that has been 
given to us for using, and it is held in a very discreet 
manner because we have to protect the children and fami- 
lies. We do not want to have a meeting where someone 
could walk in off the street and hear us discussing a horror 
story about our children. 

We meet once a week for an hour and a half for emo- 
tional support. It is getting out the stress and the tension of 
six and a half days of problems. It empowers the parents 
when they hear stories of other families and they may have 
failed for six and a half days at home. During that hour and 
a half they can contribute some successful parenting skill 
recommendation to another family and go home feeling 
better about their own personal self-esteem. 
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The other thing we have done is that we have said in 
our group, “We cannot sit here and complain.” We have 
the general practitioner take part, because we did not ever 
intend to become professional-bashers as a self-help 
group. We wanted to learn how to work best within and 
with the professional community in the best interests of the 
children and the family. By having a medical doctor there, 
that helps us with some information that we would require 
on different occasions. 

When the families became frustrated about the situa- 
tions—and like I said, these stories are nothing; we can go 
for hundreds of them—what we agreed is that, as a com- 
mittee, we would do just what we are doing today. Many 
of the families cannot publicly come out and expose them- 
selves because of the situation they are dealing with at 
home with their children. But, as a committee, we have 
had invited representatives to our meetings. They have at- 
tended and the families have felt very much empowered 
that they were able to contribute something constructive to 
the government. 


Mr Owens: Just one final statement, Madam Chair. 
As a person who at this point is not a parent, but as a 
human being, my heart certainly goes out to yourselves 
and to the parents and children that you are aiming to 
represent. I heard you mention Scarborough in your group, 
and I happen to be the member for Scarborough Centre. If 
there is anything that we can do for you, please do not 
hesitate to call us. 


The Vice-Chair: Thank you, Mr Owens. You did not 
try my patience as I am going to try yours in a minute. I 
wish to thank the presenters very much for coming. It 
certainly is a heartrending situation to sit here as a mother 
and grandmother and listen to it. But I do thank you very 





much. As Mr Owens has just indicated, if at any time we 
can be of any help, please call us back. I will excuse you at 
this time. Thank you very much. I ask the committee to 
please remain for a moment or two. I told you I would try 
your patience. 


Mrs Ryan: Thank you very much for the opportunity. 
We do truly appreciate it. Thanks. 


The Vice-Chair: Mr McClelland has asked for a few 
moments just on something regarding procedure. Go 
ahead please. 


Mr McClelland: It just seems to me on reflection on 
the comments that Mr Owens made with respect to the 
Minister of Community and Social Services, I have no 
objection to bringing her, but as I reflect on it, it is clearly 
an issue with respect to welfare legislation and the Child 
and Family Services Act. We really do not have any man- 
date or authority to do that. 

I think that what we have to do is turn our minds to the 
general principles of FOI legislation, and to the degree that 
it impacts Mrs Akande’s purview of responsibilities, I 
think that is something we can recommend to both the 
minister and to the standing committee on social develop- 
ment. As I have reflected on it, Mr Owens, it seems to me 
that we would be spinning off into something that would 
really take us away from our responsibility and our mandate. 

I simply leave that for your consideration in response 
to that, because my initial indication was to nod my head, 
“Yes, I think it’s great for the minister to come here.” As I 
think about it, I am not sure that would serve our purposes 
well, and more appropriately would be a recommendation, 
as I said, both to her and her staff and the standing com- 
mittee on social development to consider the application of 
FOI with respect to legislation under her purview. 

I simply say that for the record and our deliberations 
and for the clerk’s consideration before we bring Mrs 
Akande here without giving it a bit further thought. I am 
not suggesting we determine that right now. I would just 
like you to think on that prior to our next subcommittee 
meeting. 

Ms S. Murdock: Actually, it is a good point, and you 
are right. I think, though, it was either that the minister or 
the staff come in. But it probably would not be a bad idea 
to find out what criteria they use to determine when they 
refuse information to be released. That is the only thing I 
would like to find out. 

Mr McClelland: I do not want to get into this, 
Madam Chair. A brief response, because I am not sure we 
want to get into the argument and join in a debate right 
here. Whatever we set out with respect to freedom of in- 
formation legislation, it will still remain the responsibility 
of various ministers and ministries to seek those exemp- 
tions or to put it in that particular legislation. At the end of 
the day, this committee would have no bearing on that. I 
just leave that again as something to think about, that we 
could go through the exercise, determine whatever we 
want to determine and it is still going to have no impact. 

Mr Villeneuve: I think Mr McClelland is right. How- 
ever, we have identified a major problem, one that we as 
MPPs live with. Whether the honourable minister is here 
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or not, I believe it is our mandate to address that problem, 
and it has been clearly identified this morning. 

Mr McClelland: I just want to think about how we do 
it. 

Mr Owens: I think Mr McClelland makes some good 
points. What I would like to do is, as Mr McClelland 
suggests, think about it and perhaps draft a letter to the 
Chair as to my intent with respect to the invitation to the 
minister or her staff to come in. 

I am not sure whether my office is unique in terms of 
dealing with welfare offices and FBA offices, but we are 
having some difficulty in getting information from offices, 
and as we have agreed that we will allow some latitude 
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with respect to which level of legislation we are dealing 
with, I think in that sense it would be appropriate to have 
the minister come in. She is clearly dealing with child 
welfare issues that were enunciated here today. So we can 
kill two birds with one stone, as was mentioned the other 
day, if that is all right with Mr McClelland. That is clearly 
my intent. 
Mr McClelland: I understand that. 


The Vice-Chair: Anyone else? No. I declare this 
meeting adjourned until 2 o’clock this afternoon. 


The committee recessed at 1209. 
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AFTERNOON SITTING 


The committee resumed at 1408 in room 151. 


The Chair: I call the meeting to order. I see a quorum 
present. 


DAVID H. FLAHERTY 


The Chair: I would like to welcome Mr Flaherty, a 
professor of history and law at the University of Western 
Ontario. Thank you for coming today. You have about 15 
minutes to make your presentation, at which time there 
will be about another 15 minutes of questions to be asked 
by the members of the committee. 


Dr Flaherty: I appreciate the opportunity to briefly 
summarize the testimony that I submitted to you in writ- 
ing. 

Je veux aussi vous assurer que méme si je parle an- 
glais, je serais trés content d’avoir des commentaires et des 
questions sur n’importe quelles questions en francais pen- 
dant les discussions. 

Given my interest in privacy, data protection and free- 
dom of information, I am especially pleased to have an 
Opportunity to participate at the beginning of your hearings 
to review the operations of the Freedom of Information 
and Protection of Privacy Act. 

First, a caveat, since I] am an academic. I have not 
conducted empirical research on how the Ontario legisla- 
tion has been functioning of the sort that I have done at the 
federal level in Canada and in other countries. Thus I am 
unable to identify specific problems that I think your com- 
mittee should address, although I am quite prepared to 
answer any kinds of questions to the best of my ability that 
you wish to pose on the general mandate you have under 
both freedom of information and privacy. In fact, my gen- 
eral sense of the Ontario law is that it is very progressive 
in international comparative terms but that it will need 
some additional time to become even more effective. The 
concept of an open society in particular is both so impor- 
tant and so novel that it will require a new generation of 
public servants in Ontario trained in openness to create the 
appropriate climate for implementation. 

I would like to do several things in my testimony: first, 
set forth my view that we are living in surveillance societies; 
second, remind you that there is no meaningful data pro- 
tection for the private sector in Ontario, and third, explain 
why the European Community’s draft directive on data 
protection of July 1990 poses certain problems for the pri- 
vate sector in Ontario and Canada that are not receiving 
any attention. I conclude that a central issue facing your 
committee is what to do about data protection for the pro- 
vincially regulated private sector in Ontario. 

My fundamental argument, which is presented in my 
book called Protecting Privacy in Surveillance Societies— 
and I have given a copy to the Chair; any of you who are 
insomniacs might enjoy it—is that Ontario increasingly 
risks becoming a surveillance society, one in which data 
banks are watching us, not always for good purposes, so 
long as it does not mandate some type of data protection 
for the private sector. 


The private sector in North America is the exception in 
the western world in terms of lack of government regula- 
tion of its practices with respect to the collection and use 
of personal information. In the past, it has been possible to 
argue that English-speaking countries did not follow such 
European models of data protection, but developments in 
the United Kingdom in particular limit the salience of this 
argument. Although there is no need, in my view, for a 
European-style registration system for the private sector in 
Ontario, the British initiative in creating a data registrar 
under its Data Protection Act of 1984 increases the interna- 
tional pressure on Canada, Ontario and the United States 
to develop an oversight mechanism for ensuring more ef- 
fective controls on private sector surveillance. 

Current initiatives on data protection of the United 
Nations and the European Economic Community, which I 
discuss below, point in the same direction. I actually never 
discuss the United Nations initiative, but the European 
Community one is more relevant. 

I would like to take you back just briefly to what are 
called the Organization for Economic Co-operation and 
Development guidelines on the protection of personal infor- 
mation, which Canada committed itself to on 29 June 
1984. They are called the Guidelines on the Protection of 
Privacy and Transborder Flows of Personal Data. Canada 
accepted the obligation, among others, “to encourage private 
sector corporations to develop and implement voluntary 
privacy protection codes.” 

Although there now exists a joint federal-provincial 
task force on implementation of these OECD guidelines, it 
would be fair to say that concrete evidence of private sec- 
tor compliance through the adoption of privacy codes is 
remarkably absent. A few well-known exceptions, such as 
the recently released model privacy code of the Canadian 
Bankers’ Association, proves the rule. 

In a 1987 federal report called Open and Shut: Enhancing 
the Right to Know and the Right to Privacy, which I under- 
stand you have received copies of, the House of Commons 
standing committee on justice and the Solicitor General, 
after its review of the Access to Information Act and the 
Privacy Act—the same sort of thing you are doing, at the 
federal level, and I was involved as a consultant in that 
process—recommended that the federal Privacy Act 
should be extended to the federally regulated private sector 
but without adopting the licensing and registration 
schemes characteristic of a number of European countries. 
The model was the moderate type of private sector con- 
trols incorporated in the West German federal law on data 
protection in 1977. That is obviously now the German law. 
That law has also been just updated, but I really do not 
know what it did to strengthen data protection in the German 
private sector. 

An important additional reason for action in this matter 
was the release on 17 July 1990 of the European 
Community’s draft proposal for a directive by the Council 
of the European Communities concerning the protection of 
individuals in relation to the processing of personal data. 
This document—and I have given a copy of it to your 
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Chair—has raised the stakes dramatically for private sector 
data protection, and I think that is one of the reasons why 
this committee has to think about this issue. 

In essence, the EC initiative in its current version se- 
lects the best, and some would say the worst—ie, the most 
bureaucratic—aspects of extant data protection laws in the 
seven of 12 European Community member countries that 
have such legislation and then recommends that this colla- 
tion should apply to the entire European Community, in- 
cluding manual and automated data and the public and 
private sectors. The goal is to have an equivalent level of 
data protection in place for all the EC member country 
states by 1 January 1993. 

The EC directive is especially bureaucratic and strict 
with respect to the private sector. It recommends a registra- 
tion scheme for most personal information systems, notifi- 
cation to data subjects of the disclosure of data to third 
parties, an emphasis on informed consent for data collec- 
tion, a process to facilitate the removal of individual data 
from files used for marketing and direct mail advertising 
and various remedies and sanctions against data custodians 
for non-compliance. 

I realize that is a mouthful of information, but those 
basic rules are in the privacy act side of the Ontario legis- 
lation, except for the registration scheme, which I would 
be happy to explain to you, if you wish. 

The EC draft directive determines that personal data 
can only be transferred by an EC member country to a 
third country, such as Ontario or Canada, if that country 
ensures an adequate level of data protection. Otherwise, a 
specific data export can only take place on the basis of an 
agreed derogation—their term—if neither other EC mem- 
ber states nor the European Commission objects. 

What has essentially happened in Europe, where data 
protection is regarded—data protection, privacy protec- 
tion. Privacy protection covers a whole multitude of sins; 
data protection covers the collection and use of personal 
information. The Ontario act is called a privacy act. It is 
not really a privacy act, it is a data protection act. The 
British call their privacy act a data protection act. It at least 
lakes sense. Think of all the privacy problems such as “a 
right to an abortion” that are not covered by the Ontario 
privacy act and you see one of the differences. 

In Europe, data protection is regarded as an important 
societal objective, partly because of the Nazi past, and 
what has happened there is that both legislators and data 
protectors have realized that their own data protection for 
the private sector needs to be strengthened. Plus they now 
understand, with more than slight astonishment, that the 
private sector in Canada and the United States is, by their 
standards, essentially unregulated. The only kind of regu- 
lation we have is in the credit information field; consumer 
protection laws I think is what it is called in Ontario. The 
European data protectors view the current situation as an 
excellent opportunity to put pressure on Canada and the 
United States for improved data protection. 

This whole initiative from the EC has made smoke 
come out of the ears of American multinationals. They see 
it as a big trade issue and it is quite entertaining to watch 
what has been happening, because they do not have any- 


where near the quality of privacy protection in place at the 
public sector level that we have in Canada. I discuss that in 
my book, which is a comparative book dealing with 
France, West Germany, Sweden, Canada and the United 
States. 

What may the European Community directive mean 
for Canadian and Ontario companies? I have just been 
talking about data protection as a human rights activity. If 
it does not appeal to you on that score, it is also a trade 
issue, it is also a competitiveness issue, because subsidiary 
companies operating in Europe will be subject to the data 
protection regime set up under the directive. In particular, 
subsidiaries operating in Europe will have to comply with 
the requirements of the directive when transmitting per- 
sonal data to their parent companies in Canada. Finally, 
any Canadian company seeking to obtain personal data 
from a trading partner or any other source in Europe will 
be subject to controls on transborder data flows. 

I continue to promote a process of self-regulation for 
the private sector in North America. The Canadian 
Bankers’ Association code is a good example, and a number 
of other major Canadian companies that are federally regu- 
lated, plus a world-class credit information company, are 
about to announce important privacy initiatives in the form 
of privacy codes. But with my sort of modest enthusiasm 
for self-regulation, I am no longer sure that such an ap- 
proach is adequate in terms of other international develop- 
ments in data protection that I have mentioned. At the very 
least, I believe that the Ontario government has to push the 
provincially regulated private sector in this province to do 
more to self-regulate, because it has been 10 years since 
the OECD guidelines were first promulgated in 1981. I 
would suggest to you that it is very, very difficult to find a 
provincially regulated company, especially in a privacy- 
intensive industry, that has a privacy code in place. On the 
other hand, Quebec’s Ministry of Justice, which I admit 
has a lot on its plate these days, has been and is directing 
attention to data protection problems in the private sector. 
Their Ministry of Justice is currently planning hearings on 
data protection problems in the private sector. 

I obviously believe that this review committee should 
seriously consider action with respect to the extension of 
selected portions of the Ontario privacy act to the provin- 
cially regulated private sector, especially for such privacy- 
intensive sectors as consumer credit, insurance, 
employment, mailing lists, direct marketing, video rental 
records, CD-ROM consumer products and matters of that 
sort. 

I would be happy to elaborate on these matters at your 
convenience. Thank you for the opportunity to testify. 

The Chair: Thank you very much. Since we have a 
number of witnesses appearing this afternoon, our time 
frame for questioning is a little tighter this afternoon. So 
each party has approximately six minutes in which to ask 
some questions. 

Mr Owens: You are so generous, Mr Chairman. 


The Chair: J believe we start with the third party this 
afternoon. 
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M. Morin : Est-ce que je pourrais vous poser une 
question au sujet de l’accés a information pour ce qui a 
trait aux entreprises privées ? 

We heard yesterday—or was it the day before yester- 
day—from Ken Rubin, who was obviously quite adamant 
and wanted access to all the private sector. What is your 
feeling vis-a-vis that? 

Dr Flaherty: He was talking about access to personal— 


Mr Morin: Access to information. For instance, he 
was referring to the SkyDome, that you should have access 
to the directors and obtain all the information as to why 
they have financial difficulties. They want to have the 
names of all the financial contributors in the Ottawa Sena- 
tors, for instance. Of course, he was turned down. What 
are your feelings vis-a-vis that? 

Dr Flaherty: I much admire Mr Rubin because he has 
been the person who has made the greatest effort to make 
this openness legislation work at the federal and provincial 
levels and he has run into considerable roadblocks. I think 
on balance, despite being a privacy advocate, that the val- 
ues of an open society are paramount, that we should be 
promoting openness, especially when the spending of gov- 
ernment money is involved, when it is somehow a crown 
corporation or not even an arm’s-length extension to a 
provincial or federal government. We need more openness 
of that sort. We need to know more why decisions were 
made, and once decisions were made, we should have 
much more of that information in front of us. I think that is 
in the public interest, in the interests of legislators and so 
forth. 

On the other hand, there are privacy interests at stake 
and it is very, very difficult often to draw the appropriate 
balance. It certainly does not help federally or provincially 
when you leave jobs open for six or nine months so that 
offices are lacking in leadership. There has not been a 
federal privacy commissioner since last July. As you well 
know, the Ontario office has been without formal leader- 
ship at the top since last March. That is not very effective 
in drawing the kind of delicate balance that has to be 
drawn in very specific situations. I have no open-sesame, 
bright line that I can give you that would automatically 
say, within the SkyDome context, exactly where you 
would draw the line between openness and the privacy 
interests of individuals. I would be a little bit sceptical that 
there would be much in the way of privacy interests of 
boards of directors with respect to general decisions that 
they have made that involve the spending of public money. 


Mr Villeneuve: | find it interesting that near the end 
of your presentation you are suggesting self-regulation for 
private industry. I have no problems with that. Prior to 
freedom of information legislation, I, as a person elected to 
the assembly, had less difficulty obtaining information. 
Now I have to go through the hoops and barriers. Could 
you comment a little further? If we do leave self-regulation 
totally to the private sector, what do you envisage, based 
on possibly the experience that we now have under FOI in 
government? 





Dr Flaherty: I must say, as someone who has been 
involved with these information policy issues for 25 or 26 
years by an accident of my career, despite my obvious 
youth, I am shocked to see what sometimes happens when 
this legislation comes into place. All of this legislation was 
based on the presumption that existing disclosure mecha- 
nisms, unless they were appallingly bad, would not stop. It 
was always understood federally and provincially that 
whatever access to public information that existed, that 
was healthy, should continue. Unfortunately, it seems to be 
part of the legalization of our society that is taking place 
that we put these rules and regulations in place and it does 
give more power to the bureaucracy in ways that some- 
times slow down progress. I think my explanation, as | 
have dealt with the media over the police not releasing 
names of victims and people accused and so forth, has 
been that in some ways, at the beginning of new legisla- 
tion, everybody plays games. 

Roy McMurtry, on behalf of the chiefs of police of 
Canada, argued when he was Attorney General of Ontario 
against the federal freedom of information act that the end 
of the world was at hand. Law enforcement in Canada 
would cease for ever. As much as I admire Mr McMurtry, 
because I am also a legal historian and he contributed 
greatly to the advancement of the history of law in On- 
tario, we had a disagreement about this. Within a couple of 
years under the federal freedom of information act, the 
RCMP was saying: “Everything is just fine. We are doing 
what we always did. We are obeying the rules.” They are a 
paramilitary organization, so they knew how to implement 
rules. I think what we are finding in Ontario, with freedom 
of information in particular, is that some of these rules are 
being applied in a very obfuscated way to counter the 
thrust of the legislation, which is to promote openness. 

One of the things I admire in the United States is that 
they have had an open society officially since 1966, when 
their Freedom of Information Act was first put into place. I 
can tell you that it is dangerous to do research there, be- 
cause if you ask them about anything they give you a 
document; they are not as uptight with information as we 
tend to be federally and provincially in this country. I think 
they show the benefits of an open society. People say to 
me, “If you want to know something about many Cana- 
dian companies, you file a Freedom of Information Act 
request with the SEC in Washington.” That is an example. 

I also think we have to give the act some time. I hope it 
does not take a generation, because I will not be around 
when it is finished, but it takes a while to train people in 
the concept of openness. You can see the difficulty. We 
want to promote openness but we also want to have data 
protection, but that is a subsection. We should be able to 
have an open society and at the same time protect the 
privacy interests of individuals, even in the kind of difficult 
situation you heard about this morning. 

Mr Villeneuve: Maybe you could also comment on 
what has happened at the federal level. We now have, I 
gather, two individuals, one to protect privileged information 
so-called and one for access to more information. Who 
wins in a situation like that? 
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Dr Flaherty: Fortunately, there has been very little 
conflict between the two parts of the same office. You can 
see the problem. When I testified on this legislation before 
this committee in 1986, I think I suggested that it was a 
schizophrenic job to be the Information and Privacy Com- 
missioner. How is the same person going to balance in his 
or her mind the two competing interests? As I thought at 
the time, freedom of information is the most politically 
sensitive, so that is going to occupy the bulk of the office’s 
time. 

Federally, they have managed to stay out of each 
other’s hair, they have managed to stay out of court against 
one another. In fact, under the federal Privacy Act, there 
has been no litigation under the term of John Grace, the 
seven-year term that ended in the spring of 1990. They 
never went to court once. They were able to operate in an 
non-legalistic fashion. If I have any preference in this mat- 
ter, provincially or federally, it is to not turn these bureau- 
cracies, like the commissioner’s office—I am afraid that is 
what we have to call it—into mini-courts. They were al- 
ways intended to be ombudspersons or ombudsmen. They 
were supposed to be facilitators. They were supposed to 
promote access and privacy, and I agree that it is a schizo- 
phrenic job. On the other hand, this committee was wise 
enough in 1986 to split the two assistant commissioners to 
privacy and freedom of information. In Ontario there has 
been no leader in place since last March, but they have 
obviously continued to function and they have been get- 
ting results. Whether the functioning has been adequate is 
for you to decide. 


Ms S. Murdock: Actually, this is in relation to con- 
versation we had before you made the presentation. This is 
based on the language used in the act predominantly. Do 
you think it is necessary that a commissioner, for instance, 
who has not been there since March, should be a lawyer? 


Dr Flaherty: Absolutely not. I suppose I could be ac- 
cused of bias. I have legal training, I am a law professor, 
but I am not a member of the bar. 


Ms S. Murdock: Say this again? I am sorry. 


Dr Flaherty: I was about to say that I do not believe 
that you have to be a lawyer. The federal privacy commis- 
sioner, who is now the information commissioner, is not a 
lawyer. He was a very effective privacy commissioner and 
I predict—he will love reading about this in Hansard, so 
send him a copy—he will be a very good information 
commissioner. He has the right style, a facilitative style, a 
mediatory style, an Ombudsman style. He likes to make 
deals and get results. I think that is how this job has to 
function. 

So I do not believe it has to be a lawyer. It obviously 
has to be somebody who is sensitive to legalities, but I also 
have a belief—I teach the history of law, American and 
Canadian. I love the Charter of Rights and Freedoms. I 
like the fact that the Supreme Court of Canada has been 
developing the constitutional right to privacy under the 
Charter of Rights and Freedoms, but I am opposed to becom- 
ing as litigious and legalistic a society as one can demon- 
strate the United States has been since the 18th century. I 
think the commissioner’s job is to be an advocate, to be a 








promoter of openness, to be an educator, a facilitator. That 
may be a lawyer; it may not be a lawyer. Often lawyers 
have skills in that particular direction, says he, deferring to 
lawyers on my right over here. 

Ms S. Murdock: In the same vein, in terms of the 
language of the act, I know that as a constituency assistant, 
before this new position I am in, we had some occasion 
where our constituents had to make use of the act and had 
great difficulty in understanding it. Has your experience 
with our act been, in terms of the language used, that it is 
too legalistic or too complicated for the general public? 


Dr Flaherty: One of the great things about having this 
review committee is that all of you at least will have to 
read the act; I am sure you would have looked at it before. 
You particularly, having been an assistant in a constitu- 
ency, have a sympathy with what happens to the public if 
they pick up a document like this. If you have some legal 
training, it is difficult enough to understand. 
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Let me say that generally speaking, the freedom of 
information act, which is supposed to promote openness, 
largely tells you what you cannot get. The privacy act, 
which is supposed to protect personal information, largely 
tells you how the government can give out personal infor- 
mation about you despite your inclinations. And it is all 
very complicated. 

I said to you in private conversation that at least in 
Ontario, the only jurisdiction in the world, all of it is in one 
piece of legislation. That is the great Canadian contribution 
to privacy and freedom of information, to put it in one law, 
so at least you are not looking in two different places for it. 
But it is still very complicated, and I think the exemptions 
on both sides are much too large, much too protective. 
There probably should be injury tests in connection with 
most of these exemptions. 

That is why I think many of the arguments and specific 
suggestions in the Open and Shut report—which I helped 
to write; I admit that, and J have an obvious bias in favour 
of it—will be of considerable interest to the members of 
this committee as you consider how to enhance and im- 
prove the Ontario legislation, which, I admit, is pretty darn 
good. 

Ms S. Murdock: Would one of your recommenda- 
tions be that we should, in our recommendations, include 
another mechanism for review at a later date? 


Dr Flaherty: You mean judicial review? 


Ms S. Murdock: A review somewhat like what we 
are doing here. 


Dr Flaherty: Oh, yes. In the Open and Shut report— 
some would argue it is because I would like continued 
employment as a consultant—we recommended that there 
be another three-year review. The fact of the matter is that 
that was one of our recommendations that the federal gov- 
ernment did not pick up on. I said to you privately, “I think 
it’s very important that this committee really do its job 
carefully because it’s unlikely there will ever be another 
three-year review.” You know how difficult it is to get the 
attention of the busy Legislature to something as compli- 
cated and technical as this piece of legislation. 
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Ms S. Murdock: Would you feel it would have to be 
three years, or could it be longer? 

Dr Flaherty: If you can get a five-year review on it, 
that would be terrific, because of the fact that it is going to 
take a long time to make this legislation meaningful. 

Ms S. Murdock: One of the recommendations the 
commissioner’s office made to us on the first day was that 
the commissioner should be appointed for seven years. 
What would your feeling be in terms of a review every 
seven years? 

Dr Flaherty: That would be healthy. The problem is 
to get time in a busy legislative schedule for something as 
specialized as this piece of legislation. A mechanism that 
will facilitate that is, I think, very useful. 

Mr Owens: With respect to your presentation on page 
6, regarding the regulation of consumer credit, insurance, 
employment, etc, I heartily agree. We have had some con- 
versation about that earlier in the week. It is of concern to 
myself and, I am sure, a lot of other people living in this 
province, about the depth of information that private com- 
panies are able to access about us as individuals, as well as 
the type of sharing that goes on between companies. 

While we may freely give our name, address and 
phone number to ABC company, the next thing you know 
it is being shared with several other companies. I agree 
that we need to look at regulation in the private industry. 

Just one last comment, with respect to review of the 
legislation. I feel that legislation of this type is evolutionary 
and should not be allowed to sit and not grow and change 
as the society it governs changes. I think it would be 
clearly within the mandate of this committee to recom- 
mend an ongoing review process to facilitate that growth 
and change as society changes. 

Dr Flaherty: Could I just respond briefly to that? I 
would like to make the privacy issue real for you by asking 
you how you would feel about the local newspaper in your 
constituency running a story about what your recent rentals 
had been at the video store. You might think that was just 
very entertaining; your constituents might enjoy some of 
your tastes, peculiar or otherwise, in video rentals. But the 
fact is that there would be absolutely no reason in the 
world, as Judge Bork found in his Supreme Court hearings 
in 1987 in Washington, nothing to stop them from taking 
their lists of what you have been doing at the video store 
and using it. That is just an unsatisfactory situation. So in 
addition to your major preoccupation, which is likely to be 
freedom of information, you should not forget the privacy 
interests in the private sector. A lot of that is good house- 
keeping. You can do most of those privacy codes on the 
back of an envelope, and I think I have suggested to you in 
my longer testimony how that can be done. 

The Chair: Thank you very much for coming along 
this afternoon, Mr Flaherty. We look forward to your other 
comments. 

Mrs Marland: As our next presenter comes to the 
table, and I notice Mr Dear is speaking on behalf of the 
Metropolitan Toronto Police Force, I notice that we have 
now received a submission from the Sault Ste Marie police 
service over the signature of Kirk Kinghorn, who is an 


inspector of the services division. He has sent a covering 
letter with their brief; the chief of the Sault Ste Marie 
police service is Barry King. I assume that written submis- 
sions coming to the committee are going to be part of our 
research officer’s summary. Actually, this particular one is 
very succinct and very easy to read, which is something I 
know Chief Barry King would be responsible for. But if 
we have a lot of written briefs, with our sitting schedule, if 
we are not personally able to get through them all, we can 
look forward to some kind of summary from Mr Pond. Is 
that correct? 


The Chair: That is my understanding, that these be- 
come part of evidence and that there is a summary done at 
the end. 


Mrs Marland: Thank you very much. 


METROPOLITAN TORONTO POLICE FORCE 


The Chair: Will the next witness come forward, 
please? Thank you for being here today. Maybe you could 
state your name and your position and who you represent 
today. You have 40 minutes for this presentation, so you 
have up to 20 minutes to make your presentation. 


Mr Desjardins: Thank you, Mr Chairman. I am Staff 
Sergeant Ray Desjardins, and I am a member of the Met- 
ropolitan Toronto Police Force. More to the point, I guess, 
for this committee meeting, I am the freedom of informa- 
tion co-ordinator for the Metropolitan Toronto Police 
Force. 

I have not got a presentation to make, though. The 
chief was apparently asked to attend the committee to be 
available to answer questions. The chief is tied up in the 
United States in a conference right now. My immediate 
superior, Mr Dear, has another meeting at the Attorney 
General’s at this same time. That leaves myself to answer 
any questions. 


The Chair: Thank you, Sergeant. I think the normal 
rotation this time is with the second party. 


Mrs Marland: Staff Sergeant Desjardins, you actually 
drew the short straw today. 


Mr Desjardins: Yes, you could put it that way. 


Mrs Marland: I am quite sure you would not hold the 
position of co-ordinator if you were not fully competent 
and capable. I would guess you are probably far more 
familiar with the complexity of this legislation than we are. 

You are probably aware of this too; you may even have 
seen some of the rerun of the committee hearings. Earlier 
this week we did have the presence of the top cop for 
Ontario, Solicitor General Mike Farnan, I think it was 
Tuesday afternoon for an hour. At that time Mr Farnan told 
us that the experience of the Ontario Provincial Police with 
this new legislation for the past three years was quite—I 
am only paraphrasing his comments, but he kept reusing 
the same word. What was the word? He was talking about 
the fact that everything was going very smoothly and that 
for three years with the OPP— 


Mr McClelland: A comfort zone. 


Mrs Marland: A comfort zone, thank you. He said it 
had all been within a comfort zone, and for those first three 
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years there had not been very serious or severe problems 
with the legislation. 
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When I asked him if he were going to be establishing 
guidelines to deal with municipal police forces and their 
regard for the legislation, he said no, he was not going to 
give guidelines at this time, although four or five weeks 
ago he did say he would give guidelines. But he has 
changed his mind and he wants to sit back and monitor the 
situation. He said it was a matter of judgement on behalf 
of police forces across the province, and he wanted to 
listen to the Ontario Association of Chiefs of Police, but he 
felt it was up to the police forces to use their judgement in 
interpretation. I think I am being fair to what his comments 
Were. 

What I asked him was that when it comes down to the 
final crunch of what interpretation means in law—unfortu- 
nately, sometimes, that interpretation is always left to the 
courts, and that is with any statute. In light of the decision 
that had been made this week by the three Supreme Court 
judges in relation to the right of a female resident of To- 
ronto to sue the Metropolitan Toronto Police Force as a 
result of a violent personal crime against her, a violent 
rape, in that case the question was: If the whole informa- 
tion surrounding what was going on in her community at 
that time had not been kept private, she may have been in a 
position, as would any other female who lived in that 
Church-Wellesley community, to take extraordinary pre- 
cautions to protect herself. 

From what I have read, that young woman was not 
asking through her lawyer that victims’ names be released. 
I can only read what her lawyer had said, because she is 
known as Jane Doe and is commenting only through her 
lawyer. 

I am looking at it from the perspective of anyone in 
any community in Ontario who might be at risk because of 
a particular type of crime taking place. It could be a child 
molester, where children are at risk, it may be a rapist, 
where women are at risk, or it may be someone else who is 
committing violent crimes against any gender or any age. 
Where that is the case, there is obviously, under this legis- 
lation, a balance between how much information is re- 
leased and at what point the perpetrator of that crime, until 
he has been proven guilty in court, is protected behind the 
right to privacy. 

From the difficulty the municipal police forces have 
faced in the past month—there again, we only know what we 
read and what we hear through interviews—I know this is a 
very complex subject. Can I ask you as the co-ordinator for 
your police force whether your police force is now in a 
position, after four months of the new act, where you now 
have a policy that you have established, whereby a com- 
munity would be informed of a risk to human life or 
safety, without releasing the victims’ names, yet the 
public’s right to know, in the compelling public interest of 
safety and security? 


Mr Desjardins: The short answer is no, the force 
does not have a policy in place such as you mention or you 
envision. The problem here is that the act addresses the 


protection of individual privacy and the others of the two 
main thrusts. The other thrust is the access to recorded 
government information, which is what my unit deals 
with. The operational context that you are talking about, I 
think, is a situation whereby an investigation is ongoing. It 
is up to the officer in charge of the investigation or his 
superior in that area of the force as to whether, for in- 
stance, notice is warranted to people who might be targets 
or subjects of risk. 

The incident that you are commenting on, of course, I 
know essentially what you know by reading the newspapers, 
but in an over 7,000-person organization, I do not really 
have details of that investigation over and above what I 
read in the paper. Our office has not been approached, nor 
have we initiated a type of situation that you are talking 
about. 

For example, if someone were to make an access re- 
quest to our unit, the freedom of information unit, in re- 
gard to the particulars of a certain investigation, it would 
almost certainly be exempted under the provisions of the 
act because it is an Ongoing investigation. So there is an 
exemption that protects an ongoing investigation for obvi- 
ous reasons: something is being investigated, the officers 
want to pursue the matter with a view to laying charges, to 
proceeding in court, and to release a lot of information 
would, of course, prejudice that goal. 

The situation in question is a very contentious one and 
a controversial one of the young lady, and again, I am 
simply repeating myself, all I know is what I read in the 
papers. 

Mrs Marland: Staff sergeant, I do not expect you to 
know the details of that case. I know the population of 
Metropolitan Toronto and therefore the population that 
your force is responsible for. Also that was a crime of 
violence that took place five years ago and it was prior to 
this new legislation even three years ago. But I use it as an 
example because here we had five rapes within a tight 
geographic area of a downtown city core and also within 
less than 12 months, I understand. 

Are you saying that at the moment there is not a policy— 
it is so hard to put this without putting you on the spot. Let 
me ask it another way. You are saying that where there is 
an ongoing investigation, because of this act there is an 
exemption to releasing that information because an investi- 
gation is ongoing, and therefore the perpetrator or perpe- 
trators, plural, are protected and by necessity they are 
protected because obviously they are innocent until proved 
guilty. 

Mr Desjardins: No, what I am talking about right 
now is protecting the investigative process. 


Mrs Marland: Yes, I understand that. 


Mr Desjardins: You see it is a question of the opera- 
tional units, for example, the homicide unit, the fraud 
squad, the holdup squad. These are specialized areas of 
expertise. For example, in my 20 years on the force, I have 
never been in homicide and IJ have never been in the fraud 
squad, so I do not have that much expertise in these areas. 

In a big city the size of Metro, we have a lot of people 
who are experts in that area as well as generalists. So it 
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would be presumptuous of me, for example, to approach 
the investigating team relative to the incident you are men- 
tioning and say, “Well, why did you not give this out?” J 
hope they have their reasons. I would assume they do have 
their reasons. The courts may judge otherwise. 


Mrs Marland: But I am certainly not talking about 
fraud. I am talking about where a neighbourhood or a 
community is at risk because of violent crimes being com- 
mitted. I gave the example of rapes or child molesters. 
Would it really be contrary to the act if, in the compelling 
public interest—I mean there are rights of the public to 
know that they are at risk. Is that a difficult balance for the 
police? Does telling me that there have been attacks in 
Queen’s Park, for example, put the ongoing investigation 
at risk? Where is the balance between putting at risk the 
ongoing investigation and having more crimes and there- 
fore more investigations to follow? 


Mr Desjardins: No, that would be a judgement call, 
and that would be a judgement call exercised by the offi- 
cers who are involved in a particular investigation; or if it 
is a case of a number of investigations around a common 
theme such as sexual assault, as you mentioned, their supe- 
rior would be the one to sort of advise them whether the 
at-risk communities should be advised or warned as the 
case may be. It would be on case-by-case basis. I do not 
think it is amenable to a sort of blanket policy of “When 
this situation prevails, then this must be done,” because 
each case is different. 
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Mrs Marland: Okay. My final question would be, if 
it is not an individual judgement call on a crime in a spe- 
cific area or multiple crimes, then why was there such a 
concern by the municipal police forces who are suddenly 
putting their hands in front of the TV cameras and saying: 
“We can’t talk to you. Leave this scene”? Suddenly we 
saw, certainly on the television media and some comments 
in the print media, that after 1 January everybody—I am 
not going to say police forces were paranoid because, as | 
said yesterday, nobody has any higher regard for the police 
officers in this province and their administration than I do. 

But suddenly, if they are put in a position where they 
might be sued under the Freedom of Information and Pro- 
tection of Privacy Act, they have got to protect—if they 
are being pushed back to the wall by media who want this 
information in return to protect the public, who is behind 
that wall to say to them, “Look, you can give this much 
information, you can say it’s Queen’s Park, but it wasn’t 
So-and-so as a potential criminal or potentially to be 
charged”? Who is behind the police forces? Is the Solicitor 
General behind you saying, “Don’t be worried about being 
sued because we’ll protect you from that risk, as a police 
officer, as an investigating officer?” 

Mr Desjardins: If I understand the question, the So- 
licitor General, of course, is behind the police forces in the 
sense that he is responsible for policing Ontario. But if you 
mean is there somebody giving me, for example, as the 
co-ordinator of the freedom-of-information unit, advice on 
disseminating information throughout the force, the an- 
swer is no, other than I am a member of and have been a 





member of since the middle of 1988 the Ontario Association 
of Chiefs of Police freedom of information committee, 
which comprises members of various forces. We have dis- 
cussed common concerns and the way we are going to 
answer the requests and the action we will take, that sort of 
thing. It simply a matter of enforcing the act really. 

Most of the publicity since 1 January is concerned with 
what we call our major news releases, releasing victim 
information, that sort of thing, and that is the case where 
we are simply following what the act says. We have had 
legal advice from the Metropolitan legal department, we 
have had legal advice from our own force lawyer, and my 
office has had some inputs from the two-and-a-half years’ 
experience we have had in various committees with the 
Management Board of Cabinet, with the Information and 
Privacy Commissioner and with the OACP commission, 
and it was the opinion of my office that to continue to 
release all victim information the way we had in the past 
would be quite clearly counter to the act. 

This is the advice we gave to the chief. It was a diffi- 
cult situation for the chief. He had traditionally enjoyed a 
good relationship with the press, and in the end he looked 
at the legal advice he was given and said, “Well, we’ll 
have to go with it”, because it was thought that it would ill 
behoove a police force to deliberately disregard sections of 
the act which we knew told us to do things this way.I know 
that does not address your concern about the at-risk com- 
munities. I would like to think and I believe that is cer- 
tainly an anomaly. The situation you are referring to 
receives a lot of publicity and I do not know whether the 
right moves or the wrong moves were made in that situa- 
tion. I would like to think that the right moves were made 
but I guess the court case will tell us in the end. 


The Chair: I know this is a very serious topic we are 
talking about here so I have allowed a little extra time. | 
have given the political parties about 16 to 17 minutes to 
ask questions. You have time for one quick question. 


Mr Villeneuve: Okay, do you see a different comfort 
zone—and that was the buzzword that Solicitor General 
used—for a force like the OPP that is across the province, 
as compared to the largest municipal force that you happen 
to be a part of or a municipal force of two officers, which 
we have many of out in rural Ontario? Do you see a differ- 
ent comfort zone from the provincial policing unit to a 
large municipality to a very small police force in a small 
town? 


Mr Desjardins: Yes, I think I do. That is probably a 
fact. People have said before, “Why has the situation sud- 
denly cropped up in Metro when the OPP have been oper- 
ating under it for these last three years?” Well, I think the 
situation that involves a high-publicity case is the excep- 
tion to the rule, and it is mainly a rural police force for 
many of the rural and smaller communities in Ontario. 

I think the issue simply did not arise because, for ex- 
ample, where a major crime, a major incident occurs in a 
small community, I think everybody from the mayor to the 
last citizen in the community knows who the accused is, 
what the crime is, who the witnesses were by the end of 
the day, so it is kind of superfluous perhaps for the news- 
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papers to try and get the information from the police the 
next day. In Toronto, which is the media centre of Ontario, 
the light is very hot and very bright, and I think our com- 
fort zone, as you put it, is quite small. 


Mr Villeneuve: As you know, we had a very major 
problem in what was referred to in previous questioning, 
in a small municipality in rural Ontario, and the hearings 
are still before the courts, but there was some degree of 
apprehension by local people. It was child molesting on a 
large scale, and the local people were somewhat unhappy 
that the investigating officers did not warn families that 
this was occurring on a relatively large scale until it all 
kind of came out in the wash. That is a difficult one, I 
know, but could you comment on it? 


Mr Desjardins: Actually the Freedom of Information 
and Protection of Privacy Act does not really deal with that 
sort of situation, does not really sort of offer advice or say 
that we should do this or we should do that. It is kind of a 
passive thing, if you will. It says that if we receive requests 
for information, this is what we do. In this case we give it 
out, in this case we exempt part of it, or in the rare case all 
of it, because of a certain situation or things that prevail. 
But it does not say that police should take a proactive 
stance, so to speak, in terms of protecting the public. 

I would think that would go without saying. You know, 
“To Serve and Protect” is our motto. In this situation and 
the one mentioned earlier, I would like to think the protec- 
tion of the community is uppermost in our mind and I just 
do not know why these people were not—I do not know 
all the details so I do not like to comment on another 
police force or even another police officer’s performance, 
but it would seem that protection of the public is para- 
mount, yes. 


Mr Villeneuve: Then, of course, the obvious one, it 
cannot interfere with the ongoing investigation that was 
occurring, because if you spill too much of what you 
know, then you have defeated the purpose. It is a fine line. 


Mr Desjardins: Yes, but even then I would suggest 
that in certain cases, even if the investigation would go 
down the tubes, so to speak, if it was a case of protecting 
at-risk communities, then sometimes it might be— 

The Chair: Thank you. Mr Owens. 


Mr Owens: We seem to be revisiting the Solicitor 
General’s testimony here today. One of the questions that I 
asked was with respect to the philosophy that the Solicitor 
General’s department has with respect to the revealing of 
victims’ names, and I guess I am asking you the same kind 
of a question. For as long as I have been able to read 
newspapers and listen to the news and whatever, they have 
always identified names and not street numbers and things 
like that, and I think our friends in the press have been 
relatively and reasonably judicious in their use of victims’ 
names. 

What type of philosophy is the Metro police force 
going to employ with respect to any kind of recommenda- 
tions that it makes to the Solicitor General, that it makes to 
the Management Board of Cabinet around this issue? One 
of the stories that I referenced was one that was reported 
about the Victims of Violence, the group that talked about 
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crime statistics and people becoming faceless, and that we 
would be unable, for a lack of a better phrase, to reach out 
and touch people, to have that personal contact that, one, 
informs us of what is going on, and two, reassures us that 
we are still somehow human, that we can still empathize 
with victims. I am just wondering the type of philosophy 
that your department is going to approach with respect to 
that. 


1500 


Mr Desjardins: Well, I am not sure about the ques- 
tion of philosophy. We are, as the speaker before me men- 
tioned, a paramilitary organization, and certainly the level 
below the chief, at my level and the level of most police 
officers, our function is to fulfil the mandate that we are 
given: to obey the law above all as well as enforce the law. 
It is simply a case of—and I want to stress that we are not 
doing this to make the Toronto Star unhappy, or any other 
group—we are simply doing this because the law says that 
in this situation victim information, in the absence of com- 
pelling reasons to the contrary, will not be given out, and 
in this situation it will be given out. 

There were some teething problems. We initially 
changed over from one procedure to another at the end of 
the year, and the situation, the way the process works, it 
involves a police officer in the field determining if it meets 
the criteria for a major occurrence and telephoning down 
to a clerical person at headquarters who is merely a cipher, 
so to speak. The orders are printed out and they are deliv- 
ered out to the duty desk, which we call the majors. This is 
where the press come and pick up the majors and I guess 
examine them and decide whether to do a story based on 
them or not. 

It has been said that it is ambiguous, and in some cases 
it may well be. But quite clearly I think in a situation of 
releasing victim information where an ordinary crime, a 
very common crime, like a break and enter or an assault or 
someone’s home being broken into and certain items 
stolen, the intent of the act is that person’s personal infor- 
mation, which would personally identify him or her as an 
individual, will not be released to the public without his or 
her consent. 

Something that we have to remember is that as long as 
they consent, that is fine, and we have told our officers 
when they take their occurrence reports at the scene to ask 
the victim, “Do you have any objections to this being re- 
leased?” In most cases I gather they are saying no, because 
we are releasing very few of them. 

You mentioned the situation of the faceless crime, and 
this is the situation that the newspapers seem to key on. 
They say that a story without an identifiable individual is 
not news. That is their point, and I can sympathize; I can- 
not empathize, but that is what they say. On the other hand, 
the law tells us that we have to do this. I do not think we 
are dragging our feet at all or being obstructionist. In fact, 
we have modified our procedures somewhat, to give them 
even more information than we first were. 

For instance, now when there is a victim and an arrest 
has been made, then we will give out that victim’s name, 
even though the arrested person will not be charged until 
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the next morning in court, on the understanding that it is 
going to be made available publicly the next day or two 
days later, if it is the case of someone being arrested late 
Friday night. Then we will give out the information be- 
cause it will be made public on the Monday anyway. 

We are doing that and, of course, we are not releasing 
the names of sexual assault victims or a child, because we 
traditionally have not. But that is a judgement call. 


Mr Owens: Has your relationship with groups like 
Neighbourhood Watch changed in any way with respect to 
the types of information that you release to those folks, 
and can you tell the committee how it has changed? 


Mr Desjardins: Yes. We have had to sort of advise the 
street officers who are involved with Neighbourhood 
Watch, when they take an occurrence, to ask the victims 
whether they have any problems with the information 
being released to the Neighbourhood Watch program and, 
if necessary, to explain what the program involves, that 
sort of thing. Ordinarily, for example, a break and entry 
that I mentioned, you would give the street, for example, if 
it was Boyd Avenue or something, you would say, “A 
bungalow was broken into on Boyd Avenue and stolen was 
a quantity of money, of coins,” whatever, but you would 
not give the address. You would simply say a bungalow on 
Boyd Avenue in that situation. 

It was pointed out to us in my unit, the freedom of 
information unit, by the people at Neighbourhood Watch, 
that they sometimes have programs—for example, if 
someone has had a lot of things stolen—to come to them 
and to assist them, whether it is sort of victim assistance 
programs to assist them with the stressful situation they 
have been through, or sometimes it is with elderly people, 
to help them physically, to go and make a meal for them or 
console them, that sort of thing. So we have told them 
when they take the occurrence, initially investigate the 
crime, to explain the Neighbourhood Watch program or 
the victim assistance program, if they have any problems 
with the information being released. 


Mr Owens: My colleague Mrs Marland asked about a 
policy and a procedure and, I guess, some type of form or 
method of inventorying the type of problems you have. 
Are you folks being proactive in that way or are you wait- 
ing for the Solicitor General or Management Board of 
Cabinet to come out with directives as to how this process 
is to be handled? 


Mr Desjardins: We are being sort of proactive, | 
guess, in the sense of external situations, and reactive in- 
ternally in the force, because of course the act applies 
within the force too. But we have tried to sort of anticipate 
situations developing outside and address them before 
something happens, before someone’s personal informa- 
tion is released, before something is done sort of counter to 
the act, maybe not willingly but against the letter of the 
act. Sometimes there are things we do not think of, but 
they become apparent and someone brings our attention to 
this issue and we deal with it, sometimes by a policy, 
sometimes by fine-tuning the present procedure. 


Mr Fletcher: I just have one question—maybe it is a 
two-parter. The act itself, you work with the act. Personally, 
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how do you feel about it? If there are any changes you 
would like to see in the act, what would they be? 


Mr Desjardins: Actually this committee, I under- 
stand, is dealing with the provincial Freedom of Informa- 
tion and Protection of Privacy Act, and I am working 
under the Municipal Freedom of Information and Protec- 
tion of Privacy Act. But I think most would agree it is 
essentially a simple translation of the provincial act and no 
substantive differences. 

You sort of caught me off guard. I am not used to some- 
one asking me personally, as a police officer, how I feel. 

Mr Fletcher: Sorry. 

Mr Owens: Your boss is not here, so— 

Mrs Marland: No, but he is going to watch it tonight. 
Mr Fletcher: No, he is not. 


Mr Desjardins: I think it strikes a good balance be- 
tween access and privacy protection; I really do. One of 
the problems—I have been involved in this for two and a 
half years—one of the really common problems I am up 
against is traditional police practices and traditional police 
attitudes. I say that. I am a traditional policeman myself. I 
have been on the job 20 years. But we have sort of grown 
accustomed to someone saying, for example, “Can I have 
this police document or this police report?” and we say no, 
because one of our regulations is that the business of the 
force is confidential and force documents will only be re- 
leased on the approval of the chief of police. 

Basically, if you want a police document prior to 1 
January—actually we have been easing into this in the last 
six months, but basically prior to the act—you would 
probably be told no, and if the person persisted and said, 
“Well, why can’t I see it?” we would say, “It’s a confidential 
police document.” That is it, sort of discussion closed. 

Often in fact the document or the information con- 
tained in the police report has been fairly innocuous. If one 
stands back and looks at it, one might be tempted to say, 
“Why not give it to them?” whereas the traditional attitude 
is: “This is a police report. We cannot give this out.” I find 
that now, three years later, there is a lot of that kind of 
situation, where we are looking at documents now that 
historically we have not given out, but we say in effect: 
“Why not? What harm can accrue to the force? What investi- 
gation can be imperilled or what portion of the public can 
be put at risk by releasing this?” 

Quite often it is none. It is just that traditionally we 
have not done it. So we are changing that a lot. I found that 
attitude has been very prevalent and it has been quite an 
education process we have been involved in intensively in 
the last year and a half. 

As far as the access to information that is dealt with 
there and the protection of privacy is concerned, really I 
think it is something that people do not have a legal right 
to, but certainly I think think they have a moral right to it. 
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On the question Mr Owens was mentioning before 
about the faceless crime and the need of the press to publicize 
this, we have had instances where people have complained 
and written letters to the chief where they felt their privacy 
was compromised. There was an incident: A young lady 
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wrote a letter to the chief. It was last year—I do not have it 
with me but I could get it—where she was mugged. She 
was robbed in downtown Toronto. Her purse was stolen 
and her keys in the purse were taken as part of the robbery. 
The next day the press published the fact that she was 
mugged, her home address—she lived in an apartment 
building—and of course there are her keys in the purse 
with the attacker. 

To make matters worse, a couple of days later her par- 
ents in Thunder Bay read the story. I am not sure whether 
it was the local press culling an article from the Toronto 
Star—I am sorry; I do not know it was the Toronto Star— 
culling an article from the press, or whether they had read 
the actual Toronto paper, but they phoned her up and they 
were all upset, “We told you what would happen when you 
went to the big city,” sort of thing. 

I guess she felt, first of all, did they have to publish her 
address when her keys were in the purse and everything, 
making her subject possibly to a second attack, then pub- 
lish the information needlessly upsetting her parents when 
the incident had been dealt with and had been in the past? 
So there are two sides to this issue of publishing information. 

We are finding that a lot of people we come in contact 
with, if given the choice, would rather the information not 
be made public, even to the extent of something seem- 
ingly—I should not say “harmless” but as low-grade as a 
break and enter into a residence. It is terribly shattering to 
an individual if you have had your house broken into, but 
as far as the police are concerned it is not really a serious 
crime. They are very seldom violent people. But still, there 
are details in police reports of what was stolen. Maybe you 
collect a certain kind of china, or you collect coins, or 
maybe someone is a gun collector, and of course publishing 
that is a red flag, perhaps, to thieves who read it, or even 
just for the sake of the fact that they do not want certain 
details of the goods that were stolen made public. 

I think someone should have a right to that, maybe just 
to fend off questioners at work the next day. If anyone has 
ever had a broken arm or a cast, you get tired of endlessly 
repeating what happened, even for something as simple as 
that. So I think there is a case to be made for protecting 
individuals’ privacy. 

The Chair: Mr Owens, do you have a question? You 
have about five minutes left. 


Mr Owens: Just a quick, almost humorous anecdote: I 
had spent an evening shift with two officers in Scarbor- 
ough travelling in the back of the cruiser, so I wanted to 
write letters to thank them for their interest and the infor- 
mation that they provided for me. When I called up the 
main switchboard to get the address for 41 Division, I was 
told that I could not have it, that it was confidential and 
that I would have to write care of Chief McCormack at 2 
College Street if I wanted to thank these folks, which I of 
course did. But with respect to your comments about tradi- 
tional policing and confidentiality, I think you are correct 
that things have not changed in a big way. 


Mr Desjardins: I think someone was being overzealous. 
Mrs Marland: The address of the station? 








Mr Desjardins: That is definitely not classified infor- 
mation, I can assure you. 


Mr McClelland: You indicated that the municipal act 
is really for all intents and purposes a clone of the provin- 
cial act and even, I think, to use your own words “easing 
into this in the last six months.” You had legal advice from 
both the police force and also the city. You made your 
decision and acted accordingly. The Solicitor General, 
however, indicated early in January—his words more or 
less were to the effect that the police forces in Metro To- 
ronto, Peel region and others were clearly misreading the 
act and misapplying it in terms of its intent, that its intent 
was in fact to facilitate the distribution of information. 

The question that leads to is, what input, if any, were 
you given as you eased into the implementation of the act? 
As I raised this with the Solicitor General, I indicated that 
we had three years, if you will, to go to school—if I can 
use that expression—with the OPP and the implementation 
went relatively smoothly. What input, if any, were you 
given and what consultation, if any, was undertaken with 
the Solicitor General’s office as you moved towards 1 Janu- 
ary of this year with the implementation of the legislation 
as it affected you? 


Mr Desjardins: The Solicitor General’s office had 
representation on the Ontario Association of Chiefs of Po- 
lice—this is a mouthful—freedom of information imple- 
mentation and study group, which was the official name of 
the committee I have been associated with since July 1988. 
There was a representative on this committee, and there 
continues to be, from the Solicitor General’s office. As part 
of that committee we had meetings not only among our- 
selves, but we had meetings with the Management Board 
of Cabinet freedom of information section, which was as- 
sociated with the drafting of the legislation itself. We had 
meetings sometimes with representatives of the Office of 
the Information and Privacy Commissioner as well. we 
had numerous meetings with, for instance, the Manage- 
ment Board of Cabinet and several meetings with the In- 
formation and Privacy Commissioner. 


Mr McClelland: So there was input and obviously 
some interaction between the Solicitor General’s office 
and police forces across the province, it would seem. 


Mr Desjardins: Certainly in possibly an indirect or a 
peripheral way in that the person who was a member of 
the Ontario Police Commission, as it then was, comes 
under the Solicitor General, so he was on the committee 
and he had input into the committee and presumably he 
would take details of the discussions back to his superiors. 


Mr McClelland: There has been, I think it is fair to 
say, some change, certainly some period of adjustment 
over the initial few weeks of the implementation of the act 
with respect to municipal forces. It is not for you to com- 
ment whether you feel the Solicitor General should or 
should not have intervened more directly and more specif- 
ically with respect to the policy and the guidelines. Had he 
done so, do you feel that would have eliminated the transi- 
tion period and some of the confusion, I might even say 
the obvious confusion and inconsistency from place to 
place across the province? Would that have helped? 
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Mr Desjardins: Of course you are not going to have 
me criticizing the Solicitor General. 

Mr McClelland: I recognize that and I said it is not 
for you to judge whether he ought to have done that, but 
had he done that? I mean, that is his call. Ultimately, at the 
end of the day he makes the decision to have acted or not 
to have acted. Would that have served a purpose for you 
and eliminated some of the confusion at the outset? 


Mrs Marland: You do not have to answer anything. 


Mr Desjardins: One of the situations is the fact that I 
think the confusion was more apparent than real. I know it 
was much publicized in the press, but basically it was a 
situation, as I mentioned earlier, of sort of fine-tuning a 
new procedure on our part and the press being taken by 
surprise, I think. 

We mentioned that at the committee hearings back in 
November 1989, the committee looking at the third read- 
ing of the bill. This committee I was talking about, of the 
OACP, made several recommendations and suggestions at 
that time. One of the things they said and clearly pointed 
out was the fact that the press was going to raise all sorts 
of alarms when it found out it was not getting all the 
information it traditionally had received. 


Mr McClelland: I might add that the press said the 
very same thing the day, or two days after, the delegation 
appeared representing police forces. Sorry to interrupt. 
Both parties anticipated the problems. 


Mr Desjardins: Yes, we anticipated the problems 
then and I was not aware of any sort of big push by the 
press, the press association or the press council to sort of 
have the bill modified. But in any case, what we dealt with 
was the act as it was written and we are simply dealing 
with the law as it was written. I do not feel there is any 
ambiguity as far as this situation with victims is concerned; 
I really do not. What we are doing is it is a situation, as I said 
before, that it is a straightforward crime, leaving aside the 
question of sexual assault or child molesting. The officer 
takes the report and says, “Do you have any objection to 
this information being made public to the press?” The vic- 
tim presumably says yes or no. If they say no, then quite 
clearly the act forbids us to release that information. 


Mr McClelland: You were not here yesterday or two 
days ago. The Solicitor General indicated that he was 
going to continue, rightfully so, the interaction and dia- 
logue with the chiefs of police and so forth. He also indi- 
cated that new quidelines would be circulated, I believe, 
that day, which would have been two days ago, or indeed 
yesterday. Are you aware of any new guidelines or direc- 
tives that have appeared on your desk or at the chief’s desk 
with respect to the flow of information from police forces 
to members of the media? 
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Mr Desjardins: I have not seen the document. I read 
these stories in the press this morning and I phoned around 
to various other FOI people. I am led to believe it is the 
document we worked on about 10 days ago in this com- 
mittee, with the Management Board of Cabinet. If that is 
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the case, it is simply a synopsis of the six-page guidelines 
that came out at the beginning of December. 

Mr McClelland: Am I correct in understanding then 
that your understanding is there is nothing really new or 
different for any further direction being offered in that 
documentation? 


Mr Desjardins: I contacted the Management Board 
of Cabinet this morning and it identified the document that 
the press was referring to. Therefore, no, it is not new 
information. It is simply a distillation or a synopsis of the 
former report. But again, I have not actually seen the docu- 
ment, but that is what I am led to believe and I have no 
reason to think that this person would lie to me; put it that 
way. 

Mr McClelland: I will say—not for comment; I do 
not expect you to respond—that it was my understanding 
the Solicitor General had indicated that he was going to, if 
you will, seize the issue and deal with it. I will not ask you 
to comment on that. 


The Chair: I see no further questions. Thank you for 
coming along this afternoon. We are faring extremely well 
on some of the questions asked here this afternoon. Thank 
you, staff sergeant, for coming here this afternoon. 


MINISTRY OF THE SOLICITOR GENERAL 
ONTARIO PROVINCIAL POLICE 


The Chair: Could I ask the witnesses from the Ministry 
of the Solicitor General to please come forward? Thank 
you for coming this afternoon. You could state your name 
and the position you hold. You have about 20 minutes to 
make your presentation. 


Mr O’Grady: My name is Thomas O’Grady. I am the 
commissioner of the Ontario Provincial Police. 


Ms McTavish: I am Isabella McTavish. I am the free- 
dom of information co-ordinator for the Ministry of the 
Solicitor General. 


Mr Guay: I am Superintendent Robert Guay. I am 
director of media relations for the OPP. 

The Chair: Thank you. You have about 20 minutes. I 
do not believe the next witnesses are appearing this after- 
noon, so if you feel you need a few extra minutes to make 
a presentation, please feel free. 


Mr O’Grady: We did not come under the impression 
we would be making, nor did we come prepared to make, 
an initial presentation. What we did come prepared to do 
was to answer questions that might be put to us. 


The Chair: I believe it is the government’s turn to 
begin questioning this time. Who would like to begin? Mr 
Owens, do you have a question? 

Mr Owens: Not at this time. 

Mrs Marland: Mr Chairman, could you ask a ques- 
tion on behalf of the committee so that we do not lose our 
turn? Remember I did this so generously last week? 

The Chair: Mrs Marland can ask her question. 

Mrs Marland: I just think in fairness to Commis- 
sioner O’Grady that since we probably did not give direc- 
tion to our deputations necessarily to come with any kind 
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of a brief to present, I wonder if, just to get started, the 
Chair might ask the commissioner, since he is with the 
OPP and it has been working with the legislation for three 
years—I am intentionally talking to the Chair—would he 
like to ask what its reaction has been to the legislation for 
these first three years. 

Mr H. O’Neil: I would have asked that question. 


The Chair: A question to the—I do not think there is 
any need to repeat it through the Chair. 


Mr O’Grady: I guess I would reply in this way. Per- 
haps for the last 10 years we have been responding to the 
media in a manner and adopting a philosophy that is not 
unlike what is laid down for us in the provincial act. Be- 
cause of that, I suppose, it is not surprising that when we 
were seized with the act, we carried on in a manner that we 
had been doing for some time. As a result of that, we did 
not experience any great difficulties from the point of view 
of concerns of victims or concerns of media. 

The Chair: That takes care of that question. Margaret, 
do you have another question? 


Mrs Marland: All right. Superintendent Guay, since 
your area is media relations, you are probably— 

Interjection. 

Mrs Marland: I love Gilles too. 

Obviously, with that specific area, you are the one who 
has probably the most difficult challenge because it is 
through the media that the general public is saying, “Tell 
us about X, Y and Z because I need to know in order to 
protect myself and my family,” in some circumstances. I 
do not know if you were here earlier when I was asking 
the question about—I think we all accept the fact that 
where there are ongoing investigations, there are all kinds 
of reasons why the public should not have to know some 
aspects of the crime, and possibly I would go as far as to 
say that there are a whole lot of examples that I can think 
of where I am not ever interested in knowing who the 
victim is by identification. I do not need to know that it is 
John Brown or Suzy Smith, but I feel personally very ada- 
mant about having to know where my constituents are at risk 
because of something that has happened in a community. 

I do not have the OPP in my community, but I was a 
regional councillor when the OPP took over the policing of 
Caledon, which prior to that was policed by the best munici- 
pal police force in Ontario, or maybe even in Canada, 
which is Peel regional. But I say seriously to you, as the 
person dealing with media relations, have you seen a 
change in the job of media relations? Have you seen in the 
last three years with this legislation where your job is more 
difficult? Is the media being more demanding or less de- 
manding? It is often the public who drive the media, be- 
cause the media respond to what it is the public want to 
read. The media respond to what the public want to see on 
the 6 o’clock news on television, so I do not always feel 
that the media are the bad guys in all of these discussions. 
I mean, people are inclined to say that the media turn the 
wheels. I think that if the public did not want to read that 
on the front page of X paper, the print media would not 
bother printing it and if the viewing audiences dropped the 
6 o’clock news on certain stations in reaction to certain 
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styles of television news reporting, they would change that 
style. I really think in the final analysis that it is we, the 
public, who drive the media. 

You have a very difficult responsibility because you 
certainly have a responsibility to the security and safety of 
the people who live in those areas under your jurisdiction 
of policing and you have a responsibility to victims of 
crime. I am just wondering whether any of those things 
have changed, bearing in mind that I just heard Commis- 
sioner O’Grady say that the last three years have not really 
made a lot of difference from the practices of the OPP 
prior to that. But outside of the force, is my question, have 
you experienced change? 


Mr Guay: No, we have not experienced a lot of 
change. As the commissioner mentioned, our guidelines 
have been in place and they closely parallel the intent of 
the provincial act. We have worked very closely with the 
media and our own branch was developed so that we could 
facilitate the movement of information to and from the 
media by working closely with the media. The media have 
been very helpful, and so has the public been very helpful 
in these dealings. We do believe it is a two-way street and 
it is our philosophy, of course, to share the information that 
we have with the media, so that by the media having it, 
then the public is aware of what we are doing and how we 
are doing it. It varies, of course, from case to case, but 
there has been no significant impact on us. There are the 
odd times when the media contact me directly. 
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I should explain first that as director of media relations, 
not all calls come to me and that we have in our province 
16 districts across the province. In each district we have a 
co-ordinator who looks after public information, among 
other things, and then from that we have members in most 
detachments. We have something like 185 detachments 
across the province and I think we have—it varies—now 
about 135 public information officers out there who deal 
directly with the media in each town or detachment area. 
So the media do not have to deal directly with me but, as 
the director, I maintain the policy of the force and oversee 
the dissemination of that information. 

It has been the custom, as I mentioned, to pass on this 
information to the media and so on, and to the public, so 
we have had relatively little trouble with this. The media 
has been very co-operative with us through the years and 
even now, on occasion, I get a phone call. Mainly it is not 
a difficult problem. Sometimes it has more to do with the 
timely release of the information in that sometimes the 
media people in the area do not realize why the informa- 
tion cannot be released at that particular time. It is just a 
matter of my contacting the local person in charge of that 
particular area and finding out what the problem is and it is 
easily cleared up. Sometimes there is a reason pertaining 
to an investigation or, on occasion, the privacy of the indi- 
vidual comes into effect. But by and large, we pass out the 
information that we can with the exceptions of, painting 
with a broad brush here, the victims of incest, sexual as- 
sault and robberies, people who can be revictimized, that 
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type of thing. On an ongoing basis, we have a fairly free 
flow of information from us to the media. 

Mrs Marland: Do you ever have a situation where 
there have been witnesses to a crime and the media are 
there and those witnesses to the crime are giving information 
to the media, which for the protection of your investigation 
you would rather they were not doing, and then afterwards 
you have to go to the media and ask them to withhold 
some of the information that they may have received vol- 
untarily from a witness? 


Mr Guay: I personally have not had to do that, but I 
know that on occasion it has happened that witnesses have 
told media what they saw. I cannot speak for others; I have 
only heard that the media has been asked to co-operate and 
they have done so on some occasions. 


Mrs Marland: So that is not a problem. What you are 
saying, virtually, is that as far as the Ontario Provincial 
Police is concerned, you have not really experienced any 
difficulties as a result of the new legislation in the balancing 
between the protection and the public’s right to know. 

Mr Guay: Well, we of course look at a lot of individ- 
ual cases as well as the broad picture, but we try to balance 
the need for the public to know with the right of privacy 
for the victim. It has worked fairly well so far. We have 
had no complaints from either side, either the public at 
large or the media. 

Mrs Marland: Maybe I could ask Ms McTavish, are 
there ongoing, regular meetings between the parties to this 
act, such as representation from the police force, victims’ 
services, victims’ rights groups and the media? 

Ms McTavish: As Staff Sergeant Desjardins was say- 
ing, the Ontario Association of Chiefs of Police has a sub- 
committee that has been looking into freedom of 
information, and certainly my office has had representation 
on that committee, as has policing services division of the 
ministry. They have had input into that process. As well, I 
have sat on the committee that Management Board secre- 
tariat developed in order to develop the initial guidelines 
and as part of that process, Management Board secretariat 
did consult victims’ groups, the media, women’s groups, 
and it also discussed the issue with the Ontario women’s 
directorate. 

Mrs Marland: And what are you hearing, for example, 
from the media groups? 

Ms McTavish: I was not involved directly with those 
discussions. Management Board secretariat undertook 
those discussions because it is responsible for the legisla- 
tion and it undertook the consultation directly with those 
agencies and groups representing the media. 

Mrs Marland: So you do not know— 


Ms McTavish: I have had phone calls from the media, 
and they have expressed concerns and some confusion 
around what was going on initially when the municipal 
legislation came into effect on 1 January. 

Mrs Marland: The Solicitor General’s office is re- 
sponsible for all police forces, so I guess it is the responsi- 
bility of the Solicitor General to make sure that the best 
possible legislation works for the greatest number of peo- 


ple in the most equitable way. I think that is the bottom 
line of what we are trying to deal with here. 

I do not see any one party having a right to this legisla- 
tion, either under access to information or rights to pri- 
vacy. I do not see any one party having a greater 
investment in any aspect of this legislation than another, 
because I think the parties to it all have different interests 
and therefore they have different rights—the community at 
large, the victims themselves, the police forces that are 
trying to do a job to make sure that the public is protected 
in that particular crime or that the particular criminal does 
not have that opportunity to do the same thing again. And 
then we come around to where the public has a right to 
know, and what is it that they have a right to know? 

Were you surprised, Commissioner O’Grady, that there 
was so much concern expressed in the past months by 
some municipal police chiefs and certainly quite a lot of 
media? Did that reaction surprise you when you had been 
working with it for three years? 

Mr O’Grady: To some extent it did, simply because I 
only had our own involvement for the last three years with 
a similar act to go on. And since we had had essentially no 
difficulty with it, then indeed, I guess I was slightly sur- 
prised. But I think I should make it clear that to go further 
than that, it would be inappropriate for me because I really 
am not familiar with the circumstances that my colleagues 
have to deal with in various urban areas. It is difficult for 
me to make a comparison when I only know the one side, 
and so I guess IJ only repeat that we had no difficulty. 
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Mrs Marland: Is that the very point, that the police 
forces that have had the difficulties and, in fairness, the 
media groups that have had the difficulties are in areas 
where the instance of crime is greater perhaps, the type of 
crime in some cases, the frequency—well, certainly the 
frequency is greater because of the density of the population 
and everything else that contributes to inner-city prob- 
lems—that the OPP never has to deal with those inner-city 
problems in the smaller communities that it is responsible 
for? I mean, the OPP does a different type of policing. 

I am not saying that you do not have terrible, terrible, 
heinous crimes that come under your jurisdiction in some 
municipalities for which you are responsible, but the inci- 
dence and the public involvement in those kinds of crimes 
have to be accentuated by the pure volume of population. 

Mr O’Grady: I think I can fairly say that obviously 
we do not police the very, very large urban communities 
and therefore we do not face all the issues that relate to 
those communities. I should add of course that when they 
are high-profile crimes that you have mentioned in which 
we are involved, then we could expect the media from 
those urban areas to show an interest. 


Mrs Marland: Yes. 


Mr O’Grady: And therefore we have dealt and do 
deal on a regular basis with all the major media areas when 
they have a particular interest in things we are doing. In 
those dealings, we have not had any significant difficulties 
either. 


Mrs Marland: Thank you. 


M-82 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 








The Chair: Ms Murdock, do you want to ask some 
questions? 

Ms S. Murdock: Actually, I just have a quick ques- 
tion and it is on processes. 

In terms of your detachments and your districts, who 
handles any kind of query under the Freedom of Informa- 
tion and Protection of Privacy Act? Which one is it? What 
level is it? Is it detachment or is it district level or is it the 
Toronto office or is it your department in the Solicitor 
General’s office? 

I am not just talking about a media request. I am talk- 
ing about suppose I want to know how many pencils the 
OPP uses, whatever the question may be. If I wanted to 
find out that information, would I do it at a district level? 
Would I do it at a detachment level? What is the bureau- 
cracy you have to deal with? 


Mr O’Grady: I think again it would depend on the 
circumstance, but if it is an inquiry under the Freedom of 
Information and Protection of Privacy Act and it obviously 
relates to that, then it would be referred to the freedom of 
information co-ordinator, and therefore Ms McTavish 
might be able to pick up on my answer from there. 


Ms McTavish: Okay. What happens is that anyone 
can make a request, of course, under the act. If they are at 
a detachment they can obtain a freedom of information 
request form and they can fill out that form—that form 
would be sent to my office—or they can just put some- 
thing on any piece of paper invoking the act in requesting 
information. That again would be sent to my office. Or 
they can write directly to my office and request access to 
OPP information and the freedom of information office 
would then handle the request from there. 

I should also point out that we are separate from the OPP; 
we are part of the ministry. Although I do have police offi- 
cers on staff to assist me on law enforcement issues, we 
are completely separate from the OPP. 


Ms S. Murdock: You would handle all the OPP re- 
quests. 


Ms McTavish: Yes, fire marshal, etc. 


Ms S. Murdock: Then in terms of numbers? This is 
across the province. 


Ms McTavish: For the Solicitor General’s ministry? 
Ms S. Murdock: No, just the OPP. 


Ms McTavish: Last year we received about, let’s say, 
300 requests and approximately 90% are OPP related. So I 
am sorry— 

Ms S. Murdock: No, that is fine. But in terms of the 
90% OPP-related, are they all having to do with the kinds 
of questions that have been asked thus far in terms of 
media relations, criminal acts, or have they been statistical 
data kinds of things? 


Ms McTavish: The types of requests that we get, and 
I do not have stats on how they break down, but for example 
unsuccessful applicants to the OPP will write in wishing 
access to their applicant file; police officers who have had 
complaints, OPP officers who have had complaints against 
themselves by members of the public will write in wanting 
access to those complaints files; legal firms or insurance 





companies will write in wanting access to accident infor- 
mation or fire information; there are some requests from 
the media for access to investigative files; members of 
families request access to OPP or fire marshal’s investigative 
reports pertaining to accidents or deaths of family mem- 
bers; there are requests from students for school projects, 
people doing historical research—these are getting down 
into the lesser ones now. It is a variety. 


Ms S. Murdock: So in actual fact it is only in the last 
month or so that there have been any major difficulties or 
the perception by us watching on television that there is a 
problem with the release of information. Would that be 
since the 1 January 1991 date? Or is it that over your past 
10 years of experience with release of information that 
there really has not been that much problem? I mean, 300 
requests a year is not very many, actually, I do not think, 
with an operation your size. 


Ms McTavish: Yes. It is increasing steadily and it is a 
large work load. It does not sound like a lot but it is a large 
work load, but that is not at issue. 

It has really been in the last month that this whole issue 
of the oral requests and that type of release of information 
to the media has come up. As has been indicated, there has 
not been a problem in the last three years, since the legisla- 
tion came into effect, there has not been a problem. 


Ms S. Murdock: If you could do anything to change 
the freedom of information act today, what would you sug- 
gest? Iam asking you; you are the head person. 


Mr O’Grady: As I indicated earlier, I am quite con- 
tent with it. As a police service, we have not experienced 
any problem with it, nor have we been required to change 
our general philosophy that we have adopted, certainly 
over the past 10 years. Essentially, it is business as usual. 
There is no inclination on my part to suggest any changes. 


Ms S. Murdock: I know this has nothing to do with 
you now, but as it is another police force, one of the rec- 
ommendations in the Sault Ste Marie written submission 
to us is that if you get a request from the same requester on 
the same file continuously and repetitively, that instead of 
having to release the entire file each time, you only release 
the updated portion of the file. If the last time you sent out 
information on an information request was last June, then 
if you get another request in January you would only send 
from June to January. That is another process thing— 


Ms McTavish: That is an option you should be able to 
negotiate with the requester, unless they are being really 
sticky. 

Ms S. Murdock: And that is allowed under the act? 


Ms McTavish: Certainly. You are allowed to clarify 
requests with the requester, and that would be something 
my office would ask: “You’ve already got this information. 
Is it okay to just start looking for information from the date 
of your last request?” That is very reasonable to do. 


Ms S. Murdock: Actually, I think you have partially 
answered it. In terms of highway traffic accidents, I would 
imagine there would be a fair number of requests in that 
regard, just to have access to the accident report. 
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Ms McTavish: The accident report is a public record 
anyway, so that can be publicly acquired. There may be 
additional details. The OPP sometimes produces technical 
accident reports that get into more technical details, drawings, 
of why the accident took place, and certainly if someone 
wants that additional information they can request it 
through the freedom of information act. That does occur 
with increasing frequency. 


Mr Owens: It is nice to see happy witnesses in front 
of us, for a change of pace. 

The Solicitor General mentioned that training pro- 
grams and things like that would be put into place around 
the freedom of information act. Can you tell the committee 
what type of recommendations the OPP has been involved 
in, or will you be involved in developing training packages 
for your staff around freedom of information? 
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Mr O’Grady: I think I might be wiser to refer this 
also to my colleague Ms McTavish. There has been ongoing 
training within her office with her own people, as new 
people come on board and so on, dealing with the act, so 
she has firsthand knowledge of that kind of training. I am 
not aware of what training the Solicitor General was pro- 
posing, but we could speak of that training we know. Per- 
haps I could refer it to her for that purpose. 


Ms McTavish: Was that specifically with the OPP? 
Because we do training within the ministry and we have 
also trained municipal police forces in how to deal with the 
act. 


Mr Owens: I think it was with respect to police forces 
across the province, the OPP and Metro and everybody 
else. I guess, with the positive experience the OPP has had 
with the FOI, I made an assumption it would have some 
input into the training of folks across the province. 


Ms McTavish: Over the past year, during 1990, we 
did train municipal police officers from the major regional 
forces for a two-month period on freedom of information 
legislation and how to deal with the legislation. The OPP 
staff sergeant I have on staff provided a great amount of 
input into that training program for municipal police offi- 
cers. That staff sergeant also had considerable input into 
the Ontario Association of Chiefs of Police training pro- 
gram for other police forces that took place in the fall of 
1990. So there has been input into that program. 

As far as the OPP goes, we have ongoing training with 
the OPP on freedom of information issues. We have spoken 
to media relations. We go out and talk to district and detach- 
ment meetings. We talk to the OPP almost on a daily basis 
on various issues. It is not training, but we provide advice 
to the OPP on a multitude of issues including media issues. 


Mrs Mathyssen: I guess my question is to the com- 
missioner. You have indicated in the last three years that 
the new act has not hampered you in any way to do your 
job. Has it facilitated you? Has it increased your ability to 
do a good job or helped you in any way? 

Mr O’Grady: Again, because it was not a departure 
from the approach we had been taking all along, we really 
did not see any significant change at all. It was our inten- 
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tion and has been for years to be very concerned about the 
public right to know or the public interest in these matters. 
It has been our intention to advise them as fully as possible. 
The facilitator, of course, is the media. It is our intention to 
provide timely and as far-reaching information as we pos- 
sibly can to the media so that that can be done. Since the 
advent of the act, that philosophy has not changed, so | 
really cannot say that I see any difference from the point in 
time when we did not have the legislation and in the last 
three years that we have had it. Basically, the circum- 
stances have remained the same. 


Mrs Mathyssen: I know police budgets are very often 
stretched and burdened by the demands made on them. I 
wondered if providing this information has created yet 
another demand in terms of photocopying or processing or 
staff time. Is cost a concern at all? 


Mr O’Grady: I guess that question has two sides to it 
also. Good media relations and the good flow of informa- 
tion to the public, I suppose, if one took the time, could 
measure that in return to us. It might very well be that it is 
money well spent in any areas that we have increased our 
focus. I think we probably get it back 10-fold in being able to 
do better policing. That is the answer as it relates to the OPP. 

Certainly, there has been expense with regard to the 
freedom of information unit. That may be one of the reasons, 
when I became the commissioner, the freedom of informa- 
tion unit was part of the OPP. I did not like the public 
perception that it was part of the OPP, but I might have had 
a more practical reason in that it no longer comes out of 
my budget either. 


Mrs Mathyssen: In a way, I suppose the freedom of 
information does facilitate you, if, as you said, it helps you 
to do the job better. 


Mr O’Grady: Any flow of information to the public 
and back to the police that increases understanding of our 
problems and solicits assistance to us is certainly in line 
with our approach of community policing these days. That 
is the modern concept. And the medium by which we do 
that is through the media. So all three parts working 
together in a co-operative manner is absolutely essential. 
If that breaks down, it is a great impairment to our activity. 


Mr Morin: Our mandate is to bring in changes and to 
review the whole act and make recommendations to the 
assembly as to what the amendments should be. You have 
mentioned briefly to Mrs Murdock, I think, that you were 
quite satisfied with act itself. I will ask you this in a very 
candid way: If you were to give advice to the municipal 
police as to how to implement their own act, what would 
you tell them, or what would you tell the ministry? 


Mr O’Grady: I do not really think I am competent to 
give advice to the municipal policing authorities, because I 
am not walking in their shoes and I am not aware on a 
day-to-day basis of the problems they face in dealing with 
the public and the problems they face in dealing with the 
media. I can really only speak for myself. I think it would 
be extremely presumptuous of me to suggest what they 
should do. 
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The only suggestion I would make is that that type of 
advice and information should come from those areas that 
are concerned with the issue at the moment. 


Mr Morin: Has the municipal freedom of information 
affected your release of information policies? 


Mr O’Grady: No, it has not. 
Mr Morin: Not a bit. It did not influence it at all. 
Mr O’Grady: No. 


Mr Sterling: I am very much interested in section 11 
of the act and section 5 of the municipal freedom of infor- 
mation act. In light of the recent decision, I believe by the 
Supreme Court or the Court of Appeal, to allow a woman 
to sue the Metropolitan Toronto Police Commission, I 
guess it would be, in that section which is the only section 
in any freedom of information act in the world which re- 
quires someone to disclose information without a request, I 
am interested to know whether you have utilized that section 
in terms of the Ontario Provincial Police or are concerned 
about being sued for not releasing information which 
would endanger a member of the public. 


Mr O’Grady: I do not know if I can answer on point, 
but I will give you an example. I am trying to recall the 
time frame. I am sure it would be before the municipal act 
was in place, but I think the provincial act would have 
been in place at that time. Having said that, there was 
probably not a great reference to the legislation when the 
decision was made. 

But you will know that some time ago there was a 
threat to bomb the transit system here in Metro Toronto. 
That was of great concern and involved a number of police 
services, including my own. At that time, when that infor- 
mation was in the hands of the authorities, so to speak, a 
decision had to be made. Would this information be better 
kept quiet to facilitate the investigation, or were the cir- 
cumstances such that it demanded that the public be ad- 
vised as soon as possible? Of course, the decision was 
obvious: The public had to be advised. So there was a 
weighing there of the public right and the public need to 
know as opposed to any other considerations. As you will 
know, that was the decision, to advise the public. I think 
that gives an illustration of the intention of police agencies 
in matters such as this. 


Mr Sterling: I do not doubt the intention of the police 
agencies. I was more interested in whether anybody had 
taken this new right to sue the government or agencies of 
the government, which you are, and had proceeded to 
court with it. There was some question in the case of this 
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woman about whether she had the right to sue. There can 
be no question, if she is unsuccessful in her court case, in 
my view, that that right now springs from the new act, 
which is section 5 under the municipal freedom of infor- 
mation act and in section 11. But I was interested to know 
whether there had been any rights of action or legal suits 
against the OPP to date under that section. 

Mr O’Grady: Not to my knowledge. 

Mr Sterling: I suspect it is because most people do 
not know the section is there. 

Are municipal police forces aware of their legal obliga- 
tion, or have you had any conversation with them on that? 

Mr O’Grady: I would not be competent to speak for 
them. 

The Chair: I have a question to ask. I would like to 
vacate the chair. 


Mrs Marland: We will waive. Stay where you are. 


The Chair: It is basically for information. Earlier, 
when you first made your presentation, you indicated that 
it was your understanding that you just came here to 
answer questions from the committee. I was wondering, if 
you had the opportunity, would you have prepared a writ- 
ten submission with recommendations. 

Mr O’Grady: No, I do not think I would have. For 
our purposes, I do not perceive that we have a problem. 
Therefore, I am quite content to answer anything that I am 
competent to answer, but it would not have been my inten- 
tion to present a brief. 

The Chair: I wish to thank the people from the Ministry 
of the Solicitor General for appearing here this afternoon 
and answering our questions. Thank you for coming. 

Mr McClelland: The other group is not here? 

The Chair: No. 


Ms S. Murdock: I just have one question before we 
retire for the day. The book by Professor Flaherty, do we 
have a copy of that to be shared? 

Mr Fletcher: Noel has one. He will photocopy it for 
you. 

The Chair: You are certainly welcome to read the 
book if you wish. 

Ms S. Murdock: Actually, could I borrow it? 

The Chair: Sure. 

Ms S. Murdock: Second, just a point of correction 
to Mr Morin: it is Mademoiselle Murdock, ce n’est pas 
Madame. 

The committee adjourned at 1604. 


—_ 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Monday 25 February 1991 


The committee met at 1325 in room 228. 


REVIEW OF FREEDOM OF INFORMATION 
AND PROTECTION OF PRIVACY ACT, 1987 
Resuming consideration of a comprehensive review of 
the Freedom of Information and Protection of Privacy 
Act, 1987. 


The Chair: Seeing a quorum, before the proceedings 
begin this afternoon I would like to read a letter from the 
Management Board of Cabinet in regard to the Freedom of 
Information and Protection of Privacy Act. I will make 
sure that each member gets a copy of this letter. It says: 

“Dear Mr Duignan: 

“It was kind of you and your committee members to 
accommodate my request to appear at a later phase of the 
committee’s public hearings on the freedom of information 
and protection act, 1987. This postponement will not only 
allow me to attend more fully to the estimates submissions 
now under consideration, but will also give me the oppor- 
tunity to hear the public’s views and incorporate them into 
my intended statement. 

“Aware of the critical role of your committee in ensuring 
a meaningful public participation in the review of the act, I 
shall continue to follow closely the deliberations during 
the public hearings. In particular, I look forward to the 
recommendations your committee will put together which, 
I am confident, will make a significant contribution towards 
creating a more open and accountable NDP government 
for all Ontarians. 

“In the meantime, I feel that it is important that we main- 
tain as open a process of consultation as possible to enable us 
to hear the divergence of opinions on this issue. The resolu- 
tion on the question of open government hinges both on 
specific initiatives as well as on the manner in which we 
develop them. I expect that my ministry’s own submission 
before your committee will in fact try to reflect as broadly 
as possible the many concerns of your constituencies. 


“Thank you once again for your kind consideration of . 


my schedule. Please relay to your committee my continuing 
commitment and support.” 

Signed, “Frances Lankin, Chair” of Management 
Board. 

I will make sure that each member gets a copy of that 
letter. 

Mr Owens: We had a presenter, Ken Rubin, who 
spoke to us I guess during the first week of hearings about 
some great difficulty with respect to obtaining information 
from SkyDome. I am wondering if it would be within the 
purview of this committee to invite either the chairman of 
the board or whoever would be in charge of the release of 
information to this committee and perhaps explain why 
they have such a great deal of difficulty in releasing infor- 
mation, as there is a great deal of public funding involved 


in that facility. I guess if it is within the purview of this 
committee, and I guess we can get the advice of the other 
clerk, I would like to make that request to the committee 
that we do invite the person or persons involved. 


Mr H. O’Neil: Mr Chair, I am just trying to recall, 
when he spoke to us, had they given him reasons why they 
would not divulge that information? 

Mr Owens: I do not recall that he was provided with 
any reasonable explanations of the refusal to grant his re- 
quest and as I say, the agency does not fall under any of 
the exempted agencies. It boggles my mind why they 
would not want to release the kind of information that was 
being requested. I certainly think that the taxpayers of this 
province have a great interest in finding out what hap- 
pened to that agency and I guess it is not our job to probe 
the details of what happened during the construction, etc, 
but I think it would be of interest to the committee to find 
out why an agency such as SkyDome would have such 
great difficulty in releasing information to the public. 


Mr H. O’Neil: If you are going to ask someone to 
come before the committee, whom would you ask? 

The Chair: Why do we not just ask to have the clerk 
look at the request, review it and get back by tomorrow 
morning with some comment on that? I would suspect you 
are looking for the chairman of the commission, or do they 
have a freedom of information section? 

Mr Owens: IJ am not sure. I do not think that is public 
at this point. 

The Chair: Okay. Why do we not have the clerk look 
at the request and get back, if you could have an answer by 
the time we sit in the morning. Any other comments? No? 
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ONTARIO LABOUR RELATIONS BOARD ET AL 


The Chair: I have asked the first witnesses, that is, 
the joint summation on behalf of the Ontario Labour Rela- 
tions Board and the other boards to come forward, please. 
I am wondering if you could identify yourselves with re- 
spect to your organization and the position you hold in 
your organization. 


Mr Ellis: Mr Chairman, my name is Ron Ellis. I am 
the chair of the Workers’ Compensation Appeals Tribunal 
and I will be speaking to a joint submission that has been 
filed with the committee in writing by the chairmen of the 
five tribunals and boards—the Grievance Settlement 
Board, the Ontario Labour Relations Board, the Ontario 
Public Service Labour Relations Tribunal, the Pay Equity 
Hearings Tribunal and my own organization, the Workers’ 
Compensation Appeals Tribunal. 

Beth Symes, the chair of the Pay Equity Hearings Tri- 
bunal, is here with the deputation. The other chairs send 
their regrets. They would have been here had they not had 
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conflicts in their schedules. Representing the OLRB is 
Percy Toop on my left, who is the board’s solicitor, and 
with Beth Symes and speaking for the Pay Equity Hearings 
Tribunal is Mary Anne McKellar on my right. On my far 
right is Carole Trethewey, who is counsel to the WCAT. 

I want to thank you for the opportunity of appearing 
and speaking with you. I take it you will have received the 
joint written submission. The issue we want to address are 
exemptions to the requirements of disclosure under the 
Freedom of Information and Protection of Privacy Act that 
are of particular interest to tripartite adjudicative tribunals. 

The tripartite adjudicative tribunals which are charac- 
teristic of the labour relations world consist, as you know, 
or most of you will know, of a neutral chair, a representa- 
tive of the labour movement or the worker community and 
a representative of the employers or the employer commu- 
nity. All of these tribunals sit in panels of three and make 
decisions by a process of consultation among those three 
representatives. 

Our group has read the Environmental Assessment 
Board’s written submissions that were prepared by its 
counsel, Gail Morrison, and we would wish to record that 
our group generally supports those submissions as well. 

The particular issues with which the tribunals and 
boards I am representing today are specially concerned are 
the public disclosure of first notes taken during a hearing 
by panel members, which I will refer to as hearing notes, 
and second, drafts of decisions and communications 
among the panel members during the course of the decision- 
making process, the deliberative process, and for conve- 
nience we will refer to those documents as deliberative 
materials, that is to say, drafts of decisions and communi- 
cations among panel members during the course of the 
decision-making process. 

I would draw to the committee’s attention that these 
concerns are not hypothetical. Both the OLRB and the 
WCAT have already had requests for disclosure of hearing 
notes, and I may tell you that the consternation with which 
the idea of public accessibility to hearing notes and delib- 
erative materials is viewed by all adjudicators within our 
tribunal and any other adjudicators whom any of us have 
talked to is universal and deeply felt. 

I think it is useful to the committee’s deliberations to 
appreciate that that is a reaction, not of hardened bureau- 
crats reared up in an atmosphere of secret administration, 
but of people whose background before joining boards and 
tribunals is generally that of litigators who are naturally 
disposed to viewing the principle of disclosure of informa- 
tion in other respects as very important. 

I think it is significant that among that group the con- 
cern about the public availability of this kind of documen- 
tation is so strong. In that connection, I would also draw to 
the committee’s attention that this position on those mate- 
rials is also strongly supported by the Ontario Federation 
of Labour, by employer groups and by the counsel to 
unions and to management and employers. The labour law 
subsection of the Canadian Bar Association met some time 
ago and was appalled at the prospect of these materials 
being publicly available. This is the counsel which would 
normally be seeking such kind of information and it is one 


of the rare occasions in the history of that subsection, 
which is a joint labour and management group of lawyers, 
where it has reached unanimity on a particular issue. 

I understand also that you will be receiving submis- 
sions on the same points from the national organization, 
the Council of Canadian Administrative Tribunals, whose 
members will be expressing the same level of deep con- 
cern about public accessibility of this kind of material. The 
question then arises, why is there such a depth of concern 
from people whom you might expect to be friends of public 
disclosure generally? 

Mr Chairman, by way of providing some context, I 
might take a moment to describe the hearing and decision- 
making process about which we are talking here which 
generates the materials to which we are speaking. What I 
propose to do is simply to describe the process at my own 
tribunal, which has certain unique aspects, but which will 
be generally reflective of what occurs at the other five 
tribunals or boards. 

Basically, we get a request for appealing a decision of 
the Workers’ Compensation Board. Our business is hear- 
ing appeals from the board’s decision on workers’ benefits, 
in broad terms. Let’s assume that a worker is appealing a 
board decision. When we receive that request for an ap- 
peal, notice of that is sent to the employers concerned and 
they are asked if they will be participating in the hearing or 
not. We then get from the WCB the file in the matter, we 
put together a package of all of the materials from the file 
that our hearing panel will be looking at and we send that 
package to the worker and/or his or her representative and 
to the employer or employers involved. The parties are 
invited to look at that material and tell us whether there is 
anything in addition they think the panel should have, and 
we have a requirement that everybody give us and the 
other parties three weeks’ notice of additional materials 
that will be presented. 

A hearing date is scheduled, the parties appear, the 
hearing is held before a tripartite panel, as I have described 
previously and the worker typically testifies and is ques- 
tioned and cross-questioned. The worker may bring addi- 
tional witnesses if he or she desires. The employer then 
brings whatever witnesses they may want to present who 
are questioned and cross-questioned. Submissions are 
made at the end of the evidence on the basis of the docu- 
ments filed and the evidence heard and at the end of the 
hearing, the three-person panel goes off and has its first 
caucus. The three sit down to discuss tentatively what the 
decision in the case ought to be and I can tell you that there 
is, I believe, a general impression that in a tripartite adjudicat- 
ing process, the worker members and employer members 
are there as advocates of their community interests. 

In fact that is not true in the individual cases and we 
expect in those caucus discussions for both the worker 
member and the employer member, as well as the panel 
chair, to be expressing their frank and honest views of their 
impression of the evidence that they have heard and seen 
in those hearings. We therefore expect it to happen regu- 
larly that the worker member will be expressing views that 
are contrary to the interests of the worker in that particular 
case and the employer member may be expressing views 


25 FEBRUARY 1991 


that are contrary to the interests of the employer commu- 
nity and employer in that particular case. That discussion, 
because people are being frank and honest about the case, 
leads to the good quality decision that is representative of the 
perspectives that people bring from bringing different experi- 
ences of the workplaces to the decision-making process. 
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During the hearing, as the worker and/or the 
employer’s witnesses are testifying, the vice-chair and the 
members, all three of them, are there making notes of what 
strikes them as they go along through the process to be of 
particular interest or something that should be remembered 
or a question that should be asked or something of that 
nature. Those are the hearing notes to which we refer. At 
the caucus, notes are also made by all three members of 
what transpires at that caucus, what the tentative decisions 
were, what peoples’ various views were. The panel chair 
then goes away and writes the first draft. Again, contrary 
to a general, I think, perception that the writing of a draft is 
the describing of a decision already made, in fact the writ- 
ing is an essential part of the decision-making process. It is 
not until you put your mind to the discipline of writing 
something down and seeing it in writing and considering 
the publication of it that your mind gets down to some of 
the hard slogging and rigorous thinking that is required to 
be sure that you got it right. 

So, in that process, the first draft may turn out to be 
different from what was determined in the initial caucus 
and the panel chair will send the draft then to the other 
members of the caucus and explain to them what the prob- 
lem was, that they will see from the draft reasons that he or 
she has not been able to follow the tentative decision, and 
ask for their comments and input. Those will typically 
come back in written form, either scrawled on the edges of 
the draft—copy of the draft—or in a memorandum. This 
happens with full-time members but more particularly 
with part-time members, especially with part-time mem- 
bers living in other communities. 

It may go through three or four drafts and that kind of 
communication may go back and forth a number of times, 
including one or more additional caucuses before a final 
decision is made. At that point, the decision is put in final 
form with the agreed-upon reasons and issued, and those 
decisions give complete reasons for the decision of the 
tribunal. They are published, they are sent to the parties, 
they are made available to the public. Particularly impor- 
tant decisions are selected and published in Workers’ Com- 
pensation Appeals Tribunal Reporters that are available in 
the library, and so the materials that we are talking about 
are the hearing notes, the notes taken by the panel mem- 
bers during the decision-making caucus, the drafts of the 
decisions on which notes may appear from the worker 
and/or employer member and from the vice-chair and and 
any memoranda that may have been exchanged among the 
panel members during the decision-making process. 

Now it is in respect of those materials that this strong 
reaction against the contemplation of public accessibility 
to those materials arises, and I would like, then, to address 
the nature of the concerns that are generating those strong 
intuitive reactions. It is hard to articulate this. We have 
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made a valiant attempt in our written submission and the 
Environmental Assessment Board also made a valiant at- 
tempt in their written submission to you. But I think the 
essence of the thing is that making those materials accessi- 
ble effectively serves to penetrate and make public the 
adjudication decision-making process. It is as though the 
panel of decision-makers, in their discussions in private as 
to their views on how the decision should go, it is as 
though that were being taped and being made available to 
the public. The ability of those individuals to contribute 
honestly and frankly to that decision-making process at 
that stage in the proceedings is entirely dependent on the 
privacy of those exchanges. Without that privacy, those 
kinds of exchanges would not become feasible. The objec- 
tivity and fairness of the decision-making process depends 
on it being done in private, and the accessibility of this 
material would destroy that privacy. We have mentioned 
also the chilling of the note-taking process that would be 
involved if one knew as one was making the notes that 
they might be reprinted on the front page of the Globe and 
Mail. 

Also, the opening up of the thinking processes of the 
adjudicators to public examination and debate on the basis 
of what will necessarily be incomplete and misleading in- 
formation would have serious potential implications for 
the credibility of the adjudication process. What I note 
down in my hearing notes may not at all be the most 
important thing that I take away from that hearing, and the 
initial draft may turn out to be entirely different from the 
final decision, and there is no way that the public can be 
informed of the process that led from that initial draft to 
the final decision. The thinking processes are being opened 
up to public examination and debate and on the basis of 
what will necessarily be totally incomplete and misleading 
information. 

I would draw your attention to a decision of the Su- 
preme Court of Ontario, the citation for which appears at 
page 3 of the written submissions. It is the decision in Re 
Agnew and Ontario Association of Architects (1987), 64 
Ontario Reports (2d) at page 8. It is a decision of Mr 
Justice Archie Campbell, and the points that I have been 
making are particularly effectively articulated by him in 
that case in the following passage, which reads: 

“The mischief of penetrating the decision process of a 
tribunal member is exactly the same as the mischief of 
penetrating the decision process of a judge. In the case of a 
specialized tribunal representing different interests, the 
mischief would be even greater because the process of 
discussion and compromise among different points of 
view would not work if stripped of its confidentiality. It is 
sufficient to say that there is no reason in logic to distin- 
guish between a judge and a member of the statutory tribu- 
nal under consideration here. The same applies to their 
individual assessment sheets. To ask them about their indi- 
vidual assessment sheets or to seek their production would 
be like trying to get hold of a judge’s notes made during 
the course of argument.” 
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It is, we think, perhaps the only recorded decision of 

the Ontario Supreme Court which addresses this particular 
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question. So there are substantial public interests that are 
not served by disclosure. And so the question then be- 
comes, what is it that would justify a disclosure of this 
kind of material? One thing that becomes quickly clear is 
that the traditional justifications that emerge from the Wil- 
liams report do not apply to the processes of the tribunals 
that I am representing. They do not apply to these tribunals 
for the same reasons that the Williams report found they 
should not apply to courts or to the Legislature. 

The fact is that our procedures and process, our prac- 
tice is open and available to the public. It is required to be 
open by the principles of natural justice that are enforce- 
able by the judicial review proceedings before the Divi- 
sional Court and we all have a requirement of practice of 
giving full reasons for decisions. There is nothing that we 
look at in determining decisions in the way of materials, 
policies, medical files, whatever, that does not have to be 
disclosed in advance to the parties to the hearing and this 
is, aS iS a necessary routine, so disclosed. There is no 
purpose that the Williams report recognized as valid to be 
served by making this material public. 

I would then respectfully suggest that given the serious 
problems that the disclosure of this material presents for 
the adjudication processes in this province, and given the 
absence of any traditional reason for requiring that disclo- 
sure, it would be my respectful submission that this com- 
mittee ought to want to be confident that there are some 
very important other kinds of reasons for justifying that 
disclosure. And in our respectful submission, look as you 
might, you will not find any. 

You will see at the bottom of our submission, at page 
4, that we have a particular recommendation as far as the 
amendment that we are proposing is concerned. We are 
recommending that subsection 65(3) of the act be amended 
as follows to exempt tribunal members’ adjudicative notes 
and deliberative materials from disclosure, and the provi- 
sion in the act that we propose reads: 

“This act does not apply to notes, including draft deci- 
sions, prepared by or for a person presiding in a proceed- 
ing in a court or other quasi-judicial tribunal if those notes 
are prepared for use in connection with the proceeding in 
question.” 

That, Mr Chairman, is our verbal submission. We 
would be very interested and prepared to deal with ques- 
tions and my colleagues would be delighted to participate 
in that exchange if the committee were interested in having 
one. 


The Chair: Thank you, Mr Ellis. We start the rotation 
today with the official opposition. You have about eight to 
10 minutes to ask questions. 


Mr Villeneuve: Thank you, Mr Ellis, for explaining 
your reasons. I somehow think that possibly initially, dur- 
ing the decision-making process, notes during the hearing, 
etc, maybe should not be made public. But I think some- 
where during the decision-making process, be it at prelimi- 
nary draft or final draft—final draft I guess is where you 
report and it becomes public information—I think there 
should be some way to see it just prior to that final draft: 
where are the important conclusions that may not be in the 


final report but have a great deal of influence on the final 
decision in the appeal process? 

I think somehow we as members of the provincial Legis- 
lature are quite often involved in these things, and I am not 
always happy with what I see. I would like to see a little 
bit of what happened before that final draft that we see and 
the appellant sees. 

Do you think that there is room to show or to make 
public to the appellant the major factors that may not be in 
the final report but that influenced that decision? 


Mr Ellis: In my view, the reasons for the decision 
must be those that are set out in the final decision, and it is 
those reasons on which the tribunal must rely and must 
stand on in respect—when challenges come from the parties 
about the decision. 

There is no point, as a practical matter, no line you 
could draw between the private and the public, other than 
the line that is drawn at the final decision, that would be 
useful in that regard. Because if you looked at the draft 
before last, what you would see would be the correction of 
a number of typographical errors, and if you looked at the 
draft before that, what you would see would be maybe a 
change in a sentence—no explanation for it in any of the 
material, just a change that will have reflected a discussion, 
perhaps on the telephone, perhaps over lunch among the 
panel members. 

So if you got that and saw that the sentence had been 
changed, where would that take you? I suggest it would 
take you then into an inquiry into the decision-making 
process. Who made that change? Why was the change 
made? What was the discussion and so on? There is no 
way to stop that inquiry from going straight into the heart 
of the adjudication process and the decision-making process. 

With great respect, in all of our views, the adjudication, 
the decision-making process cannot survive that kind of 
probing inquiry after the fact. It has to take place in an 
environment of privacy in which people have confidence 
that that privacy will be respected after the decision has 
been made. 


Mr Villeneuve: Are there minutes of your caucus 
meetings, be they one, two or three? Are there any formal 
or informal minutes kept of that? 


Mr Ellis: In our tribunal, usually each of the three 
members jot their own notes down, usually at the end of 
the meeting, just to record what the decision was and who 
was going to do what and so on, because we are dealing 
with—I have described one decision. Typically our em- 
ployer members would sit on four cases a week and so you 
might not get back to this particular one for several weeks. 
So you need a note to recall or to bring that discussion 
back to your mind. So it is that kind of note. They would 
be very brief, very non-standard, very personal to the indi- 
viduals concerned, but that would be all. 

Mr Villeneuve: So it is your feeling that when the 
caucus and you as a chair of a committee come out with 
specifying your reasons for this decision, you have basi- 
cally covered all of the pertinent bases and you have made 
them public. 


Mr Ellis: Yes. 


25 FEBRUARY 1991 





Mr Owens: Thank you, Mr Chair. I would like to 
pursue Mr Villeneuve’s line of questioning if I may. 

I would tend to agree with respect to the issue of not 
allowing the private notes to be subpoenaed or whatever 
process is requested under freedom of information. My 
problem is, however, how do we open up this process? 


1400 

Having come from a labour relations background and 
reading some of the decisions by arbitrators like Kevin 
Burkett, whose decisions are quite “lucid and extremely 
well written and who will take you through the process 
that he used to come to his decision, and then again read- 
ing some decisions of arbitrators whom I will not name 
whose logic is not always quite clear and where the deci- 
sion is not always supported by the logic that is rendered 
in the document, I am just wondering how we can get 
some type of a process, recognizing that all arbitrators, all 
panel members of the WCAT are not trained writers by 
profession. 

How can we make that process more open and more 
accessible so that the reasoning that you claim is supposed 
to be in the decision is in fact there so that we would not 
need to go inquiring behind the scenes and wondering 
what was on the decision-maker’s mind when he or she 
made that decision? 


Ms Symes: Mr Owens, that is an excellent question. It 
addresses a different concern, and that is the proper train- 
ing of adjudicators in writing decisions. I think that writing 
the decision is the most difficult task of being an adjudica- 
tor, and at our tribunal we have put in process decision- 
writing workshops with judges of the superior court such 
as Mr Justice Catzman, professors of English and other 
experienced adjudicators such as Pam Picher, to come and 
talk about how you write decisions first of all that are 
clear, secondly that are understandable by the grievor or 
the person who actually came before them as opposed to 
the lawyers, and third that convey the answer in a clear and 
convincing manner. 

I think the answer to your question is good training in 
how to write decisions. One of the things that we have 
learned is that the minimum number of drafts needed to 
get clarity and precision is at least three, and that an adju- 
dicator in trying to achieve that clarity of thought and ex- 
pression has got to work very hard. I think your concern is 
that decisions are uneven and some of them that are 50 and 
60 pages long and you flip to the back page to try to find 
out who won or lost, that we have all got to work to have 
more relevant decisions that are shorter and are accessible 
to the people who come to us with disputes. 

Quite frankly, sir, opening the drafts to public display 
would first of all not help the process, and I suggest it 
would be absolutely counterproductive; namely, you 
would get the first draft, otherwise known as the kitchen 
sink, and that would not produce clarity or precision. In 
fact, it would do just the opposite. 

Mr Ellis: Could I just add one other thought in re- 
sponse to that question? There are remedies already for 
that kind of a problem where you have a decision that is 
not very understandable. For example, many tribunals, 
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ourselves among them, have the power to reconsider so 
that we typically—not typically, but occasionally get a let- 
ter in after a decision has gone out that says: “I do not 
seem to have attended the same hearing as this panel at- 
tended. Here are three issues that we discussed at length 
that were not covered. And I would like to have this recon- 
sidered.” We will send that back to the panel and get them 
to supplement their reasons in response to that kind of a 
request. 

There is also the remedy currently available at the Om- 
budsman. If a decision of that nature, inadequate reasons, 
is taken to the Ombudsman, the Ombudsman’s investiga- 
tion of the things that are not spoken about in the decision 
may well have the result of having the tribunal look at it 
again. 

With respect to private arbitrators, who are selected by 
agreement of the parties, if the parties are not getting the 
kind of reasons that they want from the arbitrators that 
they are retaining, then they have a very easy remedy and 
that is to stop retaining those particular arbitrators. 

I do not think that kind of a problem would begin to 
justify the kind of radical remedy that public exposure of 
these materials would entail. 


The Chair: Are there any further questions? 
Thank you, Mr Ellis. 


ONTARIO GENEALOGICAL SOCIETY 


The Chair: If the witnesses from the Ontario Genea- 
logical Society could come forward at this time, please. 
Thank you for coming this afternoon. If you could state 
your name, then you have about 20 or 25 minutes to make 
your presentation. 


Mrs Simmons: I am Marjorie Simmons. I am the 
chairman of the ministry liaison committee for the Ontario 
Genealogical Society, and we are here to address the post- 
1869 vital statistics records of Ontario. I have already dis- 
tributed a copy of what I am going to speak about today. 

In today’s society we are seeing an unprecedented ero- 
sion of the benefits to be derived from the basic family 
unit. We feel that sound family relationships are an urgent 
imperative. 

The individuals, who are we ourselves, who are compil- 
ing family histories are a vital force in promoting the bene- 
fits of family life. We study and record the links between 
generations and the details concerning the lives of those 
links, and in doing so we extol the virtues of family life. 

The Ontario Genealogical Society requests an amend- 
ment to the Freedom of Information and Protection of Pri- 
vacy Act to remove an obstacle to the free gathering of 
information about past family records, specifically the vital 
Statistics records. 

I am addressing three clauses in subsection 21(2) of the 
act. Subsection 21(1) states that, “A head shall refuse to 
disclose personal information to any person other than the 
individual to whom the information relates except”—and 
the first point is clause 21(2)(d)—“the personal informa- 
tion is relevant to a fair determination of rights affecting 
the person who made the request.” Our comment: It must 
be the right of any person to determine for his family’s 
historical record the simple facts of date and place of birth 
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of any of his ancestors, the date and place and the name of 
spouse of the marriage of any of his ancestors, and similar 
information of death, if this information is available in any 
record. 

Clause 21(2)(f): except “the personal information is 
highly sensitive.” Our comment is that in our society we 
are seeing decisions supported by the courts stating firmly 
that there is no sensitivity touching on birth, marriage or 
death. 

The third clause, clause 21(2)(i): except “the disclosure 
may unfairly damage the reputation of any person referred 
to in the record.” Again, the courts have established that no 
information concerning birth, marriage or death could pos- 
sibly damage the reputation of an individual who would be 
mentioned in that record. 

These three points could be advanced as a logical basis 
for requesting open access to all vital statistics records 
immediately they are collected. This is, in fact, the policy 
in Scotland and in a number of other countries which less 
closely parallel our own. 

However, it is recognized that social changes encounter 
less criticism if they are implemented in stages. In conse- 
quence, the Ontario Genealogical Society requests an 
amendment to the Freedom of Information and Protection 
of Privacy Act which will permit open access to the regis- 
ters of vital statistics as follows: that all Ontario birth and 
marriage records be released into the public domain fol- 
lowing a 75-year confidential period from the date of the 
event, and that all Ontario death records be released into 
the public domain following a 30-year confidential period 
from the date of the event. 
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This latter point of course is already covered in the act, 
but we include it here for the sake of uniformity. 

I want to thank you for allowing us to be present today 
and Mr Gullen will speak to you further about this. 


Mr Gullen: I am Malcolm Gullen. I am a member of 
the OGS liaison committee and I would like to use two 
minutes to just discuss very generally genealogy and family 
history. These two terms are almost synonymous; there are 
several distinctions. 

Today is the culmination of 22 years of effort to gain 
recognition from the government of Ontario that genealogists 
and family historians should have a more liberal access to 
the vital statistics records of Ontario—22 years. 

I think there is the impression among some public ser- 
vants in Ontario, at least in one ministry, that genealogists 
and family historians belong in the narrow zone that sepa- 
rates the area which is covered by normal people and the 
outer fringes of normal people. Genealogists are in fact 
pillars of their societies. They tend to be retired people, 
senior citizens; about half of us are senior citizens. We 
tend to be stalwarts in our community. We belong to the 
lower, middle and upper classes. We are, if nothing else, 
scrupulously honest in paying our taxes and we all take 
good care to vote. There are 5,500 of us in Ontario, and 
these are members of the Ontario Genealogical Society 
who are willing to pay $30 every year as a minimum, 
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branch fees over and above, to declare their interest in 
their pursuit of the history and roots of their own being. 

I looked in the CVs that I was given of members of this 
committee to see if I could find two names that I thought 
might be particularly responsive to a discussion of geneal- 
ogy. I found two. The first is your chairman, Mr Duignan. 
Is that how you pronounce it? 

Mr Duignan: Duignan. 

Mr Gullen: Mr Duignan. And the second was Mrs 
MacKinnon of Lambton. 

McLysaght’s book, Surnames of Ireland, says that the 
name Duignan had its origins in East Connaught. Now, 
East Connaught is the northwest quarter of the Irish Free 
State and it encompasses about seven counties. The east- 
ernmost counties are Roscommon and Leitrim, and 
Roscommon and Leitrim were extremely hard hit in the 
1840s with the Irish potato famine. So I suggest it is possible 
that your forebears came to Ireland along with my wife’s 
forebears around about 1840 or 1850. However, I notice 
that three of your children have got essentially Celtic given 
names, and it may be that either naming your children is 
an established family tradition or you came to this, you 
came to Canada much more recently than the 1840s. 

Mrs MacKinnon, you have eight grandchildren. Do 
these grandchildren all know that they are descended from 
the Clan Alpin? They do, good. Do they know that the 
Clan Alpin is situated in Arran and in the east coast of 
Skye? Do they know the name, the maiden name of their 
grandmother? 

Mrs MacKinnon: Mine? Certainly they do. 


Mr Gullen: Good. Do you in turn know the maiden 
names of your two grandmothers? 

Mrs MacKinnon: Yes. 

Mr Gullen: Good. Well, I was right in one case anyway. 

Mr H. O’Neil: How come you picked only the NDP 
and not the Liberals? 

Mr Gullen: Well, the Liberals tended to have rather 
ordinary names that were very difficult to— 


Interjections. 
Mr H. O’Neil: Hugh Patrick O’Neil is ordinary? 


Mr Gullen: Well, I am not saying it is—I should not 
have said ordinary. 


Mr H. O’Neil: I am just kidding. 


Mr Gullen: But there are thousands and thousands of 
O’Neils all over the place. 


Interjection: Some of them are quite proud of it, I 
am sure. 

Mr Gullen: Well, can we move on now to the second 
brief? There are two briefs submitted. The first one dealt 
with the OGS experience of the office of the registrar general 
of Ontario, and the second one was of four pages, and it is 
access to the post-1869 vital statistics records. 

Paragraph 2 reiterates the wish of, the wish expressed 
by Mrs Simmons, my colleague. Paragraph 3 deals with 
the incorporation of the 30-years-dead rule in Section 2(2) 
of FIPPA. And I was pleased to notice that the minister on 27 
March made a statement that all supporting documentation 
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including medical statements of death will be transferred 
to the archives. This is quite important to some few family 
historians. 

Can we move now to section 4? It deals with marriage 
records. Now, I ask a question: what information provided 
in a marriage record could by its publication cause pain, 
distress or embarrassment to either party to the marriage 
and constitute an invasion of privacy, particularly after 75 
years? 

I am sure that some of us, anyway, know of people 
who have celebrated their diamond wedding anniversary. 
A diamond wedding anniversary is 60 years. How many of 
us know people who have celebrated their 75th wedding 
anniversary? I think there are precious few people who 
celebrate a 75th wedding anniversary. So really what we 
are talking about here are marriage records that relate to 
people who are now dead. But the inclusion of marriage 
records in the 75-year rule simplifies enormously the pub- 
lication of marriage indexes. It makes it very easy to locate 
a marriage. 

I point out too that the 75-year rule is identical with a 
proposal which is contained in a document published by 
the Thatcher government. It is a white paper. I have a copy 
here. Paragraph 5: the white paper governs access to regis- 
trations of births, marriages and deaths in England and in 
Wales. Scotland is completely separate. In Scotland, any- 
one can have access to an index of birth, death and mar- 
riage events almost from the time that these records are 
created. It takes about 6 to 12 months for the paper regis- 
tration to be keyed into a computer database. Once the 
material is in the computer database, it is open to public 
scrutiny by anyone who cares to pay $18.40; they can 
spend a whole day browsing through the computer 
database. Once they have located a record, they can either 
take notes from the record themselves or they can pay $9 
and something and get an official transcript taken from the 
record. 

This information about Scottish practices is contained 
in a letter I have from Brian Philp, who is the deputy 
registrar for Scotland in Edinburgh, and I have a copy of 
that letter with me which I would be glad to have photo- 
copied if you want it. 

Paragraph 6: Prior to the white paper, the British gov- 
ernment published a green paper. The purpose of a green 
paper is to present the government’s thoughts on a topic 
through public discussion. In this green paper—I have a 
copy here—they outlined four possibilities of handling 
what they refer to as “historical” vital statistics records. 
They outlined four choices, and the last choice they out- 
lined was the 75-year rule, which option, on balance, the 
government believes to be preferable. They waited 14 
months and they had about 200 group responses. They 
considered all these and 14 months later they published the 
white paper, which says that as far as the British govern- 
ment is concerned, historic records are those records which 
are more than 75 years old, and access is free; they are 
now in the public domain. 
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I thought it was interesting in paragraph 7 to look at how 

many Ontario residents would be affected by the publication 
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of birth records—how many living Ontario residents 
would be affected. It turns out that about 50% of male 
children born live in Ontario and 70% of female children 
born live in Ontario reach the age of 71. So about half the 
men who are around today and 70% of the women would 
be affected if their birth record was released. 

So the question arises, does public access to a birth 
registration 75 years after the event constitute a meaning- 
ful and substantial invasion of personal privacy? Until 
about 30 years ago it was believed that a birth record 
should be concealed—a birth record should be kept private 
because it may conceal what was called an. illegitimate 
birth. I suggest that today the concept of an illegitimate 
birth is very substantially null and void. 

I discovered just yesterday a paper that was published 
by the government of Quebec. It is called “La situation 
démographique du Québec.” It was compiled by a demog- 
rapher, Louis Duchesne, and published by the Quebec 
government, and this makes the very startling announce- 
ment that if current trends continue, fewer than half of all 
Quebeckers under the age of 50 will ever be legally married. 
If this is the case, then there are going to be many, many 
instances of so-called illegitimate births, at least in Quebec. I 
have no details like this for Ontario, but I suggest that the 
concept of illegitimate birth has very much gone by the 
board. 

Actually, the concept, I think, arose in Scotland, and 
was not so much concerned with the moral aspect of the 
birth outside wedlock as it was concerned with the fear of 
the parish officials that the mother and her child would be 
a financial burden on the parish; somebody had to look 
after them. There are many instances recorded where if a 
woman was discovered to be unmarried and pregnant—if 
she did not belong to a village, if she was not born in the 
village or in the parish—she was smartly whipped off to 
wherever she was born so that her parents or her family 
could assume the responsibility of looking after her and 
her child. 

I was asked, what do you say to someone who says, 
“Look, I’ve got an 83-year-old aunt who, it turns out, was 
born out of wedlock, and we would be absolutely mortified if 
this became known.” In the last section of paragraph 7, I 
have suggested a mechanism by which this kind of situa- 
tion can be tackled. But I do think that an extension should 
be (a) an individual act and (b) a deliberate act on the part 
of the applicant. 

We have benefited from correspondence with a man 
who is a reasonably accepted authority on vital statistics 
records in the United States, Thomas Kemp. Now, he has 
his own ideas on vital statistics records. He feels that vital 
statistics records should enter the public domain at the 
time they are created and he gives his reasons. It was he 
who suggested that the society get in contact with the In- 
ternational Institute for Vital Registration and Statistics, of 
Bethesda, Maryland. These people wrote to me and I have 
copies of their correspondence in here if you want to look 
at it. They told me that, as in Scotland, vital statistics re- 
cords enter the public domain very shortly after their cre- 
ation in Argentina, which is not unlike Ontario; 
Bangladesh, which is very substantially different; Chile— 
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well, perhaps it is like Ontario; and the Dominican Republic, 
which again is hardly like Ontario. 

I thought that paragraph 9 was particularly significant. 
Mr Kemp described a common practice in New England 
where cities and villages, towns, regularly publish an an- 
nual report that includes all the birth, marriage and death 
events that occurred in that year. Now to me this is signifi- 
cant because as a family historian I am interested in know- 
ing where these things are published, but also because it 
indicates very clearly the absence of any state legislation 
that prohibits this activity. In other words, in the New 
England states that publish these things annually there is 
no state legislation which says that people cannot do this. 

One of our members suggested that I contact the archivist 
of Alberta in Edmonton and I did. I have a letter from him 
that really describes the material that I have covered in 
paragraph 10. They have 24 metres of shelf space of regis- 
ters of baptisms and marriages which extend from 1898 to 
1983 to which access is given. Another accession number 
consists of 166 name index books to births, marriages and 
deaths which took place in the Northwest Territories and 
Alberta from 1874 to 1982, which is only nine years years 
ago. So access in Alberta is given to records which are 
only nine years old. 

Now, a problem arises here. I got hold of the Vital 
Statistics Act of Alberta and I looked up subsection 32(7.1) 
and it appears that the archives of Alberta are breaking the 
law. Because subsection 32(7.1) says: 

“Notwithstanding subsections (2), (4), (6) and (7), a 
certified copy, photographic print or certificate, as the case 
may be, of the registration may be issued to any person if 

“(a) in the case of subsection (2)”—these are birth re- 
cords—‘“100 years has elapsed since the date of birth, 

“(b) in the case of subsection (4)”—these are marriage 
records—“75 years has elapsed since the date of the mar- 
riage, and 

“(c)’—this is about deaths—“in the case of subsec- 
tions (6) and (7), 50 years has elapsed since the date of the 
death or stillbirth, as the case may be.” 

I do not know how you reconcile these two things. On 
the one hand, Alberta says that you can get access up to 
1983 or 1982, and you look at the Vital Statistics Act of 
Alberta and it says something which is quite different. The 
only way I can see to reconcile this is that, briefly, it is 
okay to look, but it is not okay to publish. In fact people 
who have access to Alberta archives are required to sign an 
agreement with the archives of Alberta and one element in 
that agreement is that they agree that they will not publish 
unless they have the specific written consent of the director 
of Vital Statistics in Alberta. 

We ask that you review this submission and the two 
written submissions very carefully, and we do hope that 
you will agree to include the 75-year rule in the FIPPA. We 
would like to very respectfully suggest that a new, com- 
plete section of FIPPA be devoted only and exclusively to 
birth, death and marriage records and that the word “re- 
cord” be used and the words “public domain” be used. 

I had some correspondence with the office of the regis- 
trar general of Ontario, and in my opinion they were being 
very picky because they claimed that if somebody else’s 


name—if the name of a living person appeared in a record, 
then issuance of that record, giving access to that record 
could be held up because the person was still alive. 
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In my opinion this creates a ludicrous situation. Sup- 
pose a man dies and at his death he is attended by a physi- 
cian who could be relatively young, about 25 or so. Now, 
if the physician signed the death certificate and gave his 
full name and his academic qualifications and perhaps his 
address, then does this mean that we have to wait until that 
physician dies and 30 years after that before the record can 
be released? Well, apparently on something like this we 
have to ask for an assessment from the commissioner. 


The Chair: One minute to wrap up. 
Mr Gullen: That is all. Thank you very much. 


The Chair: Thank you very much. Did you wish to 
submit the white paper and the green paper and the various 
letters you had as evidence to this committee? 


Mr Gullen: I have them here. I have already submit- 
ted copies, but apparently they have gone to the wrong 
place. Nobody told me, but they went to the assistant com- 
missioner for privacy, and in fact they should have gone to 
the Management Board of Cabinet. So the assistant com- 
missioner for privacy has copies of all these things that I 
have mentioned. You can either ask the clerk to recover 
them, or, if you simply tell me what records you want 
copied, I will provide them. 


The Chair: In fact, it should have come to the clerk of 
this particular committee, as we are the committee that is 
dealing with the review of the act. 


Mr Gullen: Would you like a copy of the white paper 
and the green paper? 


The Chair: A copy of the white paper, the green 
paper and the various letters you indicated. 


Mr Gullen: I will turn these over to Mr Arnott. 
The Chair: Thank you very much. Mr Villeneuve. 


Mr Villeneuve: Thank you very much for your pre- 
sentation. I know I have received several letters from con- 
stituents reinforcing very much what you have just 
submitted. Does the federal act, the Access to Information 
Act, have any bearing on genealogy and what your inter- 
ests are? 


Mr Gullen: I do not think so. I have not searched the 
federal freedom of information act to discover it, but I 
believe that vital statistics records are entirely a provincial 
matter. 


Mr Frankford: Can you briefly tell us who has ac- 
cess to death certificates? 


Mr Gullen: After 30 years a death certificate enters 
the public domain by subsection 2(2) of the Freedom of 
Information and Protection of Privacy Act, and I assume 
that anyone—after a person has been dead for 30 years, 
any information concerning them is no longer classed as 
personal information. To me, that means it is now in the 
public domain, so that anyone who wants it can go and ask 
for a copy of a death certificate 30 years after the event. 
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Mr Frankford: Pardon my ignorance. Who, if any- 
one, has access right now in, let’s say, the year or years 
immediately after someone’s death? 

Mr Gullen: I do not know. I suppose immediate 
members of the family would have access. The person 
who was looking after the settlement of the will would 
need a copy of the death certificate if there was an insur- 
ance policy involved. 

Mr Frankford: Well, I would have to check. I am not 
even sure if it is that clear and I was a physician before I 
got into this business. 

Mr Gullen: Are you from England? 

Mr Frankford: No, certainly it was not clear and 
quite often one had to sign a certificate for the family for 
insurance policies, which was not—which had to be done 
because they, I believe, could not get the certificate them- 
selves. 

Mr Gullen: I know in Scotland the undertaker has to 
have a copy of the death certificate because he has to bury 
the body. 

Mr Frankford: That is right. 

Mr Gullen: But I just assume that insurance people 
have access and probably any member of the immediate 
family would have access. 

Mr Frankford: Yes. Well, my recollection is that it 
was much more accessible in England and it was taken for 
granted that the family might well need it. 

Mr Gullen: But as far as the public domain is con- 
cerned, it is 30 years under subsection 2(2) of FIPPA. 

Mr Frankford: Plus in Scotland and other jurisdic- 
tions, you could go and— 

Mr Gullen: Well, I know I have my own 
grandfather’s death certificate, and he died in 1945. But 
from what I read from Brian Philp, anyone can go and 
identify a death and if they wish, they can look at the 
certificate. 

Mr Frankford: And if I am not mistaken, here, if 
people are doing medical research on causes of death or 
patterns of death, that needs some special dispensation. 

Mr Gullen: Yes, I know that there are some interna- 
tional standards, there is a code that corresponds to differ- 
ent causes of death and these are statistical records that are 
published, I believe, whereby you can keep track of the 
number of cases of people who died of suicide or some- 
thing like that. But I do not think individuals are identified 
for this record. 

Mr Frankford: But I think these things may be pri- 
marily produced by government departments and that indi- 
vidual researchers have to get special dispensation. 

Mr Gullen: It could be. 

The Chair: Any further questions? Thank you, Mar- 
jorie and Malcolm, for coming along and making your 
presentation this afternoon. 

Mr Gullen: Thank you very much. 

The Chair: And to correct the record, I am just a 
recent immigrant to Canada, for the last 16 years, but my 
family have been coming since 1919. 
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Mr Gullen: Did you come from Roscommon? 


The Chair: Not Roscommon, but actually, my parents 
were born in Tipperary, which is just south of 
Roscommon. 


Mr Gullen: Well, I was not that far out. 
The Chair: No. 
Mr Villeneuve: A long way. 


The Chair: Thank you very much for appearing here 
today. 

I am wondering if the witnesses from the Canadian 
Manufacturers’ Association would come forward at this 
time. 

I understand that the witnesses for the next presentation 
are not here yet, so I am ordering a 10-minute recess. The 
committee will reconvene at 2:50. 


The committee recessed at 1438. 
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CANADIAN MANUFACTURERS’ ASSOCIATION 


The Chair: I would like to call our next group of 
witnesses, from the Canadian Manufacturers’ Association. 
Welcome to the committee hearings. Could you state your 
name and the position you hold in your organization? You 
have about 20, 25 minutes. 


Mr Dean: Thanks very much. I am John Dean, senior 
counsel, manufacturing and development with IBM Canada 
Ltd, representing the Canadian Manufacturers’ Association 
as the chair of a legislation subcommittee dealing with 
privacy and freedom of information. On my immediate left 
is Susan Boughs. She is legal manager for the east for 
Shell Canada Products Ltd. On my far left is Deborah 
MacCormac. She is corporate counsel for Du Pont Canada 
Inc. We are employees of firms that are members of the 
Canadian Manufacturers’ Association. On my right is Ian 
Howcroft, who is a staff member of the association. 
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I understand that you have received copies of our brief 
in the form of a letter to the Chair. Before turning to the 
brief, I would like to emphasize that businesses create and 
gather information that is just as sensitive to the wellbeing 
of the organization as personal information is to the 
wellbeing of an individual. Improper disclosure of this 
sensitive information could very well result in damage or 
injury to the organization, whether it be from lost sales, 
lost revenues, lost technology—it comes in many forms. 
And the loss to the business goes further than just a loss to 
the business. It also has a direct impact on the employees 
working for the business as well as the families of those 
employees. 

The kind of information I am thinking about is infor- 
mation that may relate to tax projections, future products, 
technology, employment predictions; any information that 
is important to the operation of the business. If that infor- 
mation should fall into the hands of a competitor, the real- 
istic expectations that a business might have arising from 
giving the information to government—whether it be vol- 
untary in support of grant applications approvals or 
whether it be mandatory as required by the various statutes 
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that are after information that must be supplied—these ex- 
pectations may not come to happen. So it is very important 
that sensitive information of businesses be handled prop- 
erly and held properly by government when that informa- 
tion is provided to government. 

In the time since the Freedom of Information and Pro- 
tection of Privacy Act took effect, the association has no- 
ticed a number of things, but there are two issues that we 
would like to focus on today. The first has to do with the 
definition of “supply” in subsection 17(1) of the act and, 
flowing from the concern with respect to that definition, an 
issue that we did raise prior to the act being declared effec- 
tive, a concern that there should be a right of appeal to the 
courts—appeal from decisions of the commissioner to the 
courts. Those are the two issues that we want to focus on. 

As I have stated, just as it is important to keep personal 
information about individuals private, there is a legitimate 
need to keep the business information of organizations pri- 
vate. If confidential business information reaches the 
hands of a competitor, there may well be an unfair compet- 
itive advantage resulting in loss to the owner of the infor- 
mation and gain to the competitor. The need to keep 
important business information confidential is an ongoing 
concern whenever it is necessary to give such information 
to government institutions, regardless of whether the infor- 
mation is given because of a mandatory requirement in a 
statute or whether it was volunteered. The concern is even 
more important, though, if the information has to be given 
because of a statutory requirement. 

Prior to the introduction of the Freedom of Information 
and Protection of Privacy Act, 1987, there were processes 
in place to maximize the amount of confidential informa- 
tion given to government while protecting the information 
from unauthorized disclosure. Government and business 
could agree on the terms, on what was to be done with the 
information and who was to see it. Statutes that made it 
mandatory for the business to provide information usually 
provided for the confidential retention of that information. 
I am referring to statutes like the Securities Act, the Corpo- 
rations Information Act and the Business Corporations 
Act, which require data to be given but require that it be 
kept confidential. 

Introduction of the information and privacy act 
changed the process for government handling of confidential 
information. Business now is only protected from damaging 
and potentially damaging disclosure if the information 
meets the criteria of section 17 of the act or if it was given 
under another statute that specifically protected the confi- 
dentiality of the information. 

There was a change to the information and privacy act 
that took effect at the beginning of 1990, and this in effect 
repealed the confidentiality provisions of the other acts and 
established confidentiality within the Freedom of Informa- 
tion and Protection of Privacy Act. About 11 statutes that 
used to have their own confidentiality sections were pre- 
served specifically by reference in subsection 67(3) of the 
Freedom of Information and Protection of Privacy Act. 

The rest of these statutes that had the confidentiality 
protection repealed were not specifically mentioned as a 
result of the 1990 amendment. I gather it was decided not 











to have long lists that could quickly become outdated but 
rather to treat the subject in a general fashion—which the 
association agrees is the right way to go about it—and if 
there was protection afforded information given under 
those other statutes that were not picked up in section 67, 
the general section 17 would suffice. 

I am not going to get into how one protected informa- 
tion given to government under section 17; that is, infor- 
mation either voluntarily given or given because of a 
Statute. It is set out in the brief and it is merely a reiteration 
of the section. But the key thing to note from the concern 
that we have is that the information to be protected under 
section 17 must have been supplied to the government 
institution in confidence. The association is concerned that, 
because of a narrow interpretation of the word “supply” in 
section 17 by the former Information and Privacy Com- 
missioner, it may be impossible to meet the section 17 
criteria to prevent government disclosure of confidential 
business information. 

The commissioner has held in several orders that busi- 
ness information that had to be given to government be- 
cause of an agreement, a pre-negotiated agreement, was 
not “supplied” and therefore not qualified for protection 
from disclosure under section 17. This logic could extend 
to situations where business information is given by man- 
date of a statute. If information mandated by statute is 
deemed not to be supplied because the donor had to pro- 
vide it, there will be no protection under the act unless the 
mandatory statute is listed in subsection 67(3). Business 
information provided as a result of one of the statutes that 
was excluded from being specifically referenced in 67(3) 
is then unprotected. 

Our concern about extension of the logic that came in 
particular from Order 87 to mandatory statutory situations 
is heightened because the former commissioner has been 
heard to have previously promoted such an extension. 

This association feels the act should be amended to 
define supply in such a way as to protect business informa- 
tion given government from disclosure if it meets the other 
criteria of section 17, regardless of whether it was pro- 
vided in a voluntary manner or because of the requirement 
of another statute. 

We do not feel the Legislature intended, nor is it fair, to 
remove information previously protected under other acts 
from section 17 on the basis of a non-judicial interpreta- 
tion of the word “supply.” Nor do we feel business infor- 
mation provided under a negotiated agreement should fail 
to meet the supply criteria. The donor did not have to agree 
to sign any agreement requiring the provision of the busi- 
ness information, particularly in Order 87. By signing such 
an agreement, the donor is merely pre-declaring a decision 
to voluntarily provide the information which, without such 
an agreement, would not fail the supply test. Pre-signing 
an agreement does not change the confidential nature of 
the information nor the potential damage to the donor. 

1500 

In our opinion, “supply” should apply to information 
given with or without an agreement. We really feel that 
“supply” means “provide without concern as to how or 
why the information was supplied.” The concern we have 
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with the non-judicial interpretation of the word “supply” 
raises the question of whether this would have occurred 
had there been a right in the act to appeal a 
commissioner’s decision to a court of law. Without such a 
right there is a perception, right or wrong, that decisions 
may have been taken based on political considerations that 
would not have occurred had there been such a right. 

Business wants to feel comfortable that the information 
that is given government, whether it be voluntary or man- 
datory, will be used in the way it was intended and not in a 
way that will hurt business. If the latter could occur, there 
is a tendency to hold back on the amount of information 
being given, which I do not think is in the best interests 
both of business and government. 

We recommend an appeal from the commissioner to 
the courts be specified in the act along the lines of the 
federal access to information legislation. We feel this is 
necessary to provide a process that is, and is clearly seen to 
be, independent of government when there is a dispute as to 
whether or not requested information should be released. 

We have seen several situations where a commissioner 
made confidential business information available that 
might otherwise have been protected by section 17. Who 
knows, the next situation may involve a different time, a 
different commissioner, a different government and the de- 
cision may be made not to release the information that 
perhaps should have been released. A right of appealing a 
commissioner’s decision to a court of law, in our opinion, 
will go a long way to alleviating our concern. 

That ends the formal presentation. I and the other 
members will be very happy to answer any questions to 
clarify what we have said and raise new points with respect 
to what we have said. Thank you. 


The Chair: Thank you, Mr Dean. I invite the govern- 
ment party to open questions. Mr Owens. 


Mr Owens: Thank you, Mr Chairman. With respect to 
legislation like the workplace hazardous materials infor- 
mation system legislation that came into effect a year or so 
ago, that provides protection for trade secrets being re- 
leased, how do you folks feel about the implementation of 
legislation like WHMIS, the right to know, and where a 
trade secret, whether it is a blend of a certain substance or 
chemical, may in fact be needed, the knowledge of that 
blending or the end product is needed by a worker or an 
employer to protect the workers? How do you feel about 
the release of that kind of information to workplaces? 


Ms MacCormac: We are involved in that and we are 
very supportive of the program. As you know, the trade 
secrets, the mention of that is shortly coming on board and 
certainly, from a worker’s health and right to know and 
welfare perspective, we are very supportive of it. We do 
not think you necessarily have to have competing sorts of 
interests there. I think the interests of the company are that 
employees are protected and the public has the right to 
know, but by the same token that does not necessarily 
mean that everything in that information be made public— 
as long as the people who have to know do know. 


Mr Dean: I support what Deborah says. A number of 
jurisdictions have entered into jurisdictional initiatives 


through exchange data. The concern I would have and that 
a number of other members of the association have is that 
there may be information required or supplied voluntarily 
under one of the other jurisdictions, that gets exchanged 
with the government of Ontario, which is subject to the 
Ontario WHMIS rules, and we would be very concerned if 
section 15 of the act, which is a discretionary one, was 
used to allow information to be released that would not 
have been obtainable directly from the jurisdiction where it 
was first supplied. It is a thorny one and we chose not to 
add that as a third point, but that would be our concern in 
the WHMIS area, that information given to one jurisdiction 
and exchanged to the other does not somehow get a lower 
level of treatment. 


Mr Owens: I guess that is the rule of thumb, espe- 
cially in this province. If you want information on a spe- 
cific company that you may not be able to obtain here in 
Ontario, the best place to find it, of course, is in Washing- 
ton with the securities commission. Do you have any other 
recommendations you could make to this committee with 
respect to freedom of information and how you would like 
to see it impact or not impact on your members? 


Mr Dean: One comment I have, but again, we wanted 
and felt there was an opportunity to have an impact in the 
area of the definition of “supply” and “court appeal.” If 
that is seen fit to be moved forward with, a lot of our other 
concerns would go, but our thinking is that the standard 
under section 17 is very much higher than the standard in 
other jurisdictions, and it is a difficult one to meet. 

Our membership felt we would just focus on the two 
issues, but that is the position of a number of members we 
have. The tests and the standards, if you have read them, 
which are “undue loss” and “prejudice significantly,” what 
do those phrases mean? It is sometimes hard to show 
undue loss. If a competitor gets the information and is 
discreet, the loss may be imperceptible after the event, and 
in front of the event it may be even harder to establish. We 
will have to look at how it is working a little longer to see 
if it really is an insurmountable problem. At the moment 
we have chosen to be silent. Those are the views of some 
of us with respect to that question. 


Mr H. O’Neil: About the general release of certain 
information: Have you any examples of a couple of cases 
that you could use, as far as the manufacturers’ association 
would be concerned, where there was harm done, without 
using company names? 

Mr Dean: It is a hard one to prove because a company 
that is hurt does not go around talking about it. From an 
IBM perspective, we have not suffered any damage that I 
am aware of because of information being obtained from 
Ontario, but as a company we have not had that much 
activity in the provincial area. That may have something to 
do with the nature of our business with the Ontario govern- 
ment. We find at the federal level that there is a lot of 
activity, and the competitors are trying to get information 
about us to allow them to have an edge or to better com- 
pete with us. There has been a working relationship partic- 
ularly with the departments of planning services in IBM’s 
case. The notices come in, we respond, but it has to do 
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with proposals and contracts and that kind of information. 
Some of the information we do not have a problem with 
and others we would, and we worked out a process, I 
guess you would call it, in terms of what can go and what 
cannot go and that seems to be working. 

But again, the concern we have is potential, and in part 
it is based on our experience with our parent company in 
the United States. A number of organizations have been set 
up in the United States, and we can see it starting to happen 
in Canada, that are in the business of getting information 
and storing it and selling it to organizations that want it. 
That concerns us because we do not know what might 
happen to information on us that may be stored and sold. 
We do not think, and I am talking again about IBM’s expe- 
rience, that that is going to be good for us from a competi- 
tive point of view. So we are concerned. Have we any 
concrete examples? 


Ms MacCormac: We have just been notified that 
there will be an appeal against a decision made by the 
Ontario government to disclose certain information about 
one of the new plants we opened in Maitland. The initial 
application was made and they wanted to see our certifi- 
cate of approval. But as you may guess, our certificate of 
approval for a large manufacturing component in this plant 
is a significant piece of documentation. We sat down with 
the government and went through this and said, “We 
would prefer this, this and this, this not to be disclosed and 
you can certainly disclose this.” So the government was 
happy with that and it was disclosed and now there is an 
appeal being made against that decision. Wnd we have no 
idea who is making this appeal because it is done through 
a law firm, so we do not know the main person who wants 
this information. 
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But what we are looking at here is somewhere in the 
neighbourhood of an $18-million investment to get this 
project up and going, about 10 years of research time, a 
$30-million investment in the capital equipment and plans 
and this sort of thing for this plant. We have samples of 
design and how the operation is set up. We purchased that 
as proprietary information from a third party and said we 
Shall not disclose, but we gave that information to the 
government as part of the certificate of approval. So all 
that information is there for the government to use in its 
judgement as it sees fit. 

But there is some very nice information with respect to 
one aspect of that which, if it could be had through this 
piece of legislation, would be very harmful to my corpora- 
tion, because we have invested a lot of time and energy 
and so have the people we have hired to help us bring this 
thing into fruition. Just to know how much of this product 
we are going to make, and the design and layout of that 
plant could be very useful information. I think it would do 
us a very great deal of harm to have to disclose that be- 
yond the government. 


Mr H. O’Neil: Maybe I should know, but I do not, but 
in a case like that, where you have had somebody request 
that information, can you not demand to know who is 
requesting that information, even if it is through a lawyer? 
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Ms MacCormac: I do not believe we can; I did not 
think we could. 


Mr Dean: The particular— 


Mr H. O’Neil: That would be interesting to know, I 
think, Mr Chairman, something like that. If people are 
going to demand information from certain parties, I think 
those parties should know who is requesting the information. 


Ms MacCormac: You see, one of the aspects of it, 
too, is that the original intent of this legislation, if I am not 
mistaken, is mainly from a health and safety dimension, is 
it not? That it is not going to help anyone to know the 
volume or the production quantity of this operation, be- 
cause we have provided the material safety data sheets, 
which is all the background material that tells you of all 
the possible health effects. So all that information has been 
taken into account and is available to the government. 
What falls out of it is really the practical information the 
public needs to know, like: “What is this plant going to be 
doing? How is the air going to be impacted? How is the 
water in the stream that runs by my brook going to be 
impacted?” Those are significant facts. 

I do not think it helps them—a neighbour, for example, 
or a worker—one bit to know the actual volume, but a 
competitor would absolutely love to have that information 
because then he would know how much room is in the 
market for him and what our projections and our—very 
expensive, as you know—research and marketing informa- 
tion has come up with. So you can see where that sort of 
separates the health dimension from it, from a very practical, 
hard-core business dimension. 


Mr H. O’Neil: You have turned it down and made an 
appeal? 

Ms MacCormac: We have an appeal now. We are 
preparing the documentation, but we do not appear in per- 
son. We are only allowed to make written submissions, 
and the decision of the commissioner is final. We do not 
get to come in person and plead our case; we send it in in 
writing and keep our fingers and toes crossed that the com- 
missioner will rule in our favour. 

Members of the ministry who are working with us are 
saying, “Well, we hope to heck that it does get ruled in 
your favour because if it goes against you we can see the 
problems it is going to create for other industries.” They 
are not going to want to be as open and candid with the 
certificates of approval applications, and you are going to 
have this pulling back and forth; the government saying, “I 
need more,” and industry saying, “Oh, no, but you can, but 
we will have to think up ways so that we do not have to 
give it to you.” 

Mr H. O’Neil: It would be interesting to know how 
you make out. 

Ms Boughs: At Shell we have experience with the 
federal Access to Information Act. Upon receiving notice 
that they wished to disclose some information, once we 
managed to establish that the information was commercial, 
that it had always been treated in a confidential nature and 
that it should not be disclosed, there was agreement by the 
federal government that it should not be disclosed. The 
matter went no further and we did not have to show harm. 
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That is one of the difficulties, from your Ontario legisla- 
tion and the question you ask, “How do you show harm?” 

Mr Dean: In order 87, which was given in the summer 
of 1989—it was a case, and it is public record—involving 
the Toyota motor company and the starting of a business in 
Cambridge and somebody, again unknown—you cannot 
find out who requested information from the order—asked 
for information with respect to the calculation of interest 
payments for a Toyota Ontario facility, the size of the land, 
the building, the price of the land, the target investment 
budget, conversion rate from Japanese yen, the production 
targets, employment predictions, training grants, the infra- 
structure, information on taxes, the construction schedule 
and a number of items. Some of it would qualify under 
other parts of section 17, some of it would not, but the 
commissioner said all the records did not qualify for sec- 
tion 17 protection because the information had not been 
supplied in the way that the commissioner was interpreting 
the word “supply.” 

The commissioner did evaluate the harm test, went on 
to say he did not have to do this but he was going to 
anyway and discussed harm, and it became very apparent 
that on that issue, since it was a lost battle on the point of 
what “supply” meant, that Toyota just was not about to 
start putting on the record all the harm that was going to 
happen to it, which would then go out to more than just the 
party that requested it. 

So how do you prove harm? It is hard. The owners of 
the information want to show everybody all the harm that 
is created, to give comfort to the requester that they are 
after the right stuff, that it will work if it is used against the 
owner. It is a touchy area. 


The Chair: Thank you, Mr O’Neil. Did you wish the 
legislative counsel to get some information on that request? 

Mr H. O’Neil: I would like that myself, yes. What 
happened in this particular one with the car plant? 


Mr Dean: The information was released. 
Mr H. O’Neil: All of that information? 


Mr Dean: As far as I can make out from the decision, 
yes. 

Mr Villeneuve: Do any of you from time to time re- 
quest information? You have quite obviously provided in- 
formation. Do you have occasion to request information, 
and what type if you do? 


Mr Dean: IBM does not make a practice of using the 
freedom of information acts in the various jurisdictions. 
That is not to say that we might not, but it has not been our 
practice so far. 


Mr Villeneuve: Could you comment on the fact that 
the person in charge of the freedom of information will 
also be the same person in charge of protection of privacy? 
Is that compatible, in your mind? 

Mr Dean: No. Again, this was not what the associa- 
tion elected to talk about, so this is John Dean speaking 
and I think I am speaking on behalf of IBM, but there is a 
concern about the countervailing interests of privacy and 
freedom of information seen to be pulling and tugging at 
each other. They do not seem to ride naturally in the same 
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boat in the same direction. I was alluding to that somewhat 
at my informal opening remarks when I said that business 
information, that property, use of it, the confidentiality of it 
was just as important to a business as information on an 
individual was important. Why have laws that protect the 
information relating to persons and not extend the same 
courtesy, if you like, to another legal entity, which is the 
corporation which has people working for it who could be 
hurt just as much as an individual could be if information 
is not properly released? 

So I do not think that the two concepts ride naturally in 
the same boat and that is why our position, and it was the 
position of the association too, when the federal laws were 
on the discussion table, is to have a commissioner of pri- 
vacy and a commissioner of information. I had the oppor- 
tunity, on a couple of occasions, to sit on panels with 
Commissioner Linden. We got along, and he had a concern 
about this tugging and pulling because he was wearing the 
same hat, although I think he managed it very well. But it 
is no mean feat. 
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Mr Villeneuve: Do you see a problem with the free- 
dom of information as it is now set up encroaching or 
infringing on patent and copyright areas? 

Mr Dean: I have not given that that much thought. 
Off the top, patents—if you want to patent something, that 
is tantamount to publishing it. In the trade secret area, that 
is a patent for an idea that could not— 


Mr Villeneuve: You are locking it in. 


Mr Dean: You choose to go the secrecy route and if 
you are successful in going that route you are able to keep 
a monopoly, if you like, on the idea for a lot longer than if 
you opt for the patent route, which will expire after the 
passage of time. So definitely this subject definitely does 
have an impact on trade secrets. It may cause individuals 
to seek patent protection that might otherwise have gone 
the trade secret route because of a need to reveal the trade 
secret to government. If the trade secret is patented then it 
cannot be used without the permission of the patent owner. 

As far as copyright is concerned, I—can you see it? I 
do not see a problem with it. 

Ms MacCormac: One of the problems I foresee is 
that I know with respect to some of the information that 
we have and that we use in coming to grips with trying to 
develop a new plan is often we have—we have in the 
United States our parent, a large mass of something like 
2,000 PhDs, and they work for us and compile tremendous 
amounts of information for us. That is all information that 
is privately paid for and generated and if the documents 
that they create become public, then all the work and all 
the energy and all the effort that they have expended to 
create that is lost. I think that would be a terrible blow 
again to an organization, any organization, if it is trying to 
have a little bit of a competitive edge and trying to progress 
forward. To not be able to protect information like that 
would be an unfortunate situation. 

Mr Villeneuve: Were you somewhat reluctant to pro- 
vide the government with information regarding your new 
installation at, Maitland—is it? 
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Ms MacCormac: Yes. 


Mr Villeneuve: And it is great to see you come to 
eastern Ontario and thank you for that, but were you pro- 
viding that with some hesitation as to the fact it might get 
into the wrong hands? I think I know why it was being 
requested and it is in the hands of government now. Would 
you want that information protected? 


Ms MacCormac: You are asking me, did we, when 
we made our application for certificate of approval, hold 
back? I cannot say that we did that much, because there is 
quite a bit of it that we do not want disclosed, and one of 
the key pieces of information appears about three places in 
the document. I have been at several meetings where they 
asked us directly, “What is this?” and we have all hesitated 
with it. So it is a very significant piece of information and 
I do not know if we could have hidden it even if we tried. 
But we certainly did not try. 


Mr Villeneuve: These are some of the problems that 
we have to address with this— 


Ms MacCormac: That is right. This is an element of 
trust. 


Mr Villeneuve: Exactly. 


Ms MacCormac: I mean, we certainly stamped certain 
pages of this document “confidential” and we indicated we 
were releasing it for the purposes of this application and 
that we would hope the government would come to us and 
speak to us before they disclose it. So we are trying to be 
as honest and open as we can, but you can see that there 
could be a problem if— 


Mr Villeneuve: Well, you certainly bring a different 
slant to the deliberations and the hearings here than most 
people have, because of the uniqueness of manufacturing. 
I certainly want to thank you for bringing that to it. 


Mr Dean: At one point I said that IBM did not make 
use of freedom of information laws to get at data. We are a 
large company and there are laws all over the world. I 
really do not know. What I can say is that I am not aware 
of it and we certainly do not have any printed processes or 
guides instructing people on how to go about making use 
of freedom of information to get competitive information 
on those competing with us. We do have departments that 
work on gathering that kind of information and I am not 
aware of them using these laws to get that information. 


The Chair: Carman, next question? 


Mr McClelland: A question that you probably cannot 
answer specifically and that frankly I would not expect 
you to. But in a general sense, at least three—and I am 
sorry, I do not know which company you are with—but 
three companies in an international scope, and Deborah 
mentioned the competitive aspect of the business. What 
position and what kind of jeopardy would you foresee fu- 
ture investment in Ontario being placed in with respect to 
unhappy application, from your point of view, or un- 
happy—dare I use the word “liberal”— interpretation of 
the word “supply,” in a continuation of that broad interpre- 
tation? Is it reasonable to presume that it could put us at a 
significant disadvantage with respect to future investment? 


Mr Dean: I am not aware of any other jurisdiction 
that puts that standard on the term “supply,” so it is not 
going to cause investment to flock. What it is going to do 
is make business more cautious about what it gives, partic- 
ularly in the mandatory area where there is a statute that 
requires it, but even in the voluntary where you try to work 
to put a deal together that is in the interests of Ontario and 
the consumers and business. But the tendency, and it is 
human nature, I think, is to err on the safe side and to only 
give it if you have to, if negotiations are stalling. 

Having that kind of an interpretation creates an ele- 
ment of uncertainty which I do not think is going to do 
Ontario and business in Ontario any good. We would like 
to know that “supply” has the meaning given to it in the 
Oxford dictionary, if we could get that. 


The Chair: Are there any further questions? 

With the permission of the committee, I would like to 
follow up on a point of order and ask Mr Dean a question, 
if it is permissible. You indicated, I think in answer to a 
member, that there were organizations in the United States 
that compiled information on firms and were in the busi- 
ness of selling it. Do such organizations exist in Canada, 
and if so, does the federal freedom of information act ad- 
dress those firms? 


Mr Dean: I have knowledge that there is at least one 
individual in Ottawa who is doing this. Does the federal 
legislation address it? No. It is a legitimate business. By 
addressing it, do you mean having some way of stopping it 
or trying to— 

The Chair: I am just wondering— 

Mr Dean: No. 


The Chair: Does that particular company sell trade 
secrets or deal with information, points that you raised 
here today? 


Mr Dean: No. They do exist in Canada. It is just in its 
infancy here. It is in its infancy and there is a business 
Opportunity that is not against the law in our jurisdiction or 
the federal jurisdiction. 


Ms MacCormac: | think what they are doing is they 
look very enthusiastically. My sense would be for the govern- 
ment to open the floodgates as far as possible so that they 
do not have to do anything illegal to get this information; 
they just have to be very, very persistent. 


Mr Dean: One-stop shopping. In many instances you 
can dig the information out. It is hard to get at, but it can 
be got. But it makes it so much easier just to go to the one 
place and pay for it. It is there. 


Mr H. O’Neil: It would be interesting, Mr Chairman, 
just for our research people too to just give us a little bit of 
an insight into something like that. 

The Chair: Okay. Our counsel will get that informa- 
tion for us. 


Ms Boughs: But to answer your question about the 
federal legislation, trade secrets are easier to protect under 
the federal legislation than they are in Ontario. For example, 
the public interest override does not apply to trade secrets 
and you do not have to prove harm to protect trade secrets. 
Protection is given as a right. 
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The Chair: Thank you, Mr Dean, and members of the 
Canadian Manufacturers’ Association’s committee on the 
freedom of information. Thank you for coming this after- 
noon. 
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RADIO-TELEVISION NEWS DIRECTORS 
ASSOCIATION OF CANADA 

The Chair: Our next delegation was to be from Mo- 
hawk College but they have cancelled out this afternoon 
due to heavy snow in the Hamilton area. We have moved 
up the next delegation, from the Radio-Television News 
Directors Association of Canada. I would ask those 
witnesses to now come forward. 

Thank you, gentlemen, for coming here this afternoon. 
If you could state your name and what organization you 
represent. We have some extra time this afternoon, so we 
are a little flexible if you want to go a little longer than 
normal in making your presentation. 


Mr Clarke: Thank you very much. Good afternoon. I 
am George Clarke, the president of the Radio-Television 
News Directors Association of Canada and also news di- 
rector at CFPL television in London, Ontario. To my im- 
mediate left is Gary Ennett, vice-president, radio for 
RTNDA Canada and news director at CFPL radio in London, 
Ontario. To my far left is John Hinnen, immediate past 
president of RTNDA Canada and vice-president of news at 
CHFI radio here in Toronto. 

We have a short written presentation, sir, before re- 
sponding to questions. 

The Radio-Television News Directors Association is a 
national association representing news directors at most 
broadcasting stations in Ontario and across Canada. 

Radio and television news operations tend to report 
what is currently happening in a given community. We do 
not deal extensively with historical records or government 
files that might contain sensitive personal information. Our 
primary mandate has evolved to one of reporting on mat- 
ters of immediacy. Much of our time is spent covering 
sudden developments such as major fires, shootings, rob- 
beries, serious traffic accidents etc, in which the identities 
of individuals involved are a central part of the story. Un- 
fortunately, because of this legislation which now can re- 
Strict the information flow, stories about such incidents 
become shallow and incomplete. It is almost as though 
they have become censored to a degree at the source. 

We feel strongly that this act should not apply to im- 
mediate events. The RTNDA and its members know on a 
firsthand basis what types of things the community wants 
and expects to hear about. Where are the fires and the 
shootouts? Who has been charged and when? These are 
just a few examples of the types of information that civil 
servants, we feel, should not be given exclusive control 
over. 

We are not talking about documents, custody of re- 
cords, invasion of privacy. Our news reports deal with hard 
information about matters that individual members of the 
community must be able to know in a civilized society. The 
kind of information that we are addressing is not gathered by 


government as the result of receiving confidential informa- 
tion provided on that basis. 

The access to information regime established by the act 
under review by this committee is designed to deal with 
documents and records in the custody of government. It 
has an information commissioner, an appeal process with 
some form of judicial review. We ask: what does that have, 
any of it, to do with a fire raging at Yonge and Bloor? 
People living and working in the area will immediately 
want to know exactly where that fire is, whether anyone 
was hurt, if so, who was hurt; and if a person is subse- 
quently charged with arson, people will want to know who 
was charged. It is not good enough to report that a 30-year 
old Etobicoke man is in custody. People want to know, and 
in a democracy, we feel, have a right to know, his name. 

The basic questions people have are, “What has hap- 
pened?” and “How have the laws been enforced for the 
safety and protection of members of the community?” 
More importantly, if the police are not bound to disclose 
whom they have charged, then there is no real element of 
accountability. You may never know whether your relative 
has been arrested and is being held. The relative may have 
been taken to some precinct and brought before some 
court not in your particular area. How will you ever find 
out about it? 

Fortunately, we have a rule of law and well-run police 
forces that attempt to safeguard the constitutional rights of 
the citizens of this country. Public scrutiny of the adminis- 
tration of justice has been held by the courts to be its most 
fundamental protection. Without public scrutiny there can 
be no justice. How can you respect a justice system whose 
basic tenets can include secrecy, anonymity and facelessness? 

Mr Ennett: Since the start of this year, ladies and 
gentlemen, the RTNDA has documented at least a dozen 
cases where basic information has been withheld by the 
authorities and, in each case, no compelling reason was 
given for the suppression. Obviously we do not have the 
time to detail each incident, but we would like to highlight 
the most shocking examples of what we regard to a degree 
as censorship . 

In Sudbury last month, a man with an unloaded gun 
was shot and killed by a police constable, and officials 
refused to release the name of the shooting victim. The 
senior investigating officer complied with a request from 
the man’s family to withhold his identity. This was not a 
case of local authorities not understanding the law. In this 
case, the decision to withhold the name of the shooting 
victim was reportedly made by a senior investigator with 
the Ministry of the Solicitor General’s special investiga- 
tions unit, based right here at Queen’s Park. This did not 
stop the Sudbury Star newspaper from identifying the victim. 
By digging through the paper’s obituaries, we are told, 
they managed to connect the death announcement with the 
shooting. 

Some of you might say, “Well, they did get the name.” 
But what kind of a justice system, we ask you, forces 
reporters to comb through the obituaries for leads and call 
funeral homes to confirm what investigators should have 
provided in the first place? 


M-102 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 








Another example, this one from the London area: In 
January, there was a serious accident on the 401 east of the 
city. Two children were killed, and their mother was seri- 
ously injured in another median cross-over collision. The 
driver of a transport truck that allegedly struck one of the 
vehicles from behind was charged with leaving the scene 
of an accident. The OPP detachment in London refused to 
release the name of the truck driver some eight hours after 
the fact, even though the man was in custody, the reports 
had been completed and he was due to appear in court later 
that morning. The media were told they would simply 
have to await the man’s appearance in court in order to 
learn his identity. 

Prior to the implementation of the Freedom of Infor- 
mation and Protection of Privacy Act, this type of informa- 
tion was routinely released by the OPP and most other 
police forces in the province. Now it is suddenly regarded 
as top secret until the suspect appears in court. Then it 
magically becomes public information. Why suppress infor- 
mation on the police blotter that is eventually going to be 
completely public in court? It just does not make sense to us. 

The RTNDA appeared before the legislative committee 
studying the proposed Police Services Act last summer. 
We made essentially the same argument then. We intend to 
file with this committee a copy of the presentation we 
made at that time. Now is an excellent occasion to have 
legislators carefully consider the ultimate importance of 
the view we expressed then. 

It is our recommendation that the act under review 
should be amended to ensure that the names of persons 
charged with offences, or information concerning incidents 
where persons could reasonably be expected to be injured, 
do not fall within the exceptions from the duty on the 
government to grant access to the information. In fact, we 
believe there should be a positive duty on the appropriate 
government representatives to make such basic informa- 
tion available on an immediate basis. 

When the current act was being drafted, one of the 
chief motivating factors appeared to be the protection of 
victims’ rights in the province. But the application of the 
act has brought this response from the head of the organi- 
zation known as Victims of Violence. Carol Cameron fears 
that keeping the identity of crime victims anonymous will 
“desensitize” the public to crime. Noting that the identities 
of young offenders are already protected by law and that 
courts can issue orders protecting the identity of sexual 
assault victims, she says victims have no reason to fear 
media coverage; quite the contrary. In her words, “I think 
the media have helped. We’ve been able to put a face on 
crime.” And she added, “My biggest fear is when the identity 
of the victim is not known, what in the heck does it mean 
to anyone?” 

Who does this law really protect? If it is to protect 
victims, then obviously it is not doing what it was de- 
signed to do. If it is designed to protect the rights of the 
accused, there have been serious doubts raised about that 
as well. 

Experienced criminal lawyers who appreciate the in- 
tent of the legislation—and we understand what is attempt- 
ing to be done here—still have grave concerns about its 


implications, its application, in a democracy. Veteran de- 
fence lawyer Norm Peel of London accurately predicted 
that this legislation and its application would create a real 
problem in the community and would affect the public’s 
right to be fully informed. 

John Getliffe, the immediate past president of the London 
Criminal Lawyers Association, says even though the mo- 
tives may be laudable, he cannot support any legislation 
that imposes any type of secrecy. Says Getliffe: “Not re- 
leasing victims’ names is a difficult one for me to follow. It 
is very dangerous in a democratic society.” 

If it has been designed to foster more harmonious rela- 
tions between police and the media, this act obviously has 
backfired in that area as well. We ask, just whom does this 
law serve? 
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Because it is so loose and can be interpreted in so 
many different ways, it is now exacerbating relationships 
between police and the media across the province. The 
police who have to administer the act have a difficult job 
on their hands. We do not mean to sound critical of the 
police in general. We understand the situation they are in. 
They are really caught in the middle. 

From the looks of this legislation, we feel they should 
be taking legal advice every step of the way. But we have 
to ask, what kind of drafting is that? The exceptions to the 
tule of access are so general that it is only prudent and 
sensible for civil servants to err on the side of denying 
access, as the gentleman from IBM said just moments ago. 
The inclination to withhold information is even greater 
when there is no penalty for denying access to a record 
that should really be made public. We feel this is one loop- 
hole in the law that must be seriously addressed. 

A few moments ago, we cited some serious cases of 
suppression that have occurred since the legislation went 
into effect. Other scenarios have almost been laughable. 
For instance, in Owen Sound last month, fire officials re- 
fused to give the address of a house fire or the name of the 
owner Citing restrictions under the freedom of information 
act. It was just incredible. The fire marshal’s office was 
asked to investigate this particular incident and, lo and 
behold, a few days later admitted the information should 
not have been restricted. But these kinds of incidents are 
happening every day across the province. There is wide- 
spread confusion. Information chaos is how many of us 
perceive it. 

The confusion even extends to the school system. In 
London, the board of education says the act prevents the 
media from interviewing students on board property with- 
out parental consent. But consider the practical implica- 
tions. Suppose an assignment editor wants to interview 
students in the classroom during a discussion of the Pers- 
ian Gulf war, and we have seen stories of this nature done 
on American television quite freely. As we understand it, a 
battery of letters would have to be written soliciting consent. 
Six weeks later, the responses might finally arrive and the 
editor would then learn whether or not he could proceed 
with the idea, assuming it was still newsworthy. By then 
the war could be history. It just does not have any real, 
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practical value with the structure that has been imposed on 
the civil servants to carry out. 

Consider, with this same area with the school boards, 
the implications for the sports media that cover high 
school athletics. The media can interview the high school 
hockey star because his games are played at an outside 
arena, but the basketball star is off limits because his 
games are played on school property. You just cannot win 
with this act. 

But on the serious side, how in any stretch of the imagi- 
nation can this be called an access system when one of its 
major characteristics is to deny or frustrate immediate ac- 
cess? If it is to be a genuine access system, we submit the 
exceptions to the rule of access should be profoundly lim- 
ited and clear in their application. 


Mr Clarke: Today we are expressing the concerns of 
news directors from Ontario, but as a national organization 
we can tell you that this troubling piece of legislation is 
creating anxieties for news directors across the country. 
Our counterparts in communities as far away as Yellow- 
knife have told us that the governments of other provinces 
and territories are watching developments here very 
closely, with an eye to implementing similar legislation in 
their jurisdictions. We feel it would be a terrible mistake 
for this law in its present state to be copied in other regions 
of the country. 

Radio and television news directors across Ontario are 
seriously concerned about this act because it makes us 
unable to provide the type of information expected by so- 
ciety. We are also concerned because it is destroying our 
attempts to maintain good working relationships with mu- 
nicipal authorities that we have spent years trying to 
achieve. Surely the law was not designed to put the media 
and those who enforce municipal laws in opposing camps. 
Yet to a degree that is exactly what is happening. 

The RTNDA is extremely concerned about the confus- 
ing and inconsistent application of the freedom of informa- 
tion act and its negative impact on freedom of expression 
in this province. Consequently, we are willing to voice our 
concerns before any body or committee that will consider 
amendments to that act that will restore ready and uniform 
access to information that has traditionally been regarded 
as being in the public interest. 


The Chair: Thank you. I would just further point out 
that this committee is looking at the Freedom of Information 
and Protection of Privacy Act, 1987, the provincial act. We 
have broadened the scope a little bit on the committee to 
include briefs such as yours here today, but basically we 
are looking at the provincial act, taking into consideration 
some of the points that have been raised in relation to the 
Municipal Act. 

Mr Clarke: And our feeling was, sir, in making a 
presentation here today, that although now we have new 
guidelines and annotations in effect, the law basically is 
the same as the 1987 act. 

The Chair: Thank you. We will begin with our ques- 
tions. Mr O’Neil. 

Mr H. O’Neil: I can see from your point of view that 
you come as news directors and you want to get whatever 
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news you can when you can get it, get it out to the public 
and make sure you share it. But I wonder if you, in a way, 
do not have a little bit of a conflict of interest, considering 
where you are coming from. 

I guess one of the cases—and I could refer to a couple 
here that you mentioned—about the truck driver: He has 
been taken in and he is going to be charged, but you want 
the information right away when he has been picked up. 
What happens if the charge does not follow through, in 
other words, that it is somebody else or that something 
happens in between and you have put that across your 
radio stations and you malign this individual or this person? 

I think of another example. In particular, one case I 
will never forget as long as I live is the Susan Nelles case, 
where that person was dragged in front of the newspapers 
and the radio stations and right across the province of 
Ontario. I know her family. I know what it did to her. I 
know what it did to her mother. I know it killed her dad, 
possibly her brother, just because of the publicity that was 
given to a person who was eventually cleared. 

You talk about wanting the right to go on to a school- 
yard. Adults have certain protections as to being ques- 
tioned when they are going to be questioned in certain 
cases. They have advice for people who go there to protect 
what they are going to be questioned on. Some of your 
people are very skilful in the way they ask questions and 
the way they get things out and sometimes they are correct 
in what they get, other times they are not. 

I would like to think what we are dealing with here 
today is there not to serve you or to give you news items, 
but to protect the individual or the person. Then, if they 
have done something wrong or something like that, okay, 
maybe it should be put out to the public. 

But I am saying to you that there are many cases and 
many times when maybe some of your people do not use 
their best judgement in what they put out or what they use. 
I would ask Gary there. I do not know whether you have a 
daughter or not, but if you had a daughter who was raped, 
do you want that information to go out over your radio 
station within a few minutes? 


Mr Ennett: Absolutely not. 
Mr H. O’Neil: Maybe these are the extremes. 


Mr Ennett: I think you raised a good example. We 
have never used the names of rape victims. Society has 
simply found the mere suggestion of it abhorrent and we 
are sensitive to societal concerns. So, for that reason we 
have never been required by law to restrict that information. 
It is just a given that any credible news operation has 
enough ethical sense not to use those names, and that is 
what we are suggesting. 


Mr H. O’Neil: I would hope that what you are saying 
is right, but I am saying to you maybe that does not always 
happen. You have competition among your reporters, or 
the news people do among their reporters who are going to 
go out. In a lot of cases their stories will not be covered 
unless they are sometimes sensational, and hopefully the 
majority we deal with, whether here or anyplace else, are 
very respectable people but that does not always happen. It 
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may be that one case or two or three cases that give a bad 
reputation to some people. 

Again, there have to be certain safeguards. What we 
are dealing with may not be perfectly right, but I am also 
saying that sometimes you people are not always the best 
either. 


Mr Ennett: I agree, sir. Obviously, no profession is 
perfect and every group has its bad apples. We are not for a 
minute going to stand here before you today and say we do 
not have members among us whom we feel a degree of 
disrespect for from time to time. 

There is never total unanimity within the industry on 
what is the proper practice, but what we are suggesting is 
if there are indeed legitimate concerns, if there are specific 
problems such as naming certain types of victims, please 
approach those specifically through legislation that deals 
directly with that subject instead of taking a blanket ap- 
proach where you say, “This office will be able to deter- 
mine on a day-by-day basis,” or “Police will have to use 
their best judgement on a day-by-day basis,” to determine 
what is released and what is not. We would rather you 
said: “This is an issue in society right now. We have sup- 
port from the electorate to take steps to restrict the release 
of that information and deal specifically with that one 
area”—one at a time, just as the Young Offenders Act 
restricts us from reporting the names of young offenders. 
To us, that is a far more logical and relevant way to deal 
with legitimate societal concerns. 
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Mr O’Neil: I guess another concern I have too is that 
just because people are charged, that does not mean they 
are going to be convicted and again, I am always con- 
cerned, because I have seen many cases too where it has 
been blown across the newspapers or radio stations or TV 
stations that such-and-such a person has been charged. A 
lot of people take for granted that because they have been 
charged, they are guilty. They assume that. Sometimes the 
damage that is done to an individual—and I know what 
you are going to say and everything else, but on the other 
hand—I hope it never happens to you. I hope you are 
never charged with something and subsequently proven 
innocent, because what you may go through, and I quote 
the Nelles case again, for a week or 10 days or months, I 
hope it never happens to you. 

Mr Clarke: Mr O’Neil, I agree with you. I hope our 
police forces do as we hope they can do in every case and 
charge the people they have gathered information on who 
they feel committed these crimes, and that they have 
enough information before they lay that charge. I hope it is 
valid and I think we have to trust our police authorities to 
do that, but once they have— 


Mr H. O’Neil: There is also a responsibility on you 
people to a certain—and I do not know where you draw 
the line. 

Mr Clarke: Once a citizen has been removed from 
the street and he has lost his freedom and he is now incar- 
cerated by the authorities of the state, someone should 
know that. Someone should know he has just been de- 
prived of his freedoms. We think that information should 
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be available to the public, that X is no longer walking the 
street, that he is now behind bars and for this reason. So if 
people know that is wrong, they can come forward and say 
sO. 

Mr H. O’Neil: Well, I just hope the particular person 
that is done to—I guess I have some strong feeling that 
way. I wonder sometimes, and I know you certainly would 
not agree with it, whether this should be public until a 
person is guilty. I know that may be a really radical ap- 
proach, but again, there are quite a few cases where people 
are charged where they are found not to be guilty too. 
Sometimes the label that is put on them can do a lot of 
harm, not only to the individual, but to family members 
and other people connected. Again I relate to the Nelles 
case. 


Mr Clarke: I guess I am just saying, are we dealing 
with the problem or are we dealing with the messenger of 
the problem then? If the problem is that an incorrect 
charge has been laid, and I believe if we use the Nelles 
case as an example—actually, I guess the law did change 
as a result of that case—she can find relief, sue the crown. 
But that was perceived to be the problem at the time. In 
dealing with that case, what the media did with it in partic- 
ular, it was the way the information was released and what 
information was released and how the case was proceeded 
with. I know if I were at the tail end of it I would be saying 
exactly what you are saying, no question. 


Mr Hinnen: Mr O’Neil, one other point I would like 
to make is that when you talk about the fact that the truck 
driver may not be charged, there are laws right now that 
deal with libel and slander, that if that individual is not 
charged and you broadcast that information, you are leaving 
yourselves open. 


Mr H. O’Neil: Why would you ask for the informa- 
tion beforehand then, before he has been charged? 


Mr Hinnen: But the information we want is when a 
person is charged. 


Mr Clarke: Because he has been charged; they have 
had a Justice of the Peace and he has been sworn. The 
charge was sworn while he is in custody. The JP visits cells 
on a Friday night. 

Mr H. O’Neil: If I owned that radio station, I would 
be very careful about putting it out before— 


Mr Clarke: Broadcasting anything where a charge is 
not sworn, and that is what we ask our people to do. That 
had been done in this case, but the decision was made still 
not to release the information until Monday morning in 
court and that is where it just became a frustration. The 
charge had been laid. 


Mr Hinnen: The other point I would like to make is 
that when this law, when this particular piece of legislation 
was first drafted, it was not part of the intention to have 
this incorporated as part of the legislation, that the infor- 
mation would not be getting out to the media. I sat down 
on a couple of occasions in group sessions with Metro 
Toronto Police Chief Bill McCormack, who feels that this 
is really hindering relationships that the police are trying to 
build with the community. Quite frankly, we see ourselves 
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in this news industry as representing the community and 
trying to make sure it is made aware of what is happening 
in the community. I do not think we are looking for any 
special privileges here whatsoever. We are just trying to 
find out what the public really has an interest in knowing 
and what it has a right to know. We do not want to know 
anything more than what they have a right to know. 


Mr H. O’Neil: Again, let me just use one other example. 
It may be a common one that I have gone into in one 
particular case, where an elderly person who was quite a 
good driver but was in his late 70s—but again, his licence 
was renewed—was charged with a very minor charge of 
failing to stop or something like that, and this was broad- 
cast in the area—a very nice person. Again, it was put out 
over the radio stations and newspapers, and just the embar- 
rassment something like that causes—when a person is 
charged with something, the right to be broadcast is there, 
but you know, sometimes a little bit of common sense is 
needed too with an elderly person or somebody. Again, 
how can you do it for one and not the other? But I guess it 
comes back to the comment you make, some sort of com- 
mon sense on the side of the people who are running a 
radio station or running a local newspaper or something 
like that. It is not that common sense is not always used. 


Mr Hinnen: Generally speaking, we think we have 
established a pretty good track record, as far as broadcasters 
are concerned, when it comes to showing common sense. 
One of the things we have found with this legislation is 
that it has taken that right away from us and it is giving it 
to the police officers, in this case, and preventing them 
from giving out any information. There is almost carte 
blanche right now that no information is given out whatso- 
ever because that is the easiest thing to do. It is the safest 
thing to do, as opposed to giving out information and then 
possibly facing some type of trouble down the road. 

We think there has to be some discussion on that, how 
we can best come to some agreement in terms of how this 
whole situation should be discussed and rectified. I know 
we have had discussion with our group that we are very 
prepared to sit down with members of this committee or 
any other committee to try to come up with ways that 
might better the relationship certainly between the police 
and the media and make better all other parts of the legis- 
lation that need to be looked at. 


Mr H. O’Neil: Sorry, I took— 


The Chair: That is okay. Because we have a little 
extra time this afternoon, I have allowed 15 minutes for 
each party to ask questions. If any other member wishes to 
ask questions beyond that, then I will establish a speakers’ 
list after the rotation has been done. Margaret. 


Mrs Marland: Thank you, Mr Chairman, I am proba- 
bly in total disagreement with the former speaker. I have 
been in the Toronto area only 35 years, but I think the fact 
that whenever we have this discussion we bring up the 
Susan Nelles case tells us a great deal. I am not comment- 
ing on the Susan Nelles case. I am simply saying, is it not 
interesting, in the last 25, 30, maybe 35 years, that is the 
case that is brought up? And yet every day, when we turn 
on our television sets and radios, we probably hear a dozen 
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Cases, new cases, and when we turn on the television again 
at 11 o’clock before we go to bed or we are just getting in 
the door, there is sometimes more news and there are more 
names than there were even at 6 o’clock. 

I do not think I feel the same way about the United 
States’ broadcasting models, but I think the business of 
broadcasting in radio and television is very responsible in 
Canada, and I am speaking about reporting. I think we 
have a very high standard, particularly in Ontario. I wish 
we had as high a standard or as large a responsibility to the 
public, in deciding what kind of entertainment and videos 
and movies the public saw, as the kind of responsibility I 
see our radio and television and print media demonstrating 
in Ontario today. 


1600 

I happen to think it is important that we know who has 
recently been put behind bars, because we may have 
missed somewhere along the way—in a week or 10 days 
of newscasts, we may have missed the crime or the event. 
Eventually we learn that somebody has been charged, but 
we may not have heard about it at the time that it hap- 
pened. Very often I am sure the police find that when the 
charges have been laid and the information is out there on 
the street that that person is now behind bars, that is when 
they get more information coming forward. People start to 
remember that maybe they did see that person hanging 
around a service station or acting suspiciously in some 
other location. 

So I think it is important that we know what is going 
on in our community, and I would go as far as—and I 
speak as a mother and I also was on the school board in the 
early 1970s, so I have experienced this business of 
whether or not we intrude upon children in their school 
communities, because they are captive in their school com- 
munity. Do we get them alarmed and do we cause more 
problems by doing that? Personally, I think that depending 
how it is done—and there again, I have not had any bad 
experience about how it is done. I live in the ninth-largest 
city in Canada and we do not even have a daily newspaper, 
SO we are very dependent in Mississauga on the Toronto 
media and the television, but I do not have any experience 
about it being badly handled in terms of the school com- 
munity. I feel that to go into the schoolyards with the 
permission of the principals, which is the only way it 
would ever be done, means the judgement at that point is 
being made by the school principal. And I think that if that 
judgement is being made by the school principal, it is ob- 
viously done with good judgement. 

I feel that if there are violent crimes taking place—and I 
said this when we had a representative from Metro Toronto 
Police in front of this committee two or three weeks ago 
when we dealt with this matter, and we also had one of the 
commissioners from the OPP. I said, “I want to know 
where these crimes are taking place, because I want to be 
able to protect myself and my family.” Or if it is not where 
I live but where I know there are friends and so forth, it is 
just a ripple effect. If that particular park area has become 
unsafe because a child has been attacked or a woman has 
been attacked, the public has a right to know. How absurd 
it is if it gets to the point where we say, “Well, there was a 
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burglary somewhere in Mississauga South last night and 
they took thousands and thousands of dollars and it was 
from a private home.” Suddenly people start thinking, “I 
wonder if it is my area that has suddenly been targeted as a 
break-and-enter area.” 

If you live next door to that person or on their street, 
you are going to know sooner or later where it is and 
where it was anyway. So I do not know what it is or who it 
is we are trying to protect by being very strict about this 
information coming forward. I think if we are going to say 
that it should not be used, then we have got to have a very 
good reason for not using it, because I feel the advantages 
outweigh the disadvantages. I think if we have irresponsible 
broadcasters who do not use the judgement and the tact 
and the sensitivity as well, if we have examples of that 
kind of thing, then we have an argument against releasing 
this information. But I am quite sure that the owners of the 
stations will let those people know and will let them go 
long before we would even hear about it, because that is 
not the model of broadcasting that has been going on in 
my experience. I think that if we are concerned about sen- 
sitivity we can almost go to the other extreme, where we 
become desensitized because there is no face on that 
crime, there is no person. I cannot identify with a mother 
whose daughter was just raped as I would if it were my 
daughter, because I am not going to know about that crime 
until that person is, what, found guilty? That is just not the 
way it works. I am sure that the police and everyone, 
particularly the police, are going to be looking very closely 
at that case which now has been approved by the Supreme 
Court and the appeal court of the young woman who has 
been given a right to sue Metropolitan Toronto Police for 
not warning her about the crime that went on when she 
was the fifth rape victim in one year. Was it 1986 to 1987? 
I think she was the fifth rape victim, whereas she might 
not have been a victim at all, nor might there have been 
number a three or four even, if that community had been 
warned about the first one or the second one. 

So while I am not suggesting that we have to be alarmist 
with reporting crime—and I do not think that is what we 
are dealing with here—it is an awful thing to have to de- 
scribe it as a public service, but in fact it is. It is something 
we have to know, and we have to know in order to protect 
ourselves. I really do commend the job that people within 
your organization do, and frankly, I wish that in some 
instances the print media would perhaps take a page, liter- 
ally, out of your books. They seem to go much more for 
the gory photograph and the on-the-scene shot of worst 
kind than I ever see on television. Of course, on the radio I 
can conjure up my own photograph. 

I was just going to say one other thing, Mr Chairman. I 
remember when—I cannot remember the year, but I think 
it was about 1976, and there was that terrible shooting at 
the high school in Brampton. I guess you were not in 
Brampton then, Carman. Margaret Wright was the teacher 
who was shot, and there were 12 students injured, and 
finally the young student with the shotgun shot himself. I 
went all the way to a tiny, tiny little village in the St John 
River Valley in New Brunswick to the funeral of Margaret 
Wright, and it took me four hours to find where she lived. 








The service was in a 150-year-old church, and the church 
was just big enough to contain the family and a few rela- 
tives and myself. 

When we came out of the church and went to the 
graveside, which was right in the churchyard beside that 
church, and the minister was giving the final prayers and it 
was, you know—there was dead silence, as you can imagine, 
way, way out in the country. I heard this funny whirring 
sound, and I could not figure out what it was. Finally I 
looked, and I could not believe what I saw, because there 
was this man kneeling down, hiding behind the tree, literally 
hiding with his camera. I was so mad and so protective of 
this family anyway because of this violent crime that I 
went over to him and I said, “What do you think you are 
doing?” He said, “Oh, I am just doing my job. I am just 
doing my job.” I said, “Where are you from?” And he said, 
“Oh, I am from the Toronto Star.” 

I could not believe it. I thought, here is someone who is 
representing the Toronto media way out—far, far from any 
even medium-sized town—way, way out in the country in 
New Brunswick. And I thought, is that what reporting is 
all about? Needless to say, I wrote to the publisher and 
made a big fuss about it when I came home. Sure enough, 
the day that I came home, there on the front page was the 
photograph of Margaret Wright’s husband at the grave 
with the casket and everything and all part of that scene. I 
thought, does the public really want to see that, and in 
seeing it, are they better protected? The answer to that is no. 

But as to the kinds of crimes that we are talking about, 
that we need to know, that I think are part of the discussion 
today, the answer is yes. 
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Mr Hinnen: Mrs Marland, I am not here to protect—I 
am certainly not trying to speak on behalf of the Toronto 
Star, but I do want to take a page out of our book and that 
is that we have a code of ethics that we abide by with the 
radio and television news directors. The code has 11 articles, 
and article number 4 reads: “Broadcast journalists will al- 
ways display respect for the dignity, privacy and wellbeing 
of everyone with whom they deal and make every effort to 
ensure that the privacy of public persons is infringed only 
to the extent necessary to satisfy the public interest and 
accurately report the news.” 

So I think to a large extent we have addressed a lot of 
the concerns you have. I agree with you; I think there is a 
great need to know. Speaking as a citizen now, as opposed 
to a news director, we had a break-in down the street from 
us about three months ago. We were advised of the break-in 
through the Neighbourhood Watch program, a very suc- 
cessful program that relies on getting information such as 
this. As a result of that, we were able to take some precau- 
tions to try and make sure that we were not going to be 
victims when it came to a break-in, and as a result we took 
some precautions in our household. Without that informa- 
tion, we would not have been able to do so. 

I think that again portrays the fact that it is very important 
to let the public know of events going on in their vicinity. 
“In their vicinity” could mean anything from in Toronto to 
in Ontario, possibly even to Canada, but certainly very 
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much in terms of what is going on in our own 
neighbourhoods. One of the things we wanted to be able to 
do was to make sure that we can provide that information 
as best we can as broadcasters. 

Mr Villeneuve: Thank you, gentlemen, for your pre- 
sentation. Certainly the electronic media are some that 
have a great deal of power and, I believe, you were the 
first to bring to the fore the fact that there was a problem 
with, as you see it, the legislation that was being brought 
forth. 

Can you tell us, do you see a different way of handling 
from, say, the OPP standpoint as compared to that of a 
municipal police force? Can you give us a little bit of 
insight here? Is there a different interpretation and why is 
it different, if indeed it is? 

Mr Clarke: I think, if I can speak first to this, that we 
have found that it varies from jurisdiction to jurisdiction, 
and that is the problem. There is no even application 
across the province. Each person interprets the guidelines 
to best fit his or her own situation. As to the incident Gary 
referred to on Highway 401, prior to 1 January that infor- 
mation was available, even though the OPP has been under 
the jurisdiction of that act for the last three years, but after 
1 January when it came to apply to all municipalities, it 
appeared that the OPP were now trying to line themselves 
up with what municipal forces were going to be doing and 
they changed their method of releasing information. But I 
must say that it depends on each jurisdiction what informa- 
tion we are liable to get or not to get. 

Mr Villeneuve: Well, certainly the public’s appetite to 
know is tremendous and I think you are doing a remark- 
able job, because I am sure there are times when you sit in 
the newsroom and say, “Do we or do we not go with this?” 
It is always rather sad that news is 90% tragic, unhappy 
and what have you. We seem to think at times there is a 
little bit of good news here, but it never gets reported very 
much, or if it does it happens only as a fill-in. I think 
somewhere we will have to bring some uniformity to this 
legislation, because the public’s appetite, as I said, is tre- 
mendous, and you people are there to fill it. If you do not 
do it, quite obviously someone else will do it. 

Mr Clarke: I think that is exactly the point. If a prob- 
lem is identified and perceived, then let’s deal with that 
specific problem instead of having legislation that unfortu- 
nately from where we sit has created many more problems 
because of its uneven application throughout the province. 

Mr Villeneuve: I think the message is clear, and cer- 
tainly as we report to the Legislature we will take those 
things into consideration. Thank you. 

Mr Huget: I would like to pick up just a little bit on a 
question by Mr O’Neil. I think we agreed, for example, 
that the name of a young rape victim should not be re- 
leased, and I think your response was that all of us are 
ethical and sensitive in those areas and we can be relied 
upon to exercise those ethics. I think you have just men- 
tioned the broadcast code of ethics, its 11-point program. 

I guess what I am saying is, as there is sort of not 
general understanding of this privacy situation we are in 
and people applying it differently, do you see a problem in 
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the application of different ethical standards, for example? 
I think the same problem exists in terms of understanding 
the privacy issue. There may be another problem of not 
everyone having the same ethical standard in terms of re- 
leasing information to the public. 

I am quite sure your ethics are very high, and by and 
large that goes for the majority of your people, but where 
that does not happen, the resulting damage can be quite 
severe. I guess what I am saying is, how do we standardize 
the ethics approach, and is there a way that your industry 
can police its own ethics satisfactorily to eliminate any of 
these potentially very damaging situations? 


Mr Clarke: Sir, to respond to that, our code of ethics 
has now been adopted by the Canadian Association of 
Broadcasters in its code of standards that it has offered to 
the Canadian Radio-television and Telecommunications 
Commission. As a result, now, on each station’s applica- 
tion for renewal of licence, each station owner will be 
asked if he or she abides by the code. The code includes 
the RTNDA code of ethics, so that if there is performance 
which does not meet the standards of that code, the com- 
plainant, the CRTC, can have that raised at licence renewal. 
So it is now, I would think, in the interests of the owners 
and general managers of the operations that their employees 
live within the restraints of the codes, obviously. 


Mr Hinnen: Furthermore, the CAB, of course, repre- 
sents all of the owners of broadcast outlets in this country. 
They have also established a standards council, and that 
standards council is to a large extent an ombudsman where 
people can go and apply if they have concerns relating to 
anything that is broadcast on radio and television. So it is 
being addressed, both by the owners and by an association 
such as ours, where we try to make sure that people are 
responsible. 

If there are instances where, you know, we come to 
some agreement that maybe some areas need to be ad- 
dressed, as in the case of a sexual assault victim, and 
maybe those things should not be broadcast, then maybe 
that should become a law. Those are things that need to be 
talked about and addressed. Right now, as has been men- 
tioned by Gary, we cannot talk about the names of accused 
when it comes to young offenders, and we abide by that or 
face criminal prosecution. We are prepared to deal with the 
laws that are on the table, but this one becomes a very 
unworkable one because of its scope and because of the 
fact that it basically prevents us from getting information 
at source. 


Mr Huget: Are there any other situations that you can 
see where it would be in the public’s best interests to treat 
information the same as you would, for example, a young 
rape victim or something like that? What is your sense— 
are there other things that should be treated as sensitively? 
I am trying to get a handle on what you perceive as the 
limit. 

Mr Hinnen: | do not think there are any rules or regu- 
lations when it comes to that, but I know that at our radio 
station we have a great hesitancy in mentioning suicide 
victims, for instance. The reason for that is that from a 
legal standpoint we may leave ourselves open if in fact we 
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go on the air and say somebody has committed suicide. So 
we try to be very careful, and oft-times do not mention it, 
because of the nature of that kind of a crime. But to sug- 
gest that there are others of any wider significance, I just 
cannot say at the moment. 

Mr Clarke: I think suicide is a key one that, again, I 
think you would find a universal practice in dealing with. 
Usually it is not reported unless it is unfortunately done in 
a very public fashion and becomes suspected, and at that 
point you have to explain what has happened. But ordinarily 
suicide is just not dealt with. 

I think sometimes what is forgotten is that we, too, are 
members of our communities and have to live by our 
communities’ laws and concerns. They affect us just as 
much as they affect everybody else and we want to be 
dealt with as we would deal with others. 
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Mr Huget: Last question, Mr Chairman. 

Are you familiar with any broadcasting outlet that has 
had its licence revoked for violation of this code of ethics 
or any employee who has been removed from employment 
over violation of the employer’s code of ethics? 

Mr Clarke: There have been instances in the last two 
years before the CRTC where broadcasts that I would sup- 
pose would be more pejorative towards a particular ethnic 
group than actually breaking the law have caused severe 
reprimands from the commission and in one case, a reduc- 
tion in the amount of broadcast advertising available to 
that company for a certain period of time. That is the only 
one I can think of specifically off the top of my head. But I 
think as broadcasters we recognize we are licensed to do 
our business and that licence can be attached or withdrawn 
by the regulator for cause. 


The Chair: Thank you. Any further questions? Mr 
Cooper. 


Mr Cooper: To continue on a little bit about what Mrs 
Marland was saying and what Bob Huget was saying, Mrs 
Marland was talking about generalities. As a block captain 
for Neighbourhood Watch in my area, I understand the 
importance of people knowing exactly what is going on in 
an area. That is why these Neighbourhood Watch areas are 
kept down to either half blocks or full blocks depending on 
the size, so you know the general area. But I do not see the 
necessity of actually telling which house was hit by the 
crime, whether it be a burglary or a fire, and I also do not 
see the purpose of naming names of accident victims. 

You talk about being immediate and how you are the 
messengers, but I do not think I would like you to be the 
messenger if it was a family member or a close neighbour 
being killed in an accident. I think that is why—when you 
talk about competing between the newspapers, the news- 
papers usually have about a two-day follow-up, especially 
if you talk about things like motorcycle accidents. You can 
go and do the motocycle accident but you cannot name 
names, because I think that should be protected and the 
family should be notified first. I do not think it should be 
seen on the 11 o’clock news. 

What I am seeing now on the 6 o’clock and 11 0’clock 
news are close-ups, and sometimes you are getting licence 


plate numbers in these pictures. I do not really think that is 
appropriate that these things should be coming across the 
news, especially if I am watching it and I know it is my 
next-door neighbour’s licence plate number. I do not think 
that is the right way to inform. 


Mr Clarke: Can I respond to that briefly? I think our 
code deals with this specifically, but I must admit it is 
broadcast practice again, in an agreement with the police 
forces, that we will not deal with victims of accidents until 
next-of-kin have been notified. That has to be a precondition 
to us receiving information, and that is the first question 
we do ask: “Have the next-of-kin been notified?” Because 
no, we do not see that as our role, either. It is not our role. 
It is our role, we feel, to inform the community as to the 
State and severity of the incident that has occurred, but it is 
not our role to advise people that they have lost a member 
of their family in a traffic accident. I will not rechew it 
right now, but I know that it is a major tenet of our business. 
That just is not done. 


Mr Hinnen: In fact, I can also tell you that there were 
many occasions where we have learned of the name of the 
victim prior to the release by the police. We will call the 
police to confirm the name and they will tell us that the 
individual’s family has not been notified, at which point 
we automatically withhold that information. That is our 
company policy. We do that; we withhold the information 
until next-of-kin have been notified. 


Mr Cooper: Does that also include fires, residential 
fires, where you would not give the specific address if 
there was a fatality? 


Mr Hinnen: If the victim’s family had not been noti- 
fied? 

Mr Cooper: Yes. 

Mr Hinnen: Very much so. 


Mr Clarke: The exception to that—and it would have 
been interesting talking about it about three years ago 
when originally legislation like this was being looked at. If 
we showed an office tower where a shooting incident was 
taking place inside—now, there are perhaps 5,000 people; 
I do not know how many thousand people you can put in a 
busy office tower—what is our responsibility at that point? 
Do we explain what is going on and how many people are 
at risk? We do, I must admit, deal with these questions 
ethically in our meetings at all times to see how best we 
can respond to situations like that. I think, and I thank 
Margaret Marland for mentioning it, that our historic re- 
cord has been a reasonably good one; a very good one, I 
would say from my biased point of view. Again, until we 
hear of specific incidents rather than hypotheses, we are 
questioning why a law is there to deal with it. 


Mr Cooper: Basically what I was saying was that be- 
fore this life, I used to be able to watch news. I was watching 
the American news occasionally, and you would actually 
see a bodybag coming up and maybe naming the victim 
and J am really glad that the Canadian TV is not following 
that example. I would not like to see it moving closer to that. 


Mr Clarke: I do not see that happening. 
Mr Cooper: Good. 
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The Chair: Any further questions? No? Thank you, 
gentlemen, for coming along and representing the Radio- 
Television News Directors Association, and for giving 
your brief here this afternoon. It is not very often the poli- 
ticlans get an opportunity to question the media, but this 
afternoon was one of those occasions. Thank you, gentle- 
men, for coming along. 


Mr Clarke: Thank you. 


The Chair: Is there any other business before the 
committee? Mr Frankford. 

Mr Frankford: Back to the questions I raised about 
death certificates. I wonder if the researcher could provide 
some more information about that. 


The Chair: You should have the memo in front of 


you about that. It is contained in the memo. It was given to 
all committee members this afternoon. 





Any further business? If the members of committee 
could—sorry. 


Mr Frankford: I do not know if this is it, but— 


The Chair: It is not. No. On page 3 of the report from 
the legislative research service, the information I think Mr 
Frankford is looking for is contained on page 3. 

Any further business before the committee? If the 
committee members could hold back for a couple of min- 
utes on adjournment to discuss some arrangements about 
tomorrow. We adjourn until 10 o’clock in the morning. 


The committee adjourned at 1627. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Tuesday 26 February 1991 


The committee met at 1006 in room 228. 


REVIEW OF FREEDOM OF INFORMATION 
AND PROTECTION OF PRIVACY ACT, 1987 
Resuming consideration of a comprehensive review of 
the Freedom of Information and Protection of Privacy 
Act, 1987. 


CANADIAN BROADCASTING CORP 


The Chair: I would like to call the committee to order 
and I would like to thank everybody for coming along here 
this morning. Our first witnesses are from the Canadian 
Broadcasting Corp. Gentlemen, you have 15 minutes to 
make your presentation and roughly 15 minutes for ques- 
tions afterwards. 


Mr Henry: My name is Daniel Henry. I am a lawyer 
with CBC, in-house. Gerry McAuliffe is a reporter for 
CBC radio, and Bill Kendrick is a producer at CBLT in 
Toronto, our news shows. We have given you our submis- 
sion in writing. What I will do is highlight some parts of it 
briefly so we can leave more time for questions. You will 
notice that it is in very simple form on simple paper. It 
does not have any fancy three-ring binding. If we get more 
money in the budget today from the federal government, 
we will be glad to resubmit it in a more glossy form. 


Mrs MacKinnon: You are not holding your breath, 
are you? 

Mr Henry: If I can just take you through it, we have 
two or three major areas that we want to address. The first 
is cost. Costs, we feel, should not be a barrier to access to 
information. An example that Gerry ran into recently was 
that he asked for information and was told that it would 
cost him $3,500 for the information; $3,500 just to see if 
there was something there he was interested in. Nobody 
could ask for information and expect to receive it on that 
basis. Cost is a barrier to access to information in this case. 
So we have raised a few possibilities. In 1a, you see that 
we talk about just eliminating those search and review 
fees—severance review fees. In 1b, we refer you to the 
American legislation where representatives of the news 
media, among others, are given access to information free 
of search and review fees. They only pay for photocopying. 
And there are other organizations and categories of people 
that are covered. In fact, if you look at the bottom of 1b, it 
says that no duplication costs or search fees or review fees 
are charged if, quote, “disclosure is in the public interest 
because it is likely to contribute to public understanding of 
the operations...of government.” So there are real options 
there for you to eliminate fees in the public interest. There 
are a couple of suggestions as well on how waiving fees 
might be a more useful exercise. 


Point two deals with something that is not covered by 
freedom of information legislation at the moment, and that 
is photocopying outside of the departments that seem to be 
covered, court documents specifically. If you go to a court- 
house, the cost can be a dollar to photocopy a page. The 
suggestion is there should be a set photocopying rate for 
all information coming from government. 

The third point is that civil servants, according to legis- 
lation, are not encouraged to release information. In fact, it 
is quite the opposite. Civil servants are discouraged from 
releasing information. And that, again, is a barrier to access to 
information. One point that is not made here but which 
could fit in this category is time limits. At the moment, you 
have got 30-day time frames. In the United States, the 
initial time frames are 10 days and 20 days. Some consid- 
eration, we think, should be given to reducing delay, be- 
cause delay is being used as a tactic bureaucratically, we 
find, to keep information from the public. 

The fourth point has to do with having the operation of 
the Legislature not exempt from the application of the 
freedom of information legislation. It is fairly straightfor- 
ward; we do not see why it should be exempt, but at the 
moment it is exempt. 

The fifth and sixth points deal with the police, and | 
would just like to quote to you from Mrs Gigantes, in 
Hansard, from June 1987 when there was a discussion on 
this bill. On page 1169 of 8 June 1987, she says: “In my 
view, if ever there is a reason to have freedom of informa- 
tion in a democratic society, it is to make sure that such 
agencies as law enforcement agencies, defence agencies, 
security agencies and police agencies are subject to the 
control of the public. They cannot be subject to the control 
of the public unless the public has information about their 
activities.” That is the philosophy that we are bringing to 
bear in this general discussion. 

So there are two things that we address. One is the 
compelling public interest segment of the legislation. What 
Mrs Gigantes was saying at the time was that section 23 of 
the act should be amended so that it can be argued that 
there is a compelling public interest to have access to law 
enforcement records. That is not there at the moment as an 
argument, and it should be. 

The second thing is this whole debate that you have 
been discussing, that relates mostly to the municipal free- 
dom of information act but also to the provincial act be- 
cause it is the same language that affects the OPP as well 
as the other forces. What has happened is the new interpre- 
tation has come into being, and if I understand the debate 
correctly, what has happened is there was a history of a 
flow of information to the public. There were no problems 
really. There were no problems. There was no call for 
legislation to clamp down on that information. The new 
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freedom of information act came in in the provincial con- 
text; there were no problems. Then the municipal one 
came in and different police forces—a few police forces— 
started to interpret it in a certain way. And they said, 
“Excuse me, help us. We have no choice. The freedom of 
information act forces us into these interpretations. We 
don’t even want these interpretations. We are forced into 
it.” So they then came out with these interpretations, 
caused great difficulties. If you want to discuss these with 
us, there are a few examples attached to the back of this 
where we have not been given access to information that 
we think is critical. And our basic point is that we should 
go back to the way we were, to allow the flow of informa- 
tion so that we can get direct access to sources of informa- 
tion other than the police. And you cannot get access to 
direct sources of information other than the police unless 
you have their names. We are not asking for their life 
histories. What we are asking is that we get their names, 
not to provide the police with an excuse not to give us their 
identities, and not to provide them with a virtual veto over 
public access to very important information about what is 
happening in the community. 

Just one example shows you how ridiculous we think 
it is. A policeman in Sudbury shoots a man dead in January 
of this year. Shoots a man dead. They will not tell us who 
the policeman is, and they will not tell us who the person 
they shot is. The information came out through neigh- 
bours. The police should be giving us that information. 
They should give us the name of the officer, and they 
should give us the person who was shot dead so that we 
can investigate it in the public interest and let everyone 
know what is going on. 

The one other thing that we have given you—and then 
I will open this up to questions—are occurrence reports. 
We have given you one page of typical occurrence reports 
from a year ago and from today. If you look at the one 
from 14 February 1990, you will see a number of robberies, 
and you will see people identified. The police used to hand 
these out in Toronto every day, and we would be able, at 
our discretion, to find these people, talk to them on or off 
the record to find out what was going on in the commu- 
nity, and then do stories on it. Today we get pages like the 
one you have from 25 February 1991. A 27-year-old male 
reports that on 23 February, such and such happened. You 
cannot follow that up. These are real problems, and it 
means a decrease in coverage. If you want to ask more 
about the coverage, I have my two friends from radio and 
television here to talk about that further. With that said, we 
are happy to take questions. 


The Chair: Sorry, I was busy reading this. Thank you 
very much. Mr O’Neil. 


Mr H. O’Neil: You mentioned the civil service. Are 
you saying that as far as freedom of information goes, they 
are trying to delay you or put you off in every circum- 
stance, or are there just certain areas where you find that? 


Mr McAuliffe: I think it varies from ministry to min- 
istry and from issue to issue. I have had requests going to 
the Ministry of Correctional Services where I had full doc- 
umentation probably within the space of two weeks. I have 


had applications involving the Ontario Human Rights 
Commission that took us over a year to resolve and other 
issues involving the Deputy Minister of Communications 
which took almost a year to resolve and which resulted in 
the end in the destruction of the documents that we were 
seeking. So it depends so much on the issue and the indi- 
vidual you are dealing with. One of the great difficulties 
that arises sometimes, of course, is the role of the freedom 
of information co-ordinator within a ministry, because one 
of the difficulties is they are not quite as independent, I 
think, as they should be. The responsibility is theirs to 
produce the documents or comply with what the provis- 
ions of the act are. However, they are also subject to the 
instructions of their deputy ministers. 

So while a freedom of information co-ordinator may, 
in her view or his view, determine that we do have full 
access to these documents, if the boss comes along and 
says, “You are not giving them to them,” as we have had 
happen in the Silcox case, then it creates enormous prob- 
lems and considerable delays. 


Mr Henry: It is interesting, in the case that Gerry was 
referring to, that when he asked for information the bureau- 
crats gave us the least amount of information that could 
possibly fit the description, to the point of giving us the 
fronts of American Express receipts but not photocopying 
the backs. And when we found out that there was informa- 
tion on the backs that we needed—that was months later— 
the time period for appealing had passed. We learned when 
we asked, that the documents were destroyed. 


Mr McAuliffe: How can you have an act that pro- 
vides absolutely no disciplinary or punitive measures for 
people who do not comply with it? As I understand this 
act, there is a punitive process to deal with people who 
breach people’s privacy. I quite agree with that. But surely 
if you are going to have provisions in the act to deal with 
breaches of privacy, there should also be provisions in the 
act to deal with bureaucrats who either lie about the exis- 
tence of documents or destroy them. If you have nothing to 
fear, why not screw the system around? 


Mr Kendrick: Because, in fact, fear works in the re- 
verse. They are more afraid about releasing something that 
would violate the privacy act, since there is no provision 
for any sanctions if they do not provide the information. 
So the safest thing for someone to do is to not release the 
information. Therefore, they cannot violate the privacy act 
and there is nothing to say they have to release it under the 
freedom of information. 


Mr H. O’Neil: I do not disagree with you at all. If it is 
there and it is public business and it is public money that is 
being used, I guess it is just knowing when it infringes 
upon an individual’s privacy in certain cases, and it may 
not in the case you are talking about. And I guess it is 
maybe the slant that—you know, is there a particular 
slant? I know, Mr McAuliffe, that you talk, too, about 
Rambo journalism and how some reporters use certain 
things and slant it a certain way. You might have some 
comments on that. I know you spoke on that on the weekend. 


Mr McAuliffe: Yes. You see, I have no problem with 
the privacy provisions. Let me give you just one example 
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in the Silcox case. I had no difficulty with the ministry 
removing the names of the individuals that, say, were en- 
tertained over a $700 supper. What I do think we have a 
right to is the nature of the government business that was 
involved. So what we ended up with was a situation where 
a bureaucrat withheld all the information, denied it existed. 
By the time we discovered by other means that it existed, 
the appeal period had expired. Fortunately, I was able to 
write to the commissioner and ask her in light of these 
circumstances to reopen it. And she did. I have not run into 
any situations yet where I disagreed with the commis- 
sioner or a ministry on the withholding of private informa- 
tion. In one case—as a matter of fact, in the human rights 
commission case—where a certain individual was put into 
a job, we requested that individual’s qualifications. The 
human rights commission insisted we did not have a right 
to it. However, the freedom of information commissioner 
ruled in the end that public interest overrode the right to 
privacy and we got it. 


1020 

So I am having no difficulty with the process that exists 
in seeking that information out and the protection of 
people’s privacy. What needs to be done is we do not need 
a 30-day period to produce the documents to begin with— 
which, by the way, can become automatically 90 days at 
the end of the 30 because they can just write you a letter 
and say we need an extra 60 days. That needs to be short- 
ened significantly. The search fees are astronomical. In the 
case of the Ministry of Culture and Communications, they 
sent us a bill for $3,650, claiming that it was going to take 
a file clerk five and a half weeks working non-stop to 
obtain these documents and then it was going to take 2,200 
pages of photocopying to produce them for us. The whole 
purpose of that bill, in my view, was to discourage us from 
getting the information. They might as well have sent us a 
bill for $8 million, because with the CBC budget these 
days, going to them and asking for $3,500 to pay for gov- 
ernment documents is absurd. So the process becomes a 
licence to obstruct you from getting the information you 
are seeking, and I do not think that is what the intent of the 
legislation is all about. 

Mr Henry: And an interesting point: I went to a semi- 
nar recently on the freedom of information act and some 
people were saying how you get around the legislation. 
One of the suggestions was that there is two hours’ free 
search time, so instead of making one application—Gerry 
was silly enough to actually ask for what he wanted. He 
said, “I would like the following things.” Well, that is not 
the way you do it. What you have to do is to break it up 
into two-hour chunks and put in 20 applications, and you 
get it all free. This is something we have discovered. Is 
that the way the law should work? I think not. 


Mr H. O’Neil: I know that you gave us two examples 
there of news articles. One was where that chap was found 
in the bush and had been there for a while. What about in a 
case like that, not that particular example, but what if it 
had been a suicide? Would you have carried that story on a 
suicide? What is your policy in that area? In other words, 
what we were talking about: releasing the name of a rape 





victim or a suicide victim or other such examples as that. 
What is the policy that you would use? 


Mr Kendrick: The policy that we have at CBC televi- 
sion is very clear on suicides and sexual assault cases. In 
sexual assault we do not report the names of victims. In 
the case of suicides, the name of a victim would be re- 
ported if the stature of that individual was such that who 
the person was became a major part of the story. Basically, 
we do not report on suicides unless they have compelling 
public interest. 


Mr Henry: The other thing to note is that the distinc- 
tion we are talking about is access to information, as op- 
posed to publication. We understand that there may be 
concerns with publishing these things and that is why our 
policy is as it is. But we are not asking you to amend the 
legislation to get us to publish; we are asking you to give 
us the information so that we can contact the people to get 
more information to make a valid determination about 
whether there is something to publish. 


Mr McAuliffe: I can tell you that I have had numer- 
Ous situations in my 32 years as a reporter involving crime 
stories where we have run into circumstances where the 
family has asked us not to identify certain people. I would 
say probably in 95% of those instances the request has 
been granted. We often run into situations where the inter- 
est of the family or the interest of the individual far out- 
weighs the gravity of the story. The only suicide that I can 
think of that has ever run in recent years was the guy who 
jumped through the glass roof of the Eaton Centre. And the 
only reason for that—it was not known until the next day, 
actually, that he had committed suicide. When that incident 
first happened, it was thought that he was a window 
cleaner who had fallen off the scaffolding and gone 
through the window. It was only discovered the next day 
that it was a suicide. 


Mr H. O’Neil: Yesterday we had the radio and TV 
people here, and I guess what we are looking for is respon- 
sible people in the journalism field—that if there is infor- 
mation out there, it should be given to them if it involves 
the public or public money or things like that. But there are 
other areas which I sometimes wonder on, as I say. Maybe 
Mr McAuliffe would like to comment on this, but I some- 
times wonder when it comes to freedom of the press and 
the slant of stories and sometimes their content, where 
there is a lot of competition out there among reporters to 
have their stories run, whether it be on the CBC or whether 
it be in newspapers—again, I understand you touched on 
this over the weekend, about some Ramboism among jour- 
nalists. I sometimes relate to maybe some of the London, 
England papers and the tabloids and I wonder if we are not 
leaning a little bit towards this in some of our papers. How 
do you—again, freedom of information and protection of 
individuals where they need to be protected. I wonder if I 
could have your comments on that. 


Mr McAuliffe: I think that Canadian news organiza- 
tions are rather tame compared to many news organiza- 
tions, for example, in Britain and some parts of the US. By 
the way, the issue that I raised on the weekend with respect 
to Rambo journalism was some criticism I had levelled at 
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the Globe and Mail over their handling of the Don Getty 
story, which is sort of totally different than the issues that 
we are trying to address here today. But trying to respond 
to your request, the issue boils down to a matter of train- 
ing, good taste and good judgement. And the point that I 
was making on the weekend is that there is a need for 
news organizations to spend larger amounts of money in 
the training of people. It is like any practice, whether it is 
journalism, real estate, law, medicine—whatever the case 
happens to be. The greater the amount of money you in- 
vest in the training and education of people, I think, the 
more responsible and the higher level of professional con- 
duct you get in the end. It is an issue that is different than 
this, but I see the point that you are raising. It is the point 
that I was trying to make on the weekend, which is that, 
yes, we have a great need to invest considerably more in 
the development of journalists in the country. 

Mr H. O’Neil: Again, I may be subjecting myself, 
because the power of the press is very powerful, but I even 
wonder with some reporters—and I guess it sort of raises 
the wrath of some politicians, because a lot of media people 
are also very critical of MPPs or government in general. I 
sometimes wonder, when they have been around a while, 
whether that cynicism grows within them, where they are 
always very critical. 


Mrs Marland: Why would they not be? 


Mr H. O’Neil: But I often wonder when, in certain 
areas—and it is a very difficult job in the media, and we 
sometimes build up certain relationships. But I find that 
maybe some of the feeling within politicians is because of 
the continued criticism they get from people within the 
media who are always talking about the bad things. 
Whether it be an ordinary MPP or a parliamentary assis- 
tant or a cabinet minister, they fail to look at the amount of 
hours that these people put in—how they put in a lot of 
time up here, how they go back into their ridings and are 
working on the weekends when they are back there, and 
how they really work not only here at Queen’s Park to help 
people but also work very hard in their ridings to do little 
things that the press never points out. And maybe that is 
some of our problem there. But you know yourself— 
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Mr McAuliffe: I think your criticism is a valid one. 
One thing we do not run is a perfect business by any 
stretch of the imagination— 


Mr H. O’Neil: As we do not. 


Mr McAuliffe: So your criticism is justified. But let 
me take it the one step beyond that as well. One of the 
difficulties as a journalist is this: The stories that people 
remember are the critical ones. If I were to do a story 
tomorrow on what a great member Hugh O’Neil is and 
how he busts his ass here and down in the Trenton area for 
his constituents, it is not to say that it is not a valid story, 
but it is often not the story that people remember in that 
day’s news. 

Mr H. O’Neil: Or the one that your editors will print. 


And yet I sometimes wonder, and maybe we are getting 
off the subject a little bit, but I wonder if people are not 


looking for a little more of that rather than a robbery victim 
or somebody like that. I just— 

The Chair: Thank you, Mr O’Neil. I think we have 
allowed a little more time than normal, so the remaining 
two parties have about 15 minutes each. We are running a 
little behind time. You know I am fairly flexible; however— 

Mr H. O’Neil: We do not get a chance very much— 

Mr Villeneuve: The shoe is on the other foot. 

The Chair: It is very seldom that the politicians get to 
question the media, as I indicated last night. However, we 
are in a very tight time frame today. Mrs Marland? 

Mrs Marland: Gerry, I was kind of smiling when you 
were talking about the Ontario Human Rights Commission 
case, because I think you and I were both deeply involved 
in that issue at the time, and I shared your frustration from 
another purview, really. I am interested in what you were 
saying about the fact that you deal with the privacy—what 
is the term for that privacy person in each ministry? 

Mr McAuliffe: The freedom of information co-ordin- 
ator. 


Mrs Marland: Co-ordinator. 

Mr McAuliffe: Yes. 

Mrs Marland: So the person that you have to deal 
with in each ministry is an employee of that ministry and 
not of the commission. 

Mr McAuliffe: That is right. 

Mrs Marland: So maybe that is where the problem is. 

Mr McAuliffe: It may well be. The problem with that 
is, how then do you appeal, before the privacy commis- 
sioner, what a commission employee might have decided 
to release or not to release within a respective ministry? I 
do not know— 

Mrs Marland: Well, maybe that is a better gambit 
than this business of an employee within the ministry saying 
yes and then finding that his or her superior, whether it is the 
assistant deputy minister or the deputy minister, reverses it. 

Mr McAuliffe: In fairness, on the Silcox stuff, if I 
implied that the freedom of information co-ordinator was 
prepared to release stuff that Silcox was not, I should be 
very careful how I phrase that. What I can tell you is that 
the freedom of information co-ordinator had to have 
known that the documents that we sought existed. 


Mrs Marland: Right. 


Mr McAuliffe: The way it is supposed to work is that 
you send the documents with the part that is a privacy 
breach blacked out. What they did in this case was to send 
us only part of the document, which is wrong. You do not 
know then what it is that is missing. And I do not believe 
in that case that that was a decision made by the freedom 
of information co-ordinator, because I had dealt with her 
On previous occasions on other matters and had not run 
into that. 


Mrs Marland: Which comes to the fact that—if we 
were in the Legislature and I used the word “misleading,” I 
would be in trouble. But that kind of action is totally mis- 
leading. If you are making a request for certain informa- 
tion and you are only given half of it, while the other 
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exists, it is totally misleading. And if there is some way of 
you knowing that, as you say, and if it is the privacy thing 
and it can be blacked out the way it is with the normal 
process, then you can accept it. 

I think that freedom of information, for the public to 
have access to as much as possible in government, is a 
very important step, and if it is not working well for people 
in your profession, then as far as I am concerned it is not 
working. Because you are the people that are doing it for a 
living. I think—and I said this yesterday to the television 
people—that for the most part everybody in Ontario acts 
very professionally. I do not feel the same about the United 
States particularly. But I think we have a very high stan- 
dard of journalism and reporting in Ontario in all media 
forms. I think it is interesting that you brought the point up 
this morning that there is no penalty on that side, on the 
freedom of information side. 


Mr McAuliffe: Is it not amazing that a civil servant 
could destroy all documents that exist that relate to 
$65,000 worth of spending of public funds? 


Mrs Marland: Well, it is outrageous. It is outrageous. 
And the irony is that we are required—I do not know how 
many years we are required to keep our files; I think it is 
10 or something. Seven, is it? But whatever applies should 
apply to all documents, not just the expense chits of an 
individual or the hotel bills. 


Mr McAuliffe: Precisely. 


Mrs Marland: It does not matter what the document 
is. It is a matter of following the flow of the taxpayer’s 
dollar in this province. 


Mr McAuliffe: We asked for other documents in that 
case, by the way—they were not financial documents— 
that we were never given until the second appeal. We 
asked for itineraries, for example, on his Asia-Pacific Rim 
trip, and it was denied that those documents even existed. 
It was only months later that we discovered they did exist. 
We eventually got them. 


Mrs Marland: So it was very selective. 


Mr McAuliffe: Oh, well, in that whole process, as far 
as I was concerned, the ministry did everything it could to 
deny us as much as it could. And that is not what this bill 
is about. 


Mrs Marland: It is not what good government is 
about either, I would suggest, in the interests of the public. 
But I also think that when this committee looks at our 
report on this legislation, we have to look at the fact that— 
I remember with the OHRC that it took a year, I think, for 
you to get that decision. 


Mr McAuliffe: Yes. 


Mrs Marland: And that is almost a deterrent. You 
talk about the financial cost as a deterrent. But a year later, 
perhaps that person has died, perhaps the issue has totally 
gone away, or whatever it is. If it is really going to serve 
the interests of the public, then it has got to be more acces- 
sible than a year later. And if it means that it is a staffing 
thing, or whatever it is, I think that is a provision that must 
be made. 
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One of the things that we talked about yesterday—I 
guess maybe we do not have time to get into it, to be fair, 
do we? 

The Chair: Your colleague has a question. 

Mrs Marland: Oh, do you have a question? 

Mr Villeneuve: Gerry, you have been around this 
business for a long time. Prior to this legislation we talked 
and heard of plain brown envelopes and all this kind of 
stuff. What were your sources of information? Was it easier 
to get information prior to this? I mean, is this freedom of 
information or is this privacy? 

Mr McAuliffe: No, it is a very important bill. It has 
opened the door to stuff that I could not get before. Abso- 
lutely no question about that at all. The problems with the 
bill are process and, as Danny points out, interpretation. 
The bill is not clear and specific enough, in areas like the 
releasing of police information, that people clearly under- 
stand. 

Mr Villeneuve: We heard yesterday that some— 


Mr McAuliffe: Excuse me, one other thing. One of 
the very key points is that the $30-an-hour rate that On- 
tario charges is just staggering. Because when you have a 
civil servant tell you it is going to take a file clerk who is 
paid $12 an hour five and a half weeks to get the docu- 
ments, and they want $30 an hour from me to get them, 
that ends the request. 

Mr Villeneuve: There is method to their madness in 
that one as well. 

Mr McAuliffe: That is right. When I go down to a 
courthouse and I need a judge’s decision that is 97 pages 
long, and I have to pay $1.25 a page to get it, it makes it 
prohibitive. Why should there not be a single photocopy 
fee for all government documents? 

Mr Villeneuve: Interpretation by different police 
forces seems to leave a great deal to be desired as well. 
Maybe you could comment on that. 
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Mr McAuliffe: I think Danny and Bill are probably 
better equipped to deal with that than I am. 


Mr Kendrick: Well, there is a real inconsistency 
across the entire province as to how this is being applied 
and, frankly, there is some inconsistency within police 
forces. What we have created here is a situation where the 
bureaucracy of the police department decides not to re- 
lease information, and our police reporters then have to go 
inside the department to their various contacts. Police offi- 
cers find themselves in difficult situations. They recognize 
the reputation of the reporter they are dealing with, and 
they know that reporter is an excellent journalist and is not 
going to use this information in a sensational way. There- 
fore the policeman figures, “Well, I will help that reporter 
out and give him that information,” at the same time that 
his or her department is refusing to release it. 

I think an example of where police refusal to release 
information to the media is definitely not in the public 
interest was a Situation that occurred here in Toronto, in 
High Park, just this month—17 February, just a week ago. 
All that was released was that a 35-year-old male was 
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walking through High Park when he was approached by 
10 men with baseball bats, and he was beaten. That was all 
the information that was released on the major occurrence 
form. As a result, other than one newspaper story which 
occurred two days later, there was virtually no coverage of 
this story. We have no idea whether the victim was a vic- 
tim of gay-bashing, whether the victim was a victim of 
some racial attack. The people of Toronto are unaware that 
that kind of event is taking place. But if we are unable to 
find out information—and it is not to say that we see that 
we do not have a name and we stop right there. But we are 
certainly frustrated in our ability to communicate to the 
people of Toronto events that are happening in their com- 
munity, that they have the right to know about. 


Mrs Marland: Or that the park is unsafe. 


Mr Kendrick: Well, we could be accused by Mr 
O’Neil of being sensational with that type of story, by 
saying that the park is unsafe. We are not saying the park is 
unsafe. What we are saying is that these events have taken 
place at that park, and that here is the information that 
allows you to make a decision as to whether or not you 
want to go into that park. If that was a racially motivated 
incident and I happen to be of that racial background, I am 
not sure that I want to go into— 


Mr H. O’Neil: Did they give any reasons for not re- 
leasing that information? 


Mr Kendrick: Simply that the victim did not want his 
name released. Now, again— 


Mr H. O’Neil: I do not like to interrupt, but could that 
be that if his name was released, maybe one of those 10 
people that attacked him would know where to get hold of 
him? 

Mr Kendrick: That is a possibility. 

Mr H. O’Neil: I do not know. 


Mr Kendrick: The problem that is created, though, 
sir, is that the police are put in a situation of having to 
make those kinds of decisions. And they do not want to. 
The police themselves will tell you, “We really do not 
want to be involved in this.” They would prefer to leave it 
up to the discretion of the media. We do not want anything 
further to happen to this gentleman. However, by not being 
able to properly follow this story up and make our own 
case to the individual—I mean, we do not know what the 
police said to this individual. There are circumstances 
under which the police, in the way they present this, can in 
fact convince the individual not to have his or her name 
released. We are not necessarily going to run out and say, 
“So-and-so, a gay person, was attacked.” We use discre- 
tion in those cases. We are not full of Rambo journalists. 


Mr Henry: I think one thing can be pointed out on 
that story, if I may, is that you might ask, why did CBC not 
report it? There is a real problem in electronic journalism, 
and that is making your stories relevant to people. Unless 
you are talking to real people and getting them to tell their 
stories, you cannot really hold much attention. And there is 
a limit to how many just dead-copy stories you can do 
about “an incident took place somewhere.” So you have to 
have access to the person or to the people who were there, 


just to talk to them. Maybe they will convince us not to put 
their name in, but at least one lead will go to another, and 
maybe you will find someone who will talk to you. As a 
result, we did not do that story, and we think it is a story 
that should have been done, possibly. 


The Chair: Mrs Marland, we still have two minutes. 


Mrs Marland: Well, that was leading into the area 
that I wanted to just ask you about quickly. We have had 
the commissioner of the OPP here, and we have had a 
representative from the Metro Toronto force, and they are 
actually saying there is no problem now; they now know 
what they are doing. They have received the new guide- 
lines—I guess that was not the correct word—from the 
Solicitor General about how much they can release, and 
there is no problem because they are all doing the same 
thing. And yet I know that Chief Jim Harding in Halton is 
doing something different. And I also happen to know 
what a very shrewd policeman Jim Harding is, because I 
knew him when he was a police officer in Peel. And no- 
body is going to use better judgement than Chief Jim Har- 
ding. He is a superior police chief in this province. And I 
think this has got to be one big ridiculous mess in the 
province, where we do not have any uniformity. If the idea 
is that everybody has got to do the same thing, then let 
everybody do the same thing as far as the police forces 
across the province, with both acts. 

But the other part is, as a representative of the public 
and a member of the public, I am very determined to make 
sure that as much information as possible can get out so 
that, as we said yesterday, we can warn our kids, our rela- 
tives, our women who might be at risk in a certain 
neighbourhood, anyone who might be walking through 
High Park after an incident like that. And it is very signifi- 
cant that you brought these two occurrence sheets to show 
us the difference. I am one of those people who think that 
we should get as much information as we can in terms of 
the suspects, so we all know who we are looking for, for 
God’s sake. If there is somebody with that description— 
we got all hyper a couple of years ago about putting down 
whether they were black, yellow, green or white. How 
ridiculous can we get with this kind of stuff? If people are 
committing crimes, especially personal crimes, acts of vio- 
lence against other human beings, they deserve to have as 
much information out for the public as they possibly can. 
And we depend on you to get that information out. 


Mr Henry: If I could just answer you briefly. If you 
could take a look at the news report that we have given 
you at the back of our brief, from the Windsor Star, 15 
February, here is an incident where the Ontario Provincial 
Police did not release the name of a gunman who for 24 
hours was holding the OPP at bay. A gunman. And the 
name was released in this report because neighbours gave 
it to us. The question for us is, should a person have a veto, 
as the individual’s family in this case did, or the individual? 
Should they have a virtual veto over whether the public 
can understand who that person is? Because the public 
wants to know: Who is that gunman? Is he somebody who 
is rampaging through the countryside? Could he be any- 
body? What led him to go there? Should we be changing 
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our social agencies to accommodate people like that? Is 
there a real problem? You have to have the name to be able 
to make that— 

Mrs Marland: Is he someone who everybody knew 
had a mental disorder? 


Mr McAuliffe: Well, he was arrested on four or five 
criminal charges. 


The Chair: Thank you, Margaret. I have allowed a 
little extra lead time here because we are discussing a very 
important topic. We have three speakers, Mr Huget, Mr 
Cooper and Mr Owens, and so about five minutes each. 


Mr Huget: In one of your suggestions—I believe it is 
number six—you request that the act be amended for the 
police to provide information which identifies victims of 
crime, and we have been talking about some of that, but 
also “witnesses to crime, witnesses to events to which the 
police respond, those being investigated by the police, and 
those accused of crime.” That goes a little bit further, I 
think, than talking about some of the issues we have been 
talking about this morning. 

You go on to say that release of this information—and 
I want to deal specifically with witnesses and people being 
actively investigated by the police—that these are areas 
that should not be a matter of police discretion in terms of 
releasing that information. I guess my question to you is, 
why not? 

Mr Henry: For the reasons that we have given. 
Witnesses to an event will tell us from a variety of points 
of view what really happened. And the community wants to 
know, if somebody is murdered on the street, what really 
happened. They do not want to hear an official police ver- 
sion in a paragraph of what happened. They want to hear 
many different points of view, and the more points of view 
we are subjected to, the more truth we can bring to bear in 
our report of the event, which may be very different from 
the police report. That is why the more access to direct 
sources of information, the better the quality of information. 
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Mr Huget: Do you not feel that in some situations, 
identifying witnesses would indeed cause them major 
problems, if not physical harm? 


Mr Henry: Clearly there are a variety of concerns that 
have to be taken into account in publication. We are asking 
for access to them, not necessarily an absolute guarantee 
that we will publish their names as soon as we get them. In 
fact, as we have attempted to demonstrate, in the cases of 
victims and witnesses, we are very sensitive to their con- 
cerns. If somebody says they are afraid of harm befalling 
them, we are very concerned about that. In fact, I have 
indicated that the only exceptions to this would be where 
there is a reasonable apprehension of harm to the person 
identified. So if the police in this scenario think the wit- 
ness will be subject to harm, we would, in that case, under- 
stand not being given the name by the police. 


Mr McAuliffe: I have had calls from the police on 
stories that I have done where they have provided us with 
the names of witnesses after they were finished with them, 
we have gone out and interviewed them and then the police 








have called us the next day, saying, “We are really inter- 
ested in that, because they never told us that”—-where we. 
ended up getting more information out of the respective 
police witnesses than the police themselves did. 


Mr Huget: I am just curious in that many witnesses, I 
think, do not want to be identified in terms of the public. 
And I guess what you are saying then is that you feel you 
have a better mechanism of exercising discretion than the 
police may have in order to release those names? 


Mr McAuliffe: That is right. 


Mr Henry: I do not think necessarily that we are saying 
we have a better mechanism. The police are able to bring a 
number of considerations to bear that may be very worthy, 
but there should not be a total check. It should not be up to 
a single police officer to consider the entire public interest. 
Other members of the public in a democracy, members of 
the media, should have the ability to bring the same con- 
siderations to bear. 


Mr Huget: You also say that people who are being 
investigated by the police should be a matter of public 
record, or at least you should have access to that. I wonder 
what your views are in terms of someone who may be 
being investigated and no charges are ever laid—one of 
your perhaps minority Rambo reporters goes on a mission 
to identify this person and serious harm is done to that 
individual, and no charges are ever laid. What responsibility 
would you have? 

Mr Henry: Well, there are laws of defamation, and 
there are limits to what you can say about someone. Cer- 
tainly, as a lawyer who on a daily basis responds to jour- 
nalists asking what they can publish about people in those 
circumstances, I know that not all the information we get 
is published. But there are circumstances when companies 
are being investigated for violations of certain legislation, 
or individuals—not necessarily for murder—are being in- 
vestigated, where there is a public interest in that. There 
might be occasions when the police are harassing an indi- 
vidual, where they are investigating him over a six-month 
period. What if it is a major public figure who is being 
investigated, whose life is being hampered by the police? 
Just knowing who the person is—and that is what we are 
talking about—clues us in and allows us to get the infor- 
mation, and it helps us to make the decisions. 


Mr Huget: And you see no possibility of that infor- 
mation, in an investigation where no charges are laid and 
nothing is being actively contemplated in terms of charges, 
you see no possibility for that information to be misused 
by anyone? 

Mr Kendrick: Oh, I do not think we are arguing that 
it cannot be misused. We would be naive to suggest that it 
cannot be misused. But as Danny indicated, there are defa- 
mation laws in this country that apply specifically to that, a 
specific law that deals with a specific problem, as opposed 
to the problem created here, which is a much broader 
stroke. There also has to be—I cannot speak for all jour- 
nalistic institutions, but in terms of the CBC, we have 
some very rigorous journalistic policies that must be satis- 
fied before we would ever go to air with any story about 
someone being investigated. Simply because we have the 
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information that the individual is being investigated does 
not necessarily mean that we run to air with this. We need 
double and triple sourcing, we need confirmation, and that 
goes back to the problem that if the only source of infor- 
mation on these kinds of stories is the police, then we are 
at the police department’s agenda. And the department has 
some very clear ideas on when it wants to release informa- 
tion and when it does not want to release information. 


Mr Henry: You will find, if you follow the media, 
that there are many instances now where we are able to 
find out that a company or a person is being investigated 
by the police in a variety of circumstances, and we do 
publish it. But it is in the public interest—if somebody is 
defrauding hundreds of people through mailing campaigns 
and the police have not yet charged them because they are 
collecting the evidence, we want to get that information to 
the public right away so that fewer people are defrauded. 
We have to do it carefully, but there is a public interest in 
getting that out. 


Mr McAuliffe: There is another criterion, though. 
The police cannot really have it both ways, when they 
decide they are going to refuse to release everything this 
morning and then at 11 o’clock call a press conference to 
announce that they had a raid on a house of prostitution 
last night and they arrested a very prominent lawyer and, 
“Here is his name, and we have charged the owner,” and 
then announce a week later, “We are going to withdraw the 
charges because we made a mistake.” I mean, the existing 
system is unfair, every way. 


Mr Cooper: I would like to commend most Canadian 
journalists as being responsible and sensitive. What I am 
looking for is maybe some middle ground here. I under- 
stand when something happens that there is a need to 
know the location and the incident and some of the back- 
ground to it, and I understand the police are kind of reluc- 
tant to release that. But what you are also saying, on the 
other hand, is that once everything is solved and you actu- 
ally have a body—I do not understand the need to know. I 
guess what I am saying here is that the reason I am not in 
journalism is because I am not curious. I do not feel I need 
to know. 

What I want to know is if there is any middle ground 
where you can protect, say, the victims, especially in these 
purse-snatchings where they may not want somebody 
coming and bothering them. A lot of times these are older 
women and they are usually on their own and they maybe 
do not want to be bothered. As it is, they have been trau- 
matized, and now the police are investigating and things 
like this. 

Do you feel that you have to go and investigate, to 
follow up on that, or do you feel that maybe you just have 
report that there were six incidents of purse-snatching in a 
certain block, in an area, just to warn the people? Is there a 
middle ground? 


Mr Kendrick: Well, the difficulty that scenario some- 
what places us in is that if we merely take what the police 
tell us and report it, we put ourselves in jeopardy of report- 
ing irresponsibly and in not finding out all of the informa- 
tion about something. This then puts us in the situation that 


Mr Huget suggests, that we just run off and put that kind 
of information on the air. Our ability to talk to victims of 
crimes, to witnesses of crime, allows us to do a much 
broader story and give a better context to events that are 
taking place. Again, your question somewhat pre-supposes 
that we get a name, we broadcast a name. That is not the 
way it works. But we need the name to be able to find out 
more information about it. 


Mr McAuliffe: If an old person does not want to be 
interviewed, you are certainly not going to push it. On the 
other hand, we have had instances of victims of purse- 
snatchings where their old-age pension has been stolen and 
they have no money now for the next four weeks. As a 
result of their identity in the press, somebody has sent 
them a cheque for $100 or a $1,000 or—do you know 
what.I mean? Again, it is all over the map, and it really 
boils down to the discretion of the respective news organi- 
zations involved and how well they treat these situations 
when they develop. 


Mr Henry: I think what we are saying is there is a 
middle ground. But that is not the issue. The issue is who 
judges where the middle ground should be. 


Mr Cooper: Should the middle ground be the victim, 
whether or not they want to be interviewed? 


Mr Henry: Of course. 


Mr Cooper: Should they be able to withhold their 
name from the police report? Would that be a middle 
ground? 


Mr Henry: I think it depends. As in anything, it de- 
pends on who the victim is and what the crime is and what 
the public interest is. And there are a lot of considerations 
that have to be brought to bear, so that you cannot give a 
definitive answer. The question is not whether there are 
these considerations, but who should decide. 

If you say to the police, “You decide,” then what you 
are doing is stopping a whole bunch of other people from 
making the same decision. If you say to the police, “You 
must give it out, but all you other guys decide,” then that is 
how democracy is supposed to work; we work it out. And 
there are penalties for organizations that put out informa- 
tion that the public is offended at seeing. So there are real 
restrictions on what the media want to put out because 
they get the flak from the community directly. 
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Mr Cooper: What I am saying along this line, too, is 
that there are also people who are out looking for media 
attention, and they do certain things to try and get their 
names put in the press. Maybe that is a reason for with- 
holding names, so people do not go out and get the media 
attention. 


Mr Henry: Well, they can always come forward with 
or without police help. 

Mr Cooper: Okay. Thank you. 

Mr Owens: Mr McAuliffe, here with my cold this 
morning I could introduce myself as Deep Throat. You 
made a comment about some of the difficulties that you 
encountered with respect to your investigation of the former 
deputy over at Culture. Could you maybe give us your list 
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of the top three or four or five ministries that you had the 
most difficulty with, and how they have responded to your 
requests for information? 


Mr McAuliffe: Well, the answer to that is no, because 
I have not made enough requests of a large number of 
ministries to be able to rate them. The two biggest difficul- 
ties I have had so far were with fairly big stories. They 
involved the Ontario Human Rights Commission and the 
Ministry of Culture. Other requests that I have put in have 
been dealt with quite expeditiously. As I said earlier, a lot 
of it depends on the nature of the story. 


Mr Henry: If I could just add that I have done a survey 
on journalists and on CBC across the province, and what I 
found is that we do not make a lot of use of the freedom of 
information legislation, number one. I was surprised by 
that. I think some people have taken the attitude at the 
beginning that, well, they will just try a bunch of ministries 
and go 6n a fishing expedition and the fishing did not 
work. So what tends to happen now is that when we get 
wind of a story we then go after a document. And that is 
not the way it should be, I think. I think what should 
happen is that the barriers should not be there; people 
should be able to do some knowledgeable fishing. We are 
not going to waste our time, you know, going through 
months of paper. We have to be judicious in our selection 
of targets. But I think the act should encourage fishing, 
which at the moment is not taking place. 


Mr Owens: Do you believe that the family or the victim 
should have the right to veto the use of his or her name? 
The comments about the story at High Park and the possi- 
bility that it was a case of gay-bashing—I guess my con- 
cern is, how would you forward civilization by publishing 
that type of information? And again, in situations like that, 
do you feel that the family or the individual should retain 
the right to veto the use of that, either the name or the 
selected information? 


Mr Henry: If I could answer, I think in my experi- 
ence—first of all, we are not talking about vetoing publi- 


cation; we are talking about vetoing access to their names. | 


In practice, we are very sensitive to people in those cir- 
cumstances, as you have heard from my colleagues, in the 
decision to publish or not publish their identities. But the 
access to them is extremely important. 

Mr McAuliffe: You know, there is an interesting point 
here too. It is that you can get somebody who makes a 
decision at 8 o’clock at night that they do not want their 
name published. Overnight their friends and family have 
met and everybody has become indignant about what hap- 
pened. And yes, it is time to speak out. However, that 
message is not necessarily conveyed back to the police 
department because the police officer involved has gone 
off shift at midnight. So there you sit, unable to do any- 
thing with it. Your only hope is that the family may call out 
of the blue and say, “We’ve got something we want to talk 
about.” 

The Chair: Thank you, gentlemen, for coming along 
from the CBC this morning and presenting your brief and 
views. On behalf of everybody at the committee, we 
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appreciate one more time an opportunity to question the 
media. Thank you for coming along. 


CHRIS ARMSTRONG 


The Chair: Can we have the next witnesses come for- 
ward, please. Professor Armstrong and Professor Houston. 


MrArmstrong: Yes. She is not here. I am here alone. 


The Chair: Order, please. Thank you, Mr Armstrong. 
You have about 20 minutes or so to make your presentation. 


Mr Armstrong: My name is Chris Armstrong and 
this is a submission that I made with my colleague at York 
University, Professor Susan Houston, who is the director 
of the Robarts Centre for Canadian Studies. She is not 
here. She has to teach this morning, and we decided that 
our friend Dick Allen, the Minister of Colleges and Uni- 
versities, might find out if she cancelled her class. So she 
stayed to work and sent me instead. 

I have given you a document and I do not intend to 
read it to you, but I do think it raises some concerns that 
we have as academic researchers out of personal experi- 
ence and out of things we have discovered institutionally. 
For that reason there is also a letter from the vice-president 
for research at York University indicating that these are 
concerns which extend in the research community, in aca- 
demia and through the university. And I suppose that I 
should just explain what those concerns are and some of 
the impacts that this act has had on the work of historical 
researchers and other researchers in the social sciences. 

I listened with interest to Mr McAuliffe. He got the 
expense accounts after five months. It was a long time. I 
have had a freedom of information application in dealing 
with 35-year-old records of the Attorney General’s depart- 
ment at the Archives of Ontario for over two years now. I 
work very slowly and I can wait. My graduate students, 
however, cannot wait. They come to me; they have to do a 
degree and move on and try to get a job. And they have to 
change their topics. Now, this is not because of obstruc- 
tionism on the part of the archives, I hasten to say. 

One of the things that seems to have been done was 
that the act was passed out of a sense of its importance, 
with which we agree. But what was not done in many 
government institutions was to provide sufficient man- 
power and womanpower to administer the act. And this is 
in contrast with the Access to Information Act, as it is 
called in Ottawa, where government bureaucracies gener- 
ally can respond much more quickly because they have the 
necessary staff to do the job. The Archives of Ontario, to 
give you one example, does not have enough staff to do 
that kind of job and so I have had to wait. And I cannot in 
all honesty say that in some instances I have not heard of 
good reasons for waiting, because some of the staff has 
been busy looking into records of this unhappy affair of 
the Christian Brothers schools at Alfred and in Uxbridge, 
where both the people who were in the schools and other 
people who may be subject to charges are asking for the 
archives to review records and let them see what is in 
them. So my attempt to snoop into the affairs of some 
crooked stockbrokers in the 1950s can probably wait a bit. 

But the problem is that this is a real concern to re- 
searchers and especially to graduate students who cannot 
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wait. And so I suppose what we want to do here is to make 
it easier for serious researchers to get access to the records 
that they need while protecting the rights to privacy. Pri- 
vacy is a motherhood question, I think, and we all agree. 
And I say in our brief that we are not intending to violate 
personal privacy. 

But there is a provision in the act, as you probably 
know, for researchers to sign agreements which permit 
them to see records which otherwise would be denied to 
them under the privacy sections, including personal identi- 
fiers, if it is demonstrated that there is a good reason for 
that. We think that ought to continue and, indeed, it ought 
to be extended because one of the things that the Williams 
commission said when they examined this issue in Public 
Government for Private People, which was the basis upon 
which much of the act was originally drafted, was, and I 
quote from the brief, “It is our intention to ensure that 
access to archival material related to identifiable individuals 
for research purposes will not be hindered by our proposed 
privacy protection scheme.” 

Our point is that, unfortunately, it has hindered access. 
Things that were once open are now closed, and it is very 
difficult and time-consuming to get access to them. Just to 
give you one example, a very long time ago, over 20 years 
ago, I examined the records of the Attorney General’s depart- 
ment. At that time all you needed was a letter from the 
Deputy Attorney General. Now when you go to the ar- 
chives and try to look at the same documents again, you 
are told they are closed for 75 years from the date of their 
creation—that takes us back to 1915—and that you will 
have to wait for a review process to go on, which can take 
two years or more. 

So that effectively discourages all interest in these 
questions in practical terms except for the most persistent 
or, in my case, slow-working researchers who can wait a 
bit and do other things in the meantime. Other government 
agencies have similar problems. I have been dealing with 
the Ontario Securities Commission. They had to depute 
one of their staff lawyers and some secretarial staff to 
review a whole mass of documents at an enormous cost, 
which I was not charged for, I am happy to say. They did 
not think to bill me; I do not know why. If they had, it 
certainly would have ended the project immediately. 
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But these are problems. You cannot put an act in place 
and then not provide the machinery to make it work. This 
is only going to be made worse, I think and I fear, because 
of the extension of the act to cover municipalities at 1 
January. It is reputed in the academic community that 
some municipalities have taken the following decision in- 
formally to deal with the problem: They are just going to 
throw all their records away. It is a big hassle to administer 
them and nosy people come around and want to look at 
them, so why not have no records? That does not seem like 
a good decision in terms of public policy and it runs di- 
rectly contrary to the philosophical thrust of freedom of 
information. 

So if you are going to have this act, let’s make it work 
better. That is, I guess, what we are saying, and we have 
provided about half a dozen suggestions as to how that act 


might be improved as a result of your review. Particularly 
in this case of archival material, we run into problems 
when we try to examine records which do contain personal 
information about people. It says in the act that this per- 
sonal information is not to be released about living persons. 
The problem is to demonstrate conclusively that somebody 
has died. 

Sometimes you actually end up in the curious situation 
of applying—say you want to see records of a mental insti- 
tution dating from a period long ago, but it is impossible to 
demonstrate that an individual whose case records you 
may want to see has died, especially if that person’s name 
has been crossed out. It is absolutely impossible. So some- 
times you are faced with a document about a nameless 
person and told to demonstrate that the person is dead. 
This has proven to be beyond the capabilities of most re- 
searchers. 

So what we are suggesting is that perhaps it makes 
sense to say that records containing personal information 
which were created more than 75 years ago about adults— 
that is, the records were created more than 75 years ago— 
ought to be releasable, with perhaps a longer period of 95 
years for records dealing with those who were minors at 
the time the record was created. That simplifies the prob- 
lem for the people dealing with access and controlling 
access to people. If a series of records deals only with 
events that occurred more than 75 years ago, then those 
records ought to be open. 

The other thing that concerns us here is that there is a 
provision for research agreements, for researchers who can 
demonstrate a bona fide need for examination of docu- 
ments. But those agreements only apply to the privacy 
section of the act. There are many other exemptions in the 
act which actually concern researchers in public policy 
rather more. Those include a very broad definition of doc- 
uments submitted to the cabinet. There also are discretionary 
clauses which deal with the release of information dealing 
with policing, suppression of terrorism, intergovernmental 
relations and that sort of thing. And there appears, if I read 
the act correctly, to be an absolute prohibition on releasing 
information containing trade secrets and, as a result of a 
1989 amendment, labour relations. It seems to me that 
those run contrary to public policy and the thrust in free- 
dom of information. 

Our suggestion is that the 20-year rule which restricts 
the release of cabinet documents without the consent of the 
executive committee concerned—which is highly unlikely 
to be received, I would suppose; even getting them to- 
gether would be a feat, I guess—is far too long. We think 
10 years is quite enough. That is the term of two legisla- 
tures at the maximum. Surely by that time things ought to 
be automatically available in the public domain. 

In addition, we are suggesting that it would be of great 
assistance to researchers in public policy if research agree- 
ments covered those other exemptions too. In other words, 
you were permitted to look at cabinet documents if you 
could demonstrate a legitimate research purpose. Now, that 
of course requires some kind of policing, not in a formal 
sense, but care on the part of bureaucrats who have justifi- 
able concerns about the release of this kind of information. 
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Our proposal is that it would be much better to do this 
policing of what is taken from records—when they might 
otherwise be exempt from freedom of information legisla- 
tion, it would be much better to do that after the fact. 
Because what happens now is that when you apply to do 
something, it has to be reviewed. It takes a very long time. 
People go through boxes and boxes and boxes of stuff, 


taking out documents and inserting typed notices, in my | 


case, declaring under what section of the act the document 
in question has been withdrawn. I can only tell you that 
there is one good side of working on large bureaucratic 
collections. That is that there are normally at least three or 
four copies of every document in the files and they usually 
miss the fourth one. So you get to see it in the end anyway. 
But it is not really open to you. We would like to see 
researchers given the opportunity to have access to docu- 
ments which might otherwise be exempt if they can dem- 
onstrate 4 bona fide public purpose. And it seems also that 
it would be better to do the monitoring of the information 
afterwards. 

The point was raised earlier by the gentleman from the 
CBC that there are no serious penalties for people within 
government who suppress information. I think the other 
side of the coin is that we perhaps ought to take more 
concern about people who release information. We have 
not had a problem in this province but I think, if my memory 
serves me right, that there is a case in progress in Nova 
Scotia where the Minister of Health revealed something 
about a senior public servant in that province, about his 
psychiatric problems. And I think that person—the minis- 
ter—is being prosecuted. I do not know the outcome of the 
case. But I think people ought not to make unauthorized 
use of the information they obtain, and so perhaps, if we 
are going to ask for more rights to see things, we may have 
to accept more sanctions upon us if we misuse things and 
release them to unauthorized persons. 

Those are some suggestions about a reduction in the 
size of the exemptions and in the length of the exemptions, 
and about a recognition—and this is where the letter from 
the vice-president of York makes this point—that the uni- 
versity and researchers generally are attempting to advance 
knowledge by taking an informed view of things. You can- 
not analyse and understand things in an informed way if 
you do not have access to certain information. And so 
much information is in the hands of government today that 
to be barred from using that information means that the 
quality of your research is deficient. So we would suggest 
to you that there is a legitimate interest here, taking ac- 
count of the fact that personal privacy ought to be pro- 
tected and that there are some legitimate restrictions which 
can be imposed on the use of documents created within 
government—for instance, the question of the suppression 
of terrorism or espionage and things like that—but that we 
should consider in the amending of the act, which may 
follow your deliberations, making a wider range of infor- 
mation open to researchers more quickly. 


The Chair: Thank you, Professor Armstrong. We 
begin the rotation with the third party. 





Mr Villeneuve: Professor Armstrong, you make a 
statement regarding the legitimacy of research and then 
you use the word “policing” or the supervision of what is 
done with the information once it is acquired. Could you 
expand on that a little bit? That is a fascinating area. Once 
someone has the information, how in the world do you 
control it? 

Mr Armstrong: Well, it is a difficult problem, but 
what I envisaged and suggest in the brief is that if you sign 
a research agreement, you get the right of access to certain 
kinds of information. At the end of that process, when you 
have extracted what information is useful to you—which 
may be only 1% of what you have seen—you would then 
submit your notes to the government agency concerned to 
show them that you have not taken information that you 
were not authorized to take under the agreement. So they 
do not have to go through these records, which are vast in 
quantity often, and take things out. Secondly, it is true that 
truth is a powerful force, and once somebody knows 
something, they can phone up Gerry McAuliffe, I guess. 
But on the other hand, there could be penalties for conveying 
this information to unauthorized persons. 

I do not know if that is going to solve the problem 
completely, but if you take the view that you cannot do 
anything about that, then the only thing you can do is lock 
up the records. We used to do that. That brings out the 
brown envelopes. Unfortunately, the size of the records I 
need—I wanted 50 shelf-feet of records from the Ontario 
Securities Commission. You need an awful big envelope 
for that. 

So it is a difficult question. I only suggest that I have 
tried to answer your point. 


Mr Villeneuve: Okay, and one more question. You 
speak of 10-year limitations on cabinet documents, etc. 
Now it is 20, I gather? 
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Mr Armstrong: That is correct. 


Mr Villeneuve: After 20 years, or even after 10 years, 
what would be the great hue and cry, or interest of the 
public? I have some difficulty with that. That becomes 
ancient history, really. 


Mr Armstrong: Well, that is my view of it, and it also 
concerns me because the documents are very broadly de- 
fined, as I say on page 4. They include background expla- 
nations or analysis of problems prepared for submission to 
the cabinet. This is not even just what the cabinet decides. 
So I think that the definition is too broad and the times far 
too long. My problem is not Mr McAuliffe’s; my problem 
is to get anybody to be interested in what I find. But I still 
think—my point about research is that it is important to 
find it out. Even if it does not galvanize the public in- 
stantly, it at least will bore my students. 


Mr Villeneuve: That tells us where you are coming 
from, sir. Thank you. 
The Chair: Any questions from the government 
party? Mr Frankford? 
Mr Frankford: An area that was discussed yesterday 
briefly was around birth, marriage and death certificates, 


M-122 





and it seems that there is really considerable restriction 
there, although I think one could say that they should be 
more or less public records; the fact that somebody’s birth 
is an obvious fact. I wondered if you have any comments 
on that area. 


Mr Armstrong: Yes. I do not work in this area myself 
so I will not speak with as much personal experience. It 
seems to me that the fact of someone’s birth is a point of 
public record, although this does bring up questions of 
illegitimacy and fraternity and so on which can be embar- 
rassing. But I think the public has sufficient interest in 
knowing these things. 

One other point that I did make in the brief that I did 
not speak about is that under the personal privacy restric- 
tions now, information communicated to governments is 
restricted as well. Now, I can see that as far as communi- 
cating information about your own personal situation or 
about others writing in and saying, “My neighbour is a 
lunatic.” But if you volunteer information to governments 
on a matter of public policy, it seems to me that that ought 
to be releasable. And I think, as you suggest, that as such 
we should consider carefully and perhaps put into the act a 
definition of the personal information which ought to be 
released, which ought to be freely accessible. I would 
think that birth, marriage and death would fall under that, 
but I concede that there are problems. I know that some 
people believe that privacy is an absolute right. 

My proposition here is that I do not think that that is an 
assumption we make in our society. We do not want to 
violate people’s privacy without good reason, but there is a 
legitimate public interest in knowing such things and being 
able to analyse these things. If we do not know the date of 
people’s birth or the date of their marriage, there are seri- 
ous public policy questions which cannot be analysed: 
medical ones, for instance, or demographic ones. So we 
have to decide what we are going to allow to be released, 
and I would in general recommend a broad release of infor- 
mation, although removing personal identifiers if necessary, 
where it seems appropriate. 


Mr Cooper: There is one provision that I have great 
difficulty with, and that is the one where you ask a govern- 
ment agency to check the information gathered by re- 
searchers after the fact. 


MrArmstrong: Yes. 


Mr Cooper: There are people that have vast capabili- 
ties of making mental notes. If they get in and they see 
things that are exempt, they could make mental notes and 
there is no way you could check on whether they have got 
these mental notes. 


Mr Armstrong: I guess this is a variation on the ques- 
tion that your colleague raised, and I see the problem. I 
suppose, yes, once you know something, you can some- 
times go and find it out other places. One of the more 
extraordinary provisions that I have been told is being at- 
tempted to be applied under the act at present is that if you 
find out something which you ought not to have seen be- 
cause it is really exempt, even if you later discover the 
same information in a non-exempt place, you are not sup- 
posed to use that information. This seems to me to be 
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rather a curious view of the situation, a sort of Stalinist 
attitude that we falsify memory. 

Yes, what do you do about people who see things and 
do not necessarily put them in their notes? I suppose my 
only answer, as I tried to say to Mr Villeneuve, is you 
make it illegal for people to communicate that information 
to unauthorized persons. So they can go around bubbling 
with this information and knowing it, but if they cannot 
tell anybody else without breaking the law, then they will 
suffer the penalties if they do so. 

But I understand the problem. I suppose my answer to 
you is that I have suggested this mechanism because we 
now face the problem of people short of staff working 
through thousands and thousands of boxes of paper, taking 
out things which the researcher would not pay any atten- 
tion to anyway once they got into them. So perhaps it 
would be in the interests of efficiency and speed to try to 
do a review at the end. 

I can tell you that there are colleagues of mine in the 
academic community who have dark fears about an ex 
post facto review for other reasons. They do not want to 
show bureaucrats what they have taken out of the records 
because they think there may be some censorship. I worry 
about that too, but again, we have to balance the desirable 
aspects of this against the undesirable and this is my sug- 
gestion, for what it is worth. 


Mr Cooper: This is your middle ground. 


Mr Armstrong: Yes. It may not seem like that to 
some other people, but that is my proposition to you. 


Mr Cooper: Okay. Thank you. 


Mr Huget: In your conclusions, your number 2 says, 
“The protection accorded to personal information should 
no longer apply to the views volunteered to a government 
agency by an individual on a matter of public policy.” If I 
understand that to mean what I think it means, that if I 
provide the government of Ontario, for example, with a 
view on Confederation, and someone at some point in time 
decides to research the discussions around Confederation, 
my views would then be public. Is that correct? 


Mr Armstrong: That is right, and it could be identi- 
fied with you. If you wrote to the Premier and volunteered 
your views as to what we should do about re-Confedera- 
tion or sovereignty-association demands from Quebec, 
then it seems to me that political scientists and historians 
have a legitimate interest in your views and in identifying 
you with your party associations and your position. But it 
appears that some of these kinds of information would be 
restricted during your lifetime under the privacy sections. 
We are suggesting that volunteering your views about pub- 
lic policy to the government—you do not have to do it, but 
if you do it then people can come around and say, “Mr 
Huget took this view.” 

Mr Huget: And they could likely come around to the 
family that is left over after I am gone and say, “Why was 
Mr Huget such a wacko about this?” If I provide informa- 
tion which I think is in confidence to a government 
agency, and my views on any particular subject are ad- 
dressed to the Premier or anyone else, I am speaking to 
him and I do not feel that I should be identified, that my 
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thoughts and words should be identified, 30 years from 
now or 30 minutes from now because I am responding to 
him. I have a hard time seeing how that would aid re- 
search. I think the views themselves, reported anony- 
mously, would likely aid research, but you do not need to 
know who I am. You may need to know at the time I wrote 
that I was a 43-year-old white male, but that is about all 
you would need to know. 


Mr Armstrong: Well, I suppose you could write 
“confidential” at the top or “personal and confidential,” 
which puts the communication in a different category and 
then I can see there is a question there. In the case of 
intergovernmental documents, it is deemed to be the case 
usually that both parties have to agree to the release of 
information. If you put “personal and confidential” at the 
top of your letter, probably it would not be released. Would 
you think that it never ought to be released or would it be 
okay, once it is 75 years from the date of the creation of 
the document, to have the views of MPPs about the demise 
of the Meech Lake accord, with their names and party 
affiliations attached if those records were there? I think 
your role as simply a 43-year-old white male is of less 
importance there, perhaps, than your party affiliation to the 
reader and to the analyst. 


Mr Huget: We are not saying that. We are saying, in 
terms of MPPs, views volunteered to a government agency 
by an individual, any individual, which means any mem- 
ber of the public. In my situation you are quite right, there 
likely is a difference. I do not believe it would be in 
anyone’s best interests, when you are researching the de- 
mise of Meech Lake, for example, that if you got a thou- 
sand letters from the general public in 1991, the authors of 
those letters 30 years from now be identified with what- 
ever came out of those letters. I do not see that as being 
essential to anything. I see the opinions as being essential 
to research. I do not see the identification of individuals as 
being pertinent to the research. 


Mr Armstrong: As a historian, it seems to me that the 
views of all people are not given the same weight. If the 
president of the Canadian Auto Workers writes to the Pre- 
mier about the question of free trade with Mexico, that is 
both of considerably more importance to the policy-making 
process and of considerably more interest to historians 
than if I write to him, because of the office the person who 
wrote the letter holds. I think it ought to be possible to 
identify those views if they are volunteered. I think “vol- 
unteered” is essential here. I do not want people’s opinions 
extracted from them by requirement and then turned over 
to people. But I think if you volunteer your views on public 
policy you have entered into the public arena and therefore 
can find yourself identified with those views and have 
those views attached to your name. Perhaps I am wrong, 
but that is the view that I would take. 


Mr Huget: Do you feel a situation such as that, knowing 
these things are going to be publicly disclosed, would 
somehow discourage people from providing opinions and 
viewpoints to governments voluntarily or otherwise? And 
would it temper the nature of those views? 
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Mr Armstrong: I suppose it might do. I suppose my 
answer to that would be if it did so, that seems to run 
contrary to the philosophy of freedom of information we 
have adopted in this past decade, in many countries and 
jurisdictions, that there is free access to information in the 
hands of government because it has a public importance 
and therefore the public has a right to know what is in the 
hands of the government, subject to restrictions for pri- 
vacy, etc. 

But I cannot answer the question, I am afraid. I suppose it 
might impede persons from volunteering, but I rather think 
not. I think people who do press government agencies with 
views about things do so either because they feel so 
strongly or because they see it in their interests to do so, 
and they are not likely to be dissuaded from that simply by 
the possibility that their views might be disclosed. 


The Chair: Any further questions? Thank you, Pro- 
fessor Armstrong, for coming here this morning and pre- 
senting your brief and your views. 


ONTARIO BOARD OF EXAMINERS 
IN PSYCHOLOGY 

If we could have the witnesses from the Ontario board 
of examiners come forward, please; Dr Bruce Quarrington. 

Welcome. You have about 20 minutes to make your 
presentation this afternoon and another 25 minutes for 
questions. You may proceed. 

Dr Quarrington: | think I should first offer an expla- 
nation of the documents that have been handed out to you. 
A submission was made to this committee some time ago, 
but it appears to have been lost and only recently resur- 
rected and delivered. It has a front page identifying it as 
the submission from the Board of Examiners in Psychol- 
ogy. Then you also have a xeroxed copy of the standards 
of professional conduct, which is a document used by the 
board of examiners in the discipline of psychologists. It is 
given to you because reference is made to it frequently in 
the submission and it was felt you should know in detail 
what the provisions of that document are. Finally, there is a 
copy of the verbal presentation. I am going to feel a bit of 
a fool if you follow along with me. Do not follow along 
with me. I am going to lose track. 

Something that I think should be made clear from the 
outset is that this brief from the board of examiners is not 
concerned with an amendment of the act, but is concerned 
with the uniform implementation of the act that is consis- 
tent with the spirit of the act and that is also consistent 
with the standards of professional conduct of the profes- 
sion of psychology. 

The Ontario board of examiners is the statutory body 
of some 1,800 psychologists who offer their services to the 
public either as private practitioners or as employees of 
institutions or other organizations. About 35% are em- 
ployed in hospitals or treatment centres, in which the con- 
trol of personal information of their patients or clients is 
regulated either by the Public Hospitals Act or the Mental 
Health Act. About 30% or about 600 practitioners are em- 
ployed in institutions in which access and privacy of per- 
sonal information is controlled by the Freedom of 
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Information and Protection of Privacy Act or by the mu- 
nicipal version of this act. About 17% are in private prac- 
tice and a small proportion of these provide psychological 
services on a fee-for-service basis to institutions and agen- 
cies coming under FIPPA or the municipal version. 

Broadly speaking, practising psychologists are engaged 
in the assessment of individuals by means of tests, obser- 
vation and interview or in the therapy of individuals by 
means of a variety of treatment modalities or both. In their 
assessment and treatment functions, psychologists usually 
acquire a good deal of personal information about their 
clients. Typically, this material is kept in individual client 
files, usually termed professional working files, which are 
maintained as an independent system or personal data bank 
with access restricted to psychologists and non-psychologist 
workers they supervise. 

Using the information from these working files, psy- 
chologists will produce reports either routinely or on re- 
quest for workers from other professions who are working 
with the same clients. For example, a teacher will ask for a 
psychological opinion about a particular child’s difficulties 
in learning to read, and following an investigation a psy- 
chological report will be produced in language that can be 
understood by the teacher and the parents. This report will 
end up in a general case file, which in the case of a school 
board is the Ontario student records. When a report is 
submitted to the general case file, it is written to answer 
rather specific questions in a comprehensible manner. It is 
written with the knowledge that a sometimes sizeable 
group of individuals will have a need to know the contents 
of the general case file and therefore have a legitimate 
access to its contents. 

The professional working file, on the other hand, may 
contain a lot of technical test information which only psy- 
chologists need to know and may also contain other per- 
sonal information that was obtained in confidence from the 
client or from some client-sanctioned informant and which 
should be released only to the client or to others with the 
fully informed consent of the client, or the parents or 
guardians of the child client. 

The Ontario Board of Examiners in Psychology has 
long required psychologists to protect the privacy and se- 
curity of working files, and the precise requirements are 
cited in the written report that has been offered in the 
appended document. The board has also presented several 
briefs to government inquiries with much the same points 
as are Offered in the present submission, briefly, to the 
Krever commission and more recently, in response to a 
paper from the Ministry of Health entitled Health Care 
Information Access and Privacy Act. 

It is known the technical test information in the hands 
of professionals who are not sophisticated in psychological 
assessment can do harm to clients. A simple example from 
my Own experience involves a 10-year-old child who was 
slow in acquiring reading skills and who was referred to a 
psychologist for assessment. The report submitted to the 
teacher and to the OSR stated that the child was of average 
intelligence and suggested several specific ways in which 
individual attention would likely help this particular child 
in learning to read. The working files in this school board 


were not secure and the teacher was able to learn that an 
IQ of 88 had been recorded, although the psychologist had 
noted particular reasons for believing this was a spuriously 
low value. 

Despite the psychological report asserting normal intel- 
ligence, the teacher concluded the child was of below- 
average intelligence and decided there was little point in 
following the recommendations of the psychologist with 
respect to reading skills. In this case, a child was denied 
the specific help, additional help, that might have made the 
difference between academic success in the critical area of 
reading and general academic failure with all its emotional 
and social consequences for a child of normal intelligence. 

The unauthorized acquisition of confidential informa- 
tion can also result in serious harm to clients. If I may be 
permitted another example from personal experience, I 
will mention a nine-year-old also failing to acquire reading 
skills although he was known to be an unusually intelligent 
boy. I was consulted about this boy because the school 
psychologist could not understand the nature of his diffi- 
culties. As a result of my testing, I found his difficulties 
were very unusual and could not make head or tail of them 
either. 

But I did talk to the mother at some length trying to 
understand the puzzling behaviour this boy showed in his 
reading performance, and finally she broke down and told 
me that she in fact could not read but had been passing as a 
literate person and that even her husband did not know she 
could not read. Since the care of the child was largely in 
her hands and he would be reading at home, trying to read, 
he would from time to time ask her what this word was 
and she would take a guess at what it might be, often a 
wild guess. You can imagine this was a very serious source 
of confusion and this child was absolutely baffled as to 
how you could go about decoding or making sense out of 
reading with this sort of random, inaccurate input that was 
going on. 
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I got the mother’s agreement that she would not help 
the child any further, and I reported to the psychologist the 
nature of the difficulty and the conviction that one had to 
observe the confidentiality she asked for, but to assure the 
teacher if she steadfastly pursued the present course there 
should be rapid clearing of the child’s difficulties. 

In fact, the reading consultant on this board, again, 
where the files were not secure, got hold of the report and 
immediately took this information and confronted the child 
with the fact that his mother could not read and that he was 
not to pay any attention to her. So this child went home in 
tears and confronted his mother with this situation. You 
can imagine the storm and the fury that resulted and the 
unfortunate consequences for effectively dealing with the 
child from that point on. 

The examples I have used have involved school 
boards, but the possible threat of client harm when the 
confidentiality of working files is breached applies to all 
work settings. 

In institutions where psychologists are organized as a 
separate department, the administration has usually permit- 
ted psychologists to maintain independent and secure 
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working files to comply with the board’s standards of 
practice. In some institutions, and particularly in some 
school boards, where psychologists are organized as part 
of a larger unit, such as a department of student services or 
special services, psychologists have been denied the right 
to maintain independent working files. In some instances, 
such varied personnel as teachers, attendance officers, so- 
cial workers, speech therapists and yet others exercise this 
access to psychological test data, confidential case history 
material and treatment notes. 

In a recent survey of the use and storage of psychologi- 
cal test data in 30 school boards, Dr Alvin Segal and his 
colleagues at the Middlesex County Board of Education 
found that in 24 boards psychologists were permitted to 
maintain independent working files, with external access 
limited to a superintendent and to individuals designated 
by the psychologists. In five boards, psychological test 
data were stored in central files with general access in four 
and some control in the fifth. In the remaining instance, 
psychological data were stored in the document section of 
the OSR to which there is restricted access of sorts but not 
of a sort acceptable to psychologists. 

It is the board’s conviction that the only acceptable 
place for these materials is in independent psychological 
working files. The protection of privacy provisions of 
FIPPA and the municipal counterpart support the board’s 
position with respect to working files. Section 41 restricts 
the use of personal information to consistent purposes and 
involved in its lawful collection. This restriction of access 
to information within an institution is further characterized 
by section 42(d), and I believe the corresponding section 
of the municipal version is.32(d), which limits routine ac- 
cess of employees to the personal information of those 
served: “where disclosure is made to an officer or em- 
ployee of the institution who needs the record in the per- 
formance of his or her duties and where disclosure is 
necessary and proper in the discharge of the institutions’ 
functions.” 

The board argues that the Freedom of Information and 
Protection of Privacy Act should be implemented in a way 
that is consistent with the spirit of the acts and with the 
requirements of the statutory bodies of professionals em- 
ployed in institutions affected by the act. Specifically, 
where psychologists are employed, independent working 
files should be required. These should be officially desig- 
nated as personal information data banks and the descrip- 
tion of these should be as required by the Freedom of 
Information and Protection of Privacy Act and should be 
published or made available to the public, that is, the de- 
scription. Access to these files should be restricted to psy- 
chologists, those they supervise, and other institutional 
employees they designate. 

It is the board’s hope that this committee will see fit to 
formulate an order that will require the uniform implemen- 
tation of these suggestions in all institutions which come 
under the control of FIPPA and its municipal counterpart. 

One last matter is mentioned here, and that is the case 
of psychologists who are employed on a fee-for-service 
basis and where there may not be a psychology department 
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private offices of psychologists. The point that we wish to 
make is: That is fine as far as security goes, but it means 
that the institution does not have custody of the files. So if 
clients are to have access to these files through the act, 
then the hiring agreement should contain a clause that 
quite clearly specifies that the institution retains control of 
these files even though they do not have the custody, so 
that there will be an access route for clients requesting 
access to these files. 

The Chair: Thank you, Dr Quarrington. Rotation this 
time again to the government party. Mr Frankford. 


Mr Frankford: I have been a family physician in the 
past, so I am quite familiar with the requirements of pro- 
fessions around records. 

Who owns the files? 


Dr Quarrington: Well, certainly the client has owner- 
ship rights, and we believe that psychologists have ownership 
rights in the sense that they are required by their statutory 
body to secure the files, to see that there is no accidental 
transmission of information and so on. And of course the 
institution also has ownership rights. It is a complex matter, 
the ownership, and one has to break down the aspects of 
obligation that are involved in ownership. Is that— 


Mr Frankford: Yes, well, I know it is really quite a 
complex issue. In medicine I think it is bad enough, but I 
can see it is probably even more complex when—for one 
thing, the psychologist may be employed, and as you say, 
in the fee-for-service situation probably it is somewhat 
clearer. 


Dr Quarrington: Yes. 


Mr Frankford: | think probably the same thing applies 
in medicine. What are the requirements about disposal of 
files? How long are they kept for? 


Dr Quarrington: The statutory body requires a six- 
year maintenance of files which, of course, is longer than 
the minimal requirements by the act. That I do not think is 
as serious a matter as the matter of security of files. 


Mr Frankford: When they are in an institution, 
would the institution be keeping them or disposing of them 
after six years, or— 

Dr Quarrington: It varies from institution to institution, 
of course. Generally speaking the policy of the institutions 
tends to be compatible with the requirements made by the 
board of psychologists. 

If a psychologist who generates files leaves the institu- 
tion, there is a requirement that he or she see that some 
other psychologist assumes responsibility for their protection 
and their transmission when that is required—by request 
from the act, for example. 


Mr Frankford: Yes. These sort of things we are talking 
about might, in some circumstances, be copied to a family 
doctor? 

Dr Quarrington: Yes. 

Mr Frankford: But there would be no consistent pattern 
about that, I think, in my experience. 

Dr Quarrington: No. There is an obligation not to 
transmit information that might be misleading; that is, you 
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have to assure yourself, even with the client’s permission, 
that the information transmitted to a person requesting it is 
not likely to be misinterpreted. So there would be some 
technical test information, for example, that psychologists 
might be reluctant to send to a general practitioner but 
would not be reluctant to send to another psychologist 
where they knew that there was competence to take into 
account the factors necessary for interpretation of the data. 


Mr Frankford: It seems to me that there are perhaps 
inconsistencies between—perhaps there should be some 
priority of the requirements. Would you say that the pro- 
fessional requirements should override the Freedom of 
Information and Protection of Privacy Act? 
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Dr Quarrington: We are not suggesting that. I think 
psychologists are happy with the act. I do not mean to say 
that it means compliance with the act is an easy matter for 
psychologists. It is a difficult matter and there are prob- 
lems ahead of us, but they are problems of compliance and 
how we are going to do it and not with the act itself. The 
act is fine as it stands. I do not know of any psychologist 
who, having thought about the problem, wished to see 
amendments, particularly in the protection of privacy 
aspects of the act. 

Mr Morin: Just one question. Could you clarify for 
me on page 5, the recommendations made by the board, 
the second one mainly: “These should be officially desig- 
nated as a personal information data bank and its descrip- 
tion as required by FIPPA should be published or made 
available to the public.” 

Do I understand by that that at some date the public 
would have access to the document of that young child 
that you were referring to? 

Dr Quarrington: No. The act requires that when a 
personal data bank is identified, it has to be described, and 
it is that description that I am talking about being made 
public. I may not have made that clear enough here. 

For example, the requirements include such things 
as—well, you have to characterize what sort of informa- 
tion is in this personal data bank, who has access to this 
information. It goes on for some seven or eight require- 
ments, and this has to be made available to the public. 

In the case of a number of institutions that are coming 
under the control of the Freedom of Information and Pro- 
tection of Privacy Act, it is published annually in a big, 
thick compendium of personal data banks. I gather that in 
respect to the municipal version, there is not the same 
requirement for publication, but each region will have a 
file that is accessible to the public that lists the personal 
data banks held by municipal organizations. 

That is what I am referring to here, that these personal 
data banks, I think, should not be hidden away. They 
should be officially recognized as such and they should be 
declared publicly as existing so that clients do know they 
exist, know the general contents and can access them if 
they so wish. 

Mr Morin: Does it apply the same way for a patient, 
for the doctor, for instance? Does he have access to his own 
document to see what the doctor has to say about him? 





Mr Frankford: No. 
Mr Morin: You know what I am getting at? 
Dr Quarrington: Yes. If you are— 


Mr Morin: What is the difference between—you 
have information, obviously, about an individual, which 
could be at some time be detrimental. You want people to 
have access, you want the individual to have access to that, 
and rightly so. You, as a psychologist, also want to have 
access to that. What about a doctor who makes a judge- 
ment about a patient and he is wrong? What is the differ- 
ence between the two? I have access to yours, but I do not 
have access to his. 


Dr Quarrington: Well, for those treatment facilities 
coming under the Mental Health Act, the patient, the client 
does have rights to examine files and so on. The Public 
Hospitals Act is the one where there is enormous protec- 
tion on the part of the hospital, and enormous freedom too, 
in disseminating information. I understand that that has 
given rise to a great deal of concern, and the revision of 
the Public Hospitals Act that I understand is under way 
will be taking that into account. Is that your understanding, 
Dr Frankford? 


Mr Frankford: I am not sure about that. 
Mr Morin: I do not want to put you on the spot, Bob. 


Mr Frankford: I should say that one can get legal 
access. Where there is a suit, I think the lawyer can get 
access, and I do not think it is total restriction, but there 
has certainly been a lot of discussion about whether there 
should be more access to one’s own files or even patient 
health files. But I think there is certainly no legal provision 
for that at the present time. 


Mr Morin: I am thinking of the case of the Minister 
of Health making a statement about the Deputy Minister of 
Health in Nova Scotia, and that could be very detrimental. 
I mean, you can destroy a whole career. And that is exactly 
what happened. 


Mr Villeneuve: Thank you very much, Doctor, for a 
presentation that is in a different light than most, and cer- 
tainly your area is more protection of privacy as opposed 
to many people looking for more freedom of information. 
Do you feel this legislation is genuinely threatening the 
protection of privacy of your patients? 


Dr Quarrington: No, we think it is supportive. But 
we are concerned that it be implemented in a uniform way 
across all institutions and that the working files of psychol- 
ogists be given the protection that the act affords. 

For example, just a few weeks ago in one of the correc- 
tional institutions of this province, the deputy warden de- 
cided that he wanted to look at the psychological working 
files of his psychology department and they said, “No, you 
cannot.” He said, “Oh yes, is that so?” and he walked in 
and bulldozed his way in and opened the files and gave 
himself access to the files to peruse for some time. Now he 
has no need to know that, but he was maintaining that he, 
as deputy warden, had the right to access anything in the 
whole institution. We do not believe that is so. I am sure 
that he did not examine the medical files in the institution. 
I am sure he regarded them as sacred. We are claiming that 
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the quality of information in psychological working files 
should be accorded the same sort of recognition and con- 
cern with regard to privacy as is accorded medical files. 

So it is not just school boards we are concerned about, 
but there are examples from time to time of institutions 
where what we regard as the critically important privacy of 
files will be violated, either organizationally or by an indi- 
vidual who decides that, well, there is nothing that clearly 
accords the files this sort of privacy, and therefore he or 
she can do as they wish. 

If there is an order by this committee to the effect that 
“This is the way that psychological files will be dealt with 
in all institutions,” then I think the problem we have from 
time to time—generally speaking, it is not a problem, but 
from time to time, in one sort of an institution or another, it 
is a problem. I think an order from this committee would 
just clear it up completely, that this is the way it is going to 
be implemented. 

Mr Villeneuve: I think the example you cited is an 
excellent one and there is a lot of discretion here as to 
who, maybe, should view some files. Apparently this indi- 
vidual made it his duty to look at everyone’s file when, 
indeed, there may be occasion when a deputy warden 
could look at a file, but not blanket. You would say that a 
very precise requirement and explanation to whomever has 
access—to the commissioner in that particular case—that 
it be pretty in-depth reasons why the situation should be 
looked at. 

Within this legislation, you would like to see a tightening 
up. You say it is complementary and compatible with what 
you want, yet you have made three recommendations here 
which are very much appreciated. But certainly the case 
you have just cited is an example that maybe we should be 
looking at in some more depth because under this freedom 
of information and protection of privacy, particularly in 
your profession, opinions are there from the professional 
that could be very, very detrimental to people. 

Dr Quarrington: That is true. We have assumed, you 
see, that it is not a matter of elaboration of the act or an 
amendment, but rather just its implementation. The form 
of the act seems to be entirely satisfactory to us if there is 
uniform and compatible implementation; that is, compatible 
with the requirements of the professional body, medicine, 
psychology or what you will. 

1200 


Mr Owens: Just a fast question. We had a group in 
front of us, I guess it was last week, Parents Empowering 
Parents, and we heard a very tragic story about a parent 
who tried to gain access to her child’s children’s aid society 
files. Could you give us an opinion on how you would see 
that, parents accessing the files of their children for infor- 
mation, and what kind of recommendations you would 
make to the committee with respect to that? 


Dr Quarrington: | think there are problems but I do 
not think they are your problems. I think they are our 





problems, psychologists’ problems. That is: how to pro- 
duce files that you know might be accessed that are not 
going to mislead parents when they have access to them. 
Another reason we would like to have a clear, sort of 
uniform understanding about the independence of psycho- 
logical working files is that when there is a request through 
the freedom of information act to access personal informa- 
tion, psychologists will have to be aware that there is such 
a request for access. For example, that might not be the 
case if everything was stored in a general file, when they 
could be bypassed. But they will know, and they will be 
able to examine the files to make sure that they are not 
going to be releasing information that might do harm to 
the client or a third party. 

For example, a parent who gives information about 
themselves or their relationship to a child as part of an 
investigation of the child, let us say, at age eight. Now say 
10 years later that record is still around and the child has 
an opportunity to access it. That information given by the 
parents was really given in confidence for the most part. 
They should probably have an opportunity to make sure 
that they want the transcript of what they said about their 
relationship—they should be given a chance to see what it 
is that is going to be released and declare that it is permissi- 
ble, that it is not going to be an invasion of their privacy 10 
years later, now that this child is aged 18 as opposed to age 8. 

It is possible for psychologists to monitor these sorts of 
things and to provide that sort of protection if they have 
that control of their working files. I think there are other 
related sorts of concerns, but in general, there is no objec- 
tion to parents having access to the files of their children. 
But in some respects psychologists are going to have to 
smarten up and keep better files. They are going to have to 
avoid using jargon, for example, and all those sort of short- 
hand ways that you could get away with when you were 
just writing for yourself or for colleagues. Now, if you are 
writing for your client as a co-owner, you are going to 
have to use more comprehensible language and avoid 
some other sort of sloppy things that psychologists and 
others can fall into when writing these working files. 

The Chair: Any further questions? Thank you, Dr 
Quarrington, for coming along here this morning and making 
your presentation. 

I will remind the members of the committee that we 
have one group of witnesses this afternoon from the print 
media, and knowing how popular it is to question the 
media, we can allow a little flexibility in time of questioning. 
However, I must remind members that their flight time is 
5:05 this afternoon. 

Mr H. O’Neil: Are you looking at me, Mr Chairman? 


The Chair: No. You have to leave yourselves enough 
time to get to the airport. The meeting is adjourned until 
2 pm. 

The committee recessed at 1204. 
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AFTERNOON SITTING 


The committee resumed at 1400. 


The Chair: I would like to call the standing commit- 
tee on the Legislative Assembly to order. We have one set 
of witnesses this afternoon. Again, I would like to remind 
the members that they have got to catch a flight around 5 
o’clock this afternoon, and we will allow some flexibility 
in question time. 


CANADIAN DAILY NEWSPAPER 
PUBLISHERS ASSOCIATION 
The Chair: I would like to welcome the members of 
the Canadian Daily Newspaper Publishers Association 
here this afternoon. You have got about 20 minutes to 
make your presentation, so gentlemen, the floor is yours. 


Mr Foy: My name is John Foy and I am the president 
of the Canadian Daily Newspaper Publishers Association. 
The CDNPA is a non-profit association representing 85 
daily newspapers across Canada. Together they are respon- 
sible for 87% of the total daily newspaper circulation in 
the country. CDNPA represents 38 of the Ontario daily 
newspapers. 

We appreciate this moment to appear before you, to 
have the opportunity on behalf of the Ontario members of 
the association to address freedom of information legisla- 
tion in this province and its municipalities. 

In our brief, which we have sent you, we say that this 
is a wonderful and perfect opportunity to do something 
about the problems which have emerged, first with the 
provincial legislation and second with the municipal act. 
We would hope that there would be some consideration for 
immediate changes to the acts rather than have to wait 
until the end of the year to report to the Legislature. 

I cannot remember the last time a matter having as 
profound an impact upon the media in this province as this 
sudden denial of a variety of information which histori- 
cally has been made available by the police forces in On- 
tario. We have included in our brief a compendium of 
many of these policies as reported by our members. What 
we are seeing are extraordinary confusion and inconsistent 
practices towards release of personal information. This 
matter first surfaced as a major concern for our members 
when it was revealed early last spring that Metro police 
had received legal advice that they would not be able to 
reveal certain personal information because of the new act, 
which had received royal assent but which would not 
come into effect until 1 January of this year. 

CDNPA reacted to this news by convening a meeting 
of our senior editors to look at the whole matter of media 
and police relations. CDNPA then met with Solicitor General 
Steven Offer to propose changes to the Police Services Act 
to require the police to release certain personal information 
about accused, victims and events. CDNPA then presented 
a brief and appeared last June at the hearings into the 
Police Services Act to again call for similar amendments. 
Unfortunately, the committee did not see our way. 

We then met with Mr White of the freedom of informa- 
tion and protection of privacy branch in November to discuss 


and make recommendations about the guidelines which 
Mr White’s department was about to release on how police 
forces should interpret the new Freedom of Information 
and Protection of Privacy Act. We suggested that the onus 
should be on release of information subject to strict pri- 
vacy limitations. The guidelines which were eventually re- 
leased put the onus on privacy considerations first. It was 
clear to us and obviously clear to many police chiefs that 
the first obligation by anyone holding personal information 
was to keep matters private. 

We should point out that at no time was CDNPA or any 
other media group consulted in the preparation of the 
guidelines. CDNPA has always been willing to participate 
in the creation of laws and discussion papers. We met with 
Frances Lankin, Chairman of Management Board of Cabi- 
net, on 31 January and arranged to meet with Solicitor 
General Mike Farnan in late March. 

Here we are before you today with an opportunity to 
express our concerns about freedom of information legis- 
lation in Ontario. We have made a number of recommen- 
dations in our brief. We would be pleased to address them. 
And I have with me today three senior newsmen who have 
a strong interest in freedom of information nationally and 
provincially. Murray Thomson is managing editor of the St 
Catharines Standard and chairman of the editorial division of 
CDNPA. Barry Ries is a senior reporter with the Kitchener- 
Waterloo Record and has used FOI at all levels in the 
course of his reporting duties. Next is Ian Urquhart, man- 
aging editor of the Toronto Star, the largest-circulation 
newspaper in the country and a newspaper which has re- 
ported on and used FOI extensively. 


Mr Thomson: I would like to begin with what we 
refer to in our brief as “events reporting.” This is not the 
sort of background reporting where the 30 days to get 
information, where the application for information, has 
any point at all. This is the immediate information that is 
letting your community know what has gone on during the 
24 hours previous. It is usually a reporter arriving at a 
police station in the morning or evening, depending if it is 
a morning or afternoon paper, going to firehalls, checking 
on what has happened or being alerted to perhaps a fire or 
immediate-breaking news. 

How this plays out on your community is that in most 
provincial newspapers, like the one to which I belong, the 
readership of that newspaper is roughly your constituency. 
It is the majority of the adult population of every city and 
large town in Ontario. When a reporter goes to get his 
information from the police, over the past 30 years we 
have evolved a relationship with policemen where they 
have come to understand the public’s right to know what is 
going on and they have come to trust us with telling that 
story properly. 

Now we have a situation where a reporter goes to a 
police desk. You are not talking about a chief; you are not 
talking about a senior officer in a police department; you 
are talking about a junior officer who has got his whole 
career ahead of him and he knows that if he makes a 


26 FEBRUARY 1991 





M-129 





mistake, if he errs under the FOI and privacy act, it is 
going to cost him. If he errs on the side of wrongfully 
releasing information, he may be fined, there are penalties, 
it may affect his career or all sorts of bad things can hap- 
pen to him. On the other side, if he errs by withholding 
information that he is not sure of, nothing happens to him. 
So immediately there has been a wet blanket dropped over 
the release of news. 

Why should that matter? Your community’s major abil- 
ity to deal with its own security depends on knowledge: 
depends on the woman knowing where the bad corners are 
in town, the man knowing where he can get mugged as he 
drops a night deposit into a bank. This is information that 
people rely on. They want to know. They want to know 
about bad accidents and where they happen. 

If we remove the names of everybody from stories of 
accidents, crime and so on, the first thing that happens is 
credibility suffers. Instead of relying on me, I would like to 
refer you to what Mrs Carole Cameron, the president of 
Victims of Violence National Inc, about 600 to 700 mem- 
bers, the principal victims-of-violence organization in the 
country, told our reporter about what happens when you 
leave out the news. This is her quote: 

“If you pick up a paper and read a story that has no 
one’s name in it, no location, and if they can get away with 
it, not even mention the offender, well, what impact does 
that have on anyone? It’s just like you’re reading fiction.” 

This is a woman with no connection to media, but her 
son was murdered. She is a victim of violence, and she is 
appalled that the names of victims and witnesses are being 
removed from stories because of this act. 

The same applies to the firemen. We have ridiculous 
rules now. If the name of a company is a person’s name, 
the fire department cannot tell you where the fire is. If it is 
not, if it is the Acme Tool and Die Co, then they can, but 
what difference does that make on the main street of St 
Catharines when you have got a five-alarm fire going, half 
the city can see the smoke, and why on earth is it being 
withheld from the press? Why are names and locations 
being withheld? 
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I go back to Mrs Cameron again on the subject of 
apathy. “Canadians are very apathetic. One big fight,” and 
she is talking about the Victims of Violence association, 
“is fighting the backward step, and without names and 
such, people can’t identify with the story. The work is 
tough enough as it is. Nobody wants to think about the day 
you might become a crime victim, but if we are innocent 
victims of a crime, what do we have to be ashamed of? 
Nothing. In fact, I do not see how the world would get any 
better if we hide it under a rug and pretend it did not 
happen.” 

What happens in our news media—you all know the 
ultimate horror story about a city like New York or Chi- 
cago is, when there are so many dreadful crimes—it would 
be probably front-page news in St Catharines. They have 
so many they cannot even find a place to publish them in 
the paper. If you take all the names out of stories of crime 
in St Catharines, eventually these stories will fade. People 
will be reading something else; they will not regard them 





seriously. You have taken the people out of the story of 
your community. When that happens, they will drift to the 
back of the paper and perhaps drop out. . 

The FOI and privacy act is even a bigger knock on 
smaller newspapers such as our own. We are an indepen- 
dent newspaper; we do not belong to a chain. We are in a 
smaller community, and we cannot afford the heavy time 
and the heavy cost of making applications to get informa- 
tion. We will do it, but we cannot do it in an open-ended 
way. I would like to refer to a story that was done last 
summer. A reporter, using information largely from regis- 
try offices and so on, put together a story to show that 
wills were being used to divide land and to get around the 
terms and rules of the Planning Act. This had arrived at the 
point where there were millions of dollars’ worth of land 
involved. But it arrived at the point where it was a serious 
inroad on planning on rural retention of land in the Niagara 
Peninsula. When our story ran there was an immediate 
uproar. Eventually laws were passed by Queen’s Park to 
prevent this from happening, and we received a letter saying 
that the resulting rules that were made had come directly 
as a result of the story we had run. Now our reporter would 
be in no position to get that information, or if he got it, by 
the time he got it far greater acreage would have been 
divided up by will division. 

Another example is, we did a story a few years ago we 
would not be able to get a hand on now, where we found out 
that 27% of the 700-odd members of the Niagara Regional 
Police were related to each other. This precipitated all the 
changes that took place from then on: the change in structure 
of the police department, the changes in the commission, 
new Officers, including the chief, and eventually leading to 
the investigation into the NRP. But the head of the police 
commission told us that it was the story about so many 
being related to each other that started off the whole thing 
of the hiring practices and that began the whole upsetting 
of the apple cart. We would not have had that information; 
there is no way we could get it. They hide behind the FOI 
and we would not have been able to pursue that. 

I will get to the end of this quickly. Mrs Cameron is the 
woman who has been on the front page of the Toronto 
Star, she has made the statement repeatedly, she has made 
the statement unequivocally to us that she and her organi- 
zation are for printing the names of victims and witnesses, 
and yet she said she was unofficially consulted by a 
Queen’s Park bureaucrat last summer, who argued with 
her, trying to make her say she thought it was a good idea 
to reverse her position, and she refused to do that. 

I will pass it on. 

Mr Ries: My name is Barry Ries and I am a city hall 
reporter at the Kitchener-Waterloo Record. The Record has 
a circulation of about 85,000. It is a major provincial paper 
in the province. I am not a certifiable expert on freedom of 
information by any stretch of the imagination; I am just a 
reporter who has covered a variety of stories in the 11, 12 
years I have been there and I have had occasion to use 
freedom of information at the federal, provincial and now 
the municipal level over the course of those few years. 

My experience with FOI at those levels of government 
has variously been lousy, so-so and here we go again, 
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respectively. At the federal level, maybe I just was not 
asking the right questions at the time. I once had the 
Department of National Defence quote me a price of 
about $6,000 for some information based on a ludicrous 
price for computer time they were quoting. I talked them 
down to about $1,400 at the time, but that was still a little 
steep for what was in essence a fishing trip, so we decided 
not to go with it. That is one case where price can dictate 
what information you are going to get. 

Provincially I have had better luck, although it has 
sometimes taken a long, long time to have good luck. 
Cited elsewhere in the brief that the CDNPA is presenting 
today is my experience in trying to obtain a copy of the 
contract between the Ministry of Industry, Trade and Tech- 
nology and the Toyota Motor Corp, which was eager to 
build a $400-million plant in Cambridge with some assis- 
tance from the taxpayers. It might be argued by some, I 
guess, that the contract between Toyota and the province 
was nobody else’s business, but I of course would argue 
otherwise, or I would not be here. 

The real reason I asked to see a copy of that agreement 
between Toyota and the province was because of the hor- 
ror stories that were coming out of places in the States— 
Kentucky, Tennessee and Michigan—regarding their 
frenzied purchasing of Japanese and some American auto 
plants. Kentucky and Tennessee spent millions of dollars 
to get plants—Toyota, the GM Saturn plant respectively— 
basically bidding against each other, and the city of Flat 
Rock, Michigan actually bankrupted itself in its zeal to get 
the Mazda plant. 

So from my perspective it was certainly in the public 
interest to find out what the deal was between the province 
of Ontario and Toyota. Some information had been made 
public in dribs and drabs. I just really wanted to find out 
all the information. So I filed an access to information 
request with the ministry at that time, and Toyota did not 
want to release the information. Toyota was the third party 
involved. The ministry, of course, went to Toyota, asked it 
its opinion and basically did exactly what Toyota said, 
which was to release not very much at all. For any of you 
who have never seen what can happen in that regard, this 
is a copy of the agreement between Toyota and the province. 
This is what it looks like when it is severed. There is page 
after page of nothing. This is blank, and that kind of gets 
your curiosity going. 

Anyway, so Toyota disagreed with releasing the infor- 
mation, and from the ministry’s perspective, that was that. 
Whatever Toyota did not want made public was axed. 
What was particularly bizarre about that was that so much 
of the information severed was already public knowledge: 
the size of the plant; where it was, which of course you 
could see from Highway 401, but for some reason it was a 
secret; details of the loan, the interest payments, repayment 
schedules; oodles of stuff that had already been reported 
and printed either in my paper or in other papers around 
the area. So of course I appealed the hatchet job that had 
been done by the ministry, and the commissioner at the 
time, Sid Linden, did what I consider to be an outstanding 
job of making the ministry toe the line and release the 
information. He pointed out very correctly that the ministry 


did exactly what Toyota wanted in this case, and I do not 
think anybody at the ministry even tried to mellow 
Toyota’s position. 

I eventually received everything I asked for. It took 17 
months to get it and it ended up that the province did not 
make any sweetheart deals with Toyota, really. When I 
actually did receive the complete version of the agreement, 
I did not even find anything interesting enough in it to 
write a story about it. It was dull. 
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The second incident I would just like to relate that I 
have run across recently is also mentioned in the brief 
from the CDNPA. I will make it short. It is something that 
is still ongoing. In November, the Residential Rental Stan- 
dards Board, which is an agency of the Ministry of Housing, 
sent a nice letter to the city of Waterloo basically saying, 
“We exist and we are doing a wonderful job,” and the 
Residential Rental Standards Board mentioned dealing 
with two work orders which had been issued by the city of 
Waterloo on a couple of rental properties. The board in- 
cluded a couple of phone numbers for more information, 
so I called those phone numbers and, wanting to find out 
more about the two work orders, I was told I would have 
to file an access-to-information request to obtain details. 
So I did. At the same time, since we serve a couple of cities 
from Kitchener, I also asked for copies of work orders issued 
by the cities of Kitchener, Cambridge and Guelph. 

That was in December, before municipal freedom-of- 
information or access-to-information legislation took effect. 
It was in December that I filed this request, yet in January 
the Ministry of Housing turned me down saying I would 
have to approach the municipalities instead. So I filed four 
identical access-to-information requests with the four mu- 
nicipalities, Kitchener, Waterloo, Cambridge and Guelph. 
Interestingly enough, Guelph complied with my request 
and the city clerk actually wondered why I bothered using 
freedom of information; Cambridge sort of half complied, 
it left out addresses; Kitchener and Waterloo turned me 
down cold—identical legislation, identical access requests, 
basically three different answers from four respondents. 

So where does it all go from there? I do not know. I get 
the feeling the provincial agencies will basically do any- 
thing they possibly can to avoid having to provide infor- 
mation. If they can hide behind a third party, such as 
behind Toyota, that is fine with the Ministry of Industry, 
Trade and Technology. If they can pass the buck on to the 
municipalities, that is fine with the Ministry of Housing. 

In short, I like the idea being put forward here by the 
CDNPA: some kind of method whereby compliance could 
be enforced. If freedom of information really is a policy of 
the provincial government, then there should be some 
method of ensuring those charged with implementing the 
policy can take some ownership for it, should be responsible 
for it. I like the idea, here in the CDNPA brief, of judicial 
review. If access has been denied after the commissioner 
rules that access should be allowed, then certainly the onus 
should be on the head of the government institution in- 
volved to comply with that or appeal it himself. The way it 
stands now, the public service sees the danger in compliance, 
and safety in buck-passing. I will leave it there. 
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The Chair: About 15 minutes, each party, for questions. 
Mr Urquhart: Mr Chairman, can I say a few words? 


The Chair: Oh, I am sorry. Can you wrap it up in 
couple of minutes, please? 


Mr Urquhart: Yes. I am Jan Urquhart, managing editor 
of the Toronto Star. I just wanted to bring this discussion 
back full circle to the Municipal Freedom of Information 
and Protection of Privacy Act. Strictly speaking, I know 
you have the provincial act in front of you, but I think it is 
a good opportunity to review the municipal act. 

I think there are two key points you ought to consider. 
One is that it is being applied most unevenly across the 
province. As you can see in appendix C of what we have 
given you, from police force to police force there is no 
consistency in what is being released. And even within any 
given force there is inconsistency. On the Metro Toronto 
force, for example, the homicide and sexual assault units 
have taken a much tougher line in interpreting the law than 
their colleagues in other units. The sexual assault unit, for 
example, will not even say where a rape took place. So the 
media are unable to warn women in a particular 
neighbourhood that a rapist is in the vicinity. I do not think 
such uneven application of the law is healthy in a demo- 
cratic society. 

The second key point is that we are seeing here an 
unintended effect of the law. We have talked to the original 
drafters and they told us it was never their intent to shut 
the door on information the police had been freely giving 
to the media. If you check out the debates on the bill as it 
was going through the Legislature, this aspect was never 
mentioned by any of the MPPs who spoke. If I am right 
and this effect is unintended, there ought to be no problem 
correcting the law to remove it. In our brief, on pages 12 to 
13 we make some recommendations on how to correct the 
law. 

Thank you very much for indulging me. I would be 
glad to answer your questions. 

Mr H. O’Neil: Just on your last comment there, the 
Solicitor General came before the committee in the first 
week of February, I believe it was, and it put out some new 
guidelines that were supposed to clarify what police forces 
could disclose. It was my understanding that went quite a 
way towards clearing up some of the misconceptions, but 
you are saying even with those changes those concerns are 
still there. 

Mr Urquhart: Yes. All the new guidelines did was 
put in plain English what had been in bureaucratese. The 
effect was the same and if anything, the police forces have 
been more stringent since the new guidelines were re- 
leased. It certainly has not improved the situation one iota. 

Mr Morin: Have you voiced that opinion to the So- 
licitor General? 

Mr Urquhart: No, we are voicing that opinion to this 
committee right now. 

Mr Morin: But you did not write to him officially. 

Mr Urquhart: We had a meeting scheduled with him 
this morning but it was cancelled. 

Mr Foy: It was cancelled until later in March. 








Mr Morin: There have been a lot of improvements 
since 1986 to now. How did you obtain your information 
prior to the implementation of the act? 


Mr Urquhart: Prior to the municipal freedom of in- 
formation act coming into effect, there were informal rela- 
tionships between police forces and the media, between 
fire departments and the media and between city hall and 
the media. Most of those relationships worked; not all of 
them, but most of them worked. We got most of the infor- 
mation we were seeking and felt was in the public interest. 
Since the act came into effect, all those relationships have 
been breaking down and we are getting far less than we 
used to get. So the act, which was given the Orwellian 
name, Freedom of Information and Protection of Privacy 
Act, has had a counterproductive effect. 

Mr H. O’Neil: We have had previous discussions here 
and the first week of February, as was mentioned, on how 
you police your own organization as to what does appear 
and what does not appear in some of these articles, and 
how you determine whether some of the information the 
police may have given you or might still give should be 
used. I wonder if you could touch on that just for a minute, 
you know, within your own organization. 

Mr Thomson: This is done not on an organizational 
basis but by individual newspapers. If you think about the 
communities of Ontario, I think you will see the wisdom of 
that. Communities are different, and that ethical relation- 
ship between the newspaper and its community we feel is 
best addressed by the individual paper, so we have guide- 
lines covering style, ethics and performance. 


Mr H. O’Neil: Either this morning or yesterday we 
had I think it was radio, TV, where there was a set of 
guidelines that was followed. So you are telling me within 
the newspaper system you have a set of guidelines also 
which all these papers follow or should be following. 

Mr Urquhart: No, we each have our own. 

Mr H. O’Neil: Within each paper itself? 

Mr Urquhart: Yes. 

Mr Thomson: Yes. 


Mr H. O’Neil: But is there a uniform—like a code of 
ethics? 

Mr Foy: There is a national code of ethics, but it is up to 
the individual publisher if he desires to follow the national 
code of ethics. 

Mr H. O’Neil: So as I say, some of these other media, 
whether it be radio, TV, have adopted some of these rules 
or regulations their members should follow, not only for 
the protection of themselves but the protection of the public. 
Have you ever considered establishing something like this, 
guidelines for your own people? 

Mr Urquhart: I point out that the broadcast industry 
is quite different in nature from the newspaper business. 
Broadcasting is a regulated industry, renting public air- 
waves, regulated by the CRTC. If they did not come up 
with their own national code of ethics, it would have been 
forced on them by the CRTC. We are not a regulated 
industry. There is no equivalent of the CRTC vis-a-vis 
newspapers, and community standards vary so radically 
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between a small town, a medium-sized city like St Catha- 
rines and a metropolitan area like Toronto. To have one set 
of ethics applying to all three papers, different papers in 
different communities, would be very difficult. What goes 
in Toronto may not go at all in St Catharines. 
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Mr H. O’Neil: I guess I would have to ask you why 
there would be a different code of ethics. Could you give 
me an example of why there should be a code of ethics in 
the city of Toronto different from a code of ethics in, say, a 
smaller town in Ontario? Ethics are ethics. 


Mr Thomson: Well, some things are problems in one 
city that are not problems in another. 


Mr H. O’Neil: Like what? 


Mr Thomson: Let’s say visible minorities. In one city 
there could be a high degree of visible minority, in another 
city none to speak of. It is not that we would do anything 
differently, it is just that we do not face the same problems 
as Metro Toronto, nor do we face the same problems as 
Brockville, perhaps, but we have our own. 

Mr H. O’Neil: If you are talking about nationalities, 
why should ethics be treated differently in Toronto than in 
smaller— 

Mr Thomson: But it would not be treated differently. 
It is just that it is not codified. 

Mr Urquhart: That test is not unusual. It is used in 
obscenity trials, for instance—community standards test. 
Standards vary quite radically from community to commu- 
nity. If I may suggest, I do not think these questions are 
particularly relevant to the legislation before you. This is 
not legislation governing the media, it is legislation gov- 
erning what police forces, city halls and so on or, in the 
case of provincial legislation, provincial government and 
agencies may release, not what we are allowed to report. 

Mr H. O’Neil: But again, you were saying, when you 
talked to different people, whether they be the police or the 
fire department, that you follow certain ethics in dealing 
with that. 

Mr Urquhart: Yes, we do. 

Mr H. O’Neil: So, to me, it does pertain to it. It is part 
of this whole discussion. You may not agree, but I often 
wonder whether the newspapers—this would assist your 
members on freedom of information and support some of 
your requests. 

Mr Thomson: Well, let me give you an example. 
When CDNPA surveyed all the dailies in Canada to find 
out what their ethical position was on the reporting of 
names of victims of rape or sexual assault, it discovered 
there was no single daily newspaper in Canada that would 
publish the name of a victim that was— 


Mr H. O’Neil: Right. 

Mr Thomson: So, I mean it is there— 
Mr H. O’Neil: There, but it is not— 

Mr Thomson: Yes, but it does not codify. 


Mr Morin: This morning it was reported to us by the 
group that represented CBC that their reporting should be 
left to the discretion of the media. If I understand what you 





just said, ethics is different, let’s say, in Fort Erie than it 
would be in another small town. What about discretion? Is 
discretion different in Toronto than it is in Port Severn? 


Mr Thomson: It may or may not be different, it is just 
that we do not think of it as something that has to be laid 
on for both Toronto and Fort Erie. But I think you would 
probably find the ethics followed by the newspapers are 
largely the same as every other newspaper’s. Whether it 
likes it or not, the public would demand it in its own 
community. We have a tremendous feedback by phone, 
visits to the editor’s office and letters to the editor. We have 
an enormous feedback from our own immediate public. 


Mr Foy: And if they do not like what you print, they 
will not buy the paper. 


Mr Morin: It depends where you live. We have one 
mistake; there is no competition. 


Mr Huget: I would like to look at one of your recom- 
mendations in terms of number 4 in “Procedure.” You say 
you have quite a problem with the fees being charged by 
government agencies to provide research and research 
time to prepare information for you. The newspapers and 
print media, as I understand it sell that information, do 
they not? I mean, in selling a newspaper. If they acquire 
information through research that they think is necessary 
to do a story on, they then sell that information to the 
general public through a newspaper. I wonder why you 
would feel it would be sort of improper for newspapers to 
have to pay a fee for government research time to provide 
that information, whether it is two hours, 20 hours, or 24 
hours. I would like your views on that. 


Mr Thomson: There are two aspects I can talk about. 
One is whether or not the fee is reasonable and how open- 
ended the time is, and does somebody want to put a clerk 
working in background and call it five months’ work when 
it is three days’ work. Reasonableness is the one thing that 
we are asking for. The other thing is the thing that I men- 
tioned before, that you are going to make it impossible for 
the newspapers and media in smaller communities to even 
do the kind of work that we have been doing up until now 
and this, as I pointed out, is a valuable contribution to the 
community. 


Mr Huget: But if in order for you to get the information 
that you require, or any other newspaper for that matter, 
there is an element of research that is required by govern- 
ment staff, who should pay for that? I think one of your 
recommendations is that there be a certain amount of free 
time in a term of 20 hours. I guess what I am saying is, 
that information that is then sold to the public for profit, 
why should the taxpayers of Ontario pay for that 20 hours 
of research time? 


Mr Ries: From my perspective, I think it should be 
the government that pays for a certain amount of that. It is 
the government, after all, that is for the people, and it is the 
government that has the information there. And if it is 
accountable to the people, it should be providing that in- 
formation wherever possible. I have to deal with editors 
too and if I say: “Hey, I can get some information. I am not 
quite sure what is in it, because I cannot see it unless I pay 
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the bill first,” and you want us to give you $1,200 just on a 
fishing trip, the answer is going to be no. 

You can see that especially in smaller media outlets 
where $1,200 is a big piece of change, and it is not some- 
thing that you can pass on to the end consumer. It is not 
like the GST where you can just keep passing it on until 
somebody finally pays. Sure, you can say: “You are selling 
your product too. You pay us for the information, but then 
you sell the information to the public.” But you are not 
increasing the price of your daily newspaper because you 
have that one particular story in it. Somehow or another, it 
has got to be absorbed. 


Mr Huget:. You would likely increase your circulation 
if you got a lot of those good stories, not the individual 
price of the newspaper. 


Mr Ries: Idealistically, yes. 
Mr Huget: If you were fortunate. 


Mr Thomson: May I point out that the government is 
very quick to spend large sums of money getting information 
out to the press that is perhaps friendly to the government. 
The federal government has just been—I received a cassette. 
I do not know how much it cost to put it out, something to 
do with mines and resources and the Gulf war. I do not 
know if every editor in Canada got one of those. It is a 
ridiculous expense, and we get tons of paper from all sorts 
of government. So we are asking for a fraction of that. 


Mr Huget: I have to note that you do say you are in 
favour of a user-pay philosophy for this research time, and 
I can appreciate that. But where there are costs incurred for 
people to do this research to provide you with the informa- 
tion, then I think it is realistic that you should pay for that 
information or that time. 


Mr Urquhart: I think you are raising a good point. 
You as a Legislature have to decide where to strike the 
balance between getting information out, which I thought 
was the point of this whole act, and what is reasonable to 
the taxpayer in terms of expense. You are going to have to 
make that decision. What we are saying is that two hours is 
not reasonable from the point of view of getting the infor- 
mation out. The 20 hours would be more reasonable from 
that point of view. It is a judgement call you are going to 
have to make. A two-hour maximum acts as a deterrent to 
getting more information out. 


Mr Frankford: Mr Ries, I am glad you talked about 
Toyota. We had a presentation yesterday by a business 
group which I think actually referred to that case and they 
were sort of concerned about business losses in a competi- 
tive environment because of business information. They 
went as far as saying that they felt the Ontario environ- 
ment was too free and that it could even discourage for- 
eign investment. Would you like to make any comment on 
perhaps the whole principle of freedom of business infor- 
mation and whether it serves an overall public good or if 
there is a case to be made that it discourages business? 
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Mr Ries: There are certainly sections in the act right 
now which provide that information can be exempted and 
severed if it would seriously jeopardize the business of a 


company, if it is confidential information. For example, 
when I did this access request at Toyota, I did not expect to 
get anticipated production levels and I did not get anticipated 
production levels. There are some things that, obviously, 
they are not going to divulge. I do not think there is a 
problem with genuine information that would affect the 
competitiveness of a company, but the wholesale axing of 
all kinds of information is what we are getting at here. In 
that example, to the extent where they would say that they 
will not tell you how the training of workers was supposed 
to be funded or even the location of the plant itself on what 
piece of land, that is just wholesale nonsense and that does 
not really have anything to do with the competitive position 
of Toyota. That is the only one I can really speak to, be- 
cause I have not dealt that much with the business aspect. 
Mr Frankford: I wonder whether one might not say 
that the business pages of papers really do not investigate 
enough. I think perhaps a lot of it really is very mainstream 
sort of stuff and there is not enough digging. Any comment? 


Mr Ries: You will not get an argument from me. 


Mr Urquhart: I would not single out business pages. 
I think there is some excellent business reporting done in 
this province. Just on the point on Toyota, bear in mind 
they made a deal with the provincial government. It is not 
private enterprise acting privately in that case. We have 
been trying for over a year to get information on the Dome 
deal, which is another case of the private sector making a 
deal with the provincial government, and we have been 
unable so far to get any of the documents. 


Mr Owens: It is funny that you should bring up the 
Dome deal. I requested yesterday that we have the folks 
from the Dome come in and talk to us about their relation- 
ship with the freedom of information act and privacy. I am 
still waiting for a response, Mr Chairman, on that request. 


The Chair: Mr Owens, I believe the clerk has ad- 
dressed that point. 


Mr Owens: Thank you, Mr Chairman. Sorry, I have a 
fairly bad cold today. The comments from Carole Cameron 
I have used throughout these hearings and I would tend to 
agree with him that in order for myself as a human being 
to identify and empathize with the victim of a crime, the 
name does help. I guess, though, that I am still struggling 
with that concept of being able to identify and empathize, 
and your role as advocates to warn neighbourhoods if there 
is a rapist or whatever the problem is in the area versus the 
victim’s right to privacy. When my home was broken into, 
I was not really sure that I wanted to have that kind of 
information in the newspaper and I guess this is the concept 
that I am struggling with, the two ideas. I am wondering if 
you have any comments that could help persuade myself 
and maybe my committee members to go one way or the 
other with this. 

Mr Thomson: Starting with the victim of the bur- 
glary, we have a policy as part of our ethics package that 
we do not embarrass a home owner. If something is stolen 
from their home that could be publicly embarrassing and 
that becomes the main thrust of the story, then we might 
not identify the home but go with what was taken as perhaps 
a semihumorous story. But we do not hold the owner out 
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to ridicule, we just would not mention his name. If we are 
talking about a break-in, we do it by neighbourhood, not 
by street address. 

Now, over at the other end of the scale, I would like to 
quote from Sandie Bellows-De Wolfe, who was a woman 
that was kidnapped, repeatedly raped and almost beaten to 
death by Peter John Peters in that spree across southern 
Ontario. When it came to trial—now, of course she was 
not identified because we do not identify rape and sexual 
assault victims, none of us do, and then the court normally 
takes over the process from there and continues the ban on 
identification. She came to us and said: “I want to be iden- 
tified. I do not want to be just another number, another 
emptiness there and all the personality is on the accused 
person”. She said, “I am a person too and I have been 
violated and I want to stand up and he is going to know 
who he did it to and I want the public to know”. It was a 
remarkable thing. She is a very courageous woman. She 
also agreed to be interviewed after the trial. We asked her 
if she wanted some time to collect her thoughts and she 
said: “No, I want to talk right now”. The result of that was 
she put the attacker in a position that the attacker should be 
in. She made him look exactly for what he was and she 
came across as a strong and totally victimized person. By 
lending her name to that, she did every woman and every 
victim in this province a service. 


Mr Owens: I guess Mr Urquhart made a good point 
but it is not the media that is on trial or whatever way you 
want to put it. The concern that I would have in opening 
up the act is that you have a self-regulating body, the On- 
tario Press Council. The kinds of penalties that are im- 
posed on member organizations are essentially 
meaningless. If you have a person, a victim for instance, 
whose photograph has appeared as they are smeared across 
the Don Valley Parkway and it is that victim’s contention 
that their privacy has been abused, how would you see 
yourselves, if you are allowed to report that kind of infor- 
mation, regulating yourselves in a more meaningful way to 
prevent the kind of abuse that would occur from time to 
time? 

Mr Urquhart: A couple of points: one, about the On- 
tario Press Council. I want to assure you we. take it seri- 
ously and we do not like being hauled before the Ontario 
Press Council. We often lose and then we have to run a 
story in Our paper on our front page saying we have lost 
and why. 


Mr Owens: What does that mean? 


Mr Urquhart: That is a very meaningful restriction 
on us for a newspaper, publicity is everything and it does 
keep us in check. 

On the question of an accident victim on the Don Valley 
Parkway, first of all, there is nothing in the Municipal 
Freedom of Information and Protection of Privacy Act pre- 
venting us from taking a picture of an accident on the Don 
Valley Parkway. We are going way beyond what the act 
now covers. We can go and do that any day. We exercise a 
lot of discretion in what we publish. We do not publish the 
pictures of dead bodies on the Don Valley Parkway on our 
front page or anywhere else in our paper. We think that is 
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in bad taste. If there is any question about the next of kin 
not having been identified, we do not publish the names of 
the victim of accidents because we do not want them to 
hear from us first. Routinely, we withhold that information 
and before the municipal freedom of information act came 
into effect, the cops used to tell us: “We cannot give you 
the name yet because we have not notified the next of kin. 
When we have, we will give you the name.” It was a very 
comfortable relationship. We were comfortable with it, 
they were comfortable with it. This act destroyed all of that 
relationship. 

I want to get back to your question of balance. To help 
you out in making your mind up, there are definitely some 
cases where the privacy of the victim ought not to be 
intruded upon. Our problem with the present act is that it 
puts the onus entirely on us to make the argument that 
there ought to be public information here. 

If you read our recommendations, we want to reverse 
that onus and have the onus put on the side of publicity 
except in certain circumstances. If you guys want to go 
ahead and put in law that the name of a sexual-assault 
victim ought never to be identified, ought never to be 
named public, fine, go ahead. We have no problem with 
that, we do not do that anyway. If you want to put it in law, 
that is just fine with us. But right now, everything is being 
kept private by some police forces because the onus is on 
the privacy side; perhaps not in the act itself, because the 
act is ambiguous, but in the guidelines that were distrib- 
uted interpreting the act, and the police are operating on 
those guidelines. That is where we would like to see you 
go, towards a reversing of the onus. 


1450 


Mrs MacKinnon: | will try to make it quick. I feel as 
though maybe my day of reckoning has come or whatever 
you wish to call it. During the course of my life I have had 
some very, very nasty run-ins with the press in regard to 
not only my own personal family but my extended family. 
The reporters that I ran into, or that I did not run into and 
wish I had—but the reporters that I had to deal with must 
have been long, long before your era. I do not think there 
was any such thing as a code of ethics or policies or guide- 
lines or anything because, in one particular incident, a re- 
porter—you say you do not take pictures of dead 
bodies—forgive me, they took a picture of the body of my 
mother laying on the side of the street outside of her car. 

The other particular incident involved a member of my 
family in the hospital with a very severe coronary. The 
house caught fire and before I had a chance to clean up the 
aftermath or even get to the telephone, my God, they were 
broadcasting it on the radio and they had it published in 
the paper. The patient, needless to say, was far worse off 
than when he ever went into the hospital with a cardiac 
arrest in the first place. 

So where in the world were your code of ethics all 
these years? Where did they all of a sudden come from? If 
I am going to be tough, this is one committee and one area 
of this committee that I am going to be desperately tough 
on because, let me tell you, it is devastating. It really is. | 
know I could go on with a whole bunch more but that is 


26 FEBRUARY 1991 





M-135 





the critical one. Where have your code of ethics and your 
policies been all these years, I ask you? 

Maybe I am sounding pretty vile and ugly. Well, I am 
vile and ugly because I have listened to three or four, I 
forget which it is, in the past two days and I have wondered, 
“Where were you when I needed you?” And not only me 
but the other members of the family involved and the ex- 
tended family. I maybe sound cruel and I make no apology 
for it but I want to know when it comes time to write these 
things down on paper, what do you expect me to do? 

Mr Urquhart: I am not sure when— 

Mrs MacKinnon: Let me tell you, none of the reporters 
were any smart brats off the Star, they were just basic papers. 

The Chair: Order, please. 

Mr Urquhart: I am not sure when these incidents are 
that you refer to. Certainly over the years newspapers have 


evolved to a point where they are far different from what 
they were in the 1920s, 1930s, 1940s, 1950s. 

Mrs MacKinnon: Watch it. 

Mr H. O’Neil: Late 1980s—mid 1980s. 

Mr Huget: Evolution is a long, slow process. 

Mr Urquhart: I am sorry, I did not mean that person- 
ally. There are things my predecessors, several times re- 
moved, did that I would not do. But I cannot say that 
everything we do would be something that would meet 
your approval. There are times daily, when a newspaper’s 
desire to get information runs headlong into somebody 
else’s desire to keep that information private. 

Mrs MacKinnon: He was not even asked. 


Mr Urquhart: Those sorts of conflicts are not easy to 
resolve. You can put them in a code of ethics but they are 
not going to answer every question for you. Things have 
been brought to my attention that I have to agonize over; 
do we publish this or do we not? 

Sometimes it is as simple as “How much advertising 
are we going to lose if we publish this?” That is a sort of 
ethical question in reverse. Ethically, I ought to publish 
this but the flip side of it is, we might lose a major adver- 
tiser if we do. I do not think you would want us keeping 
that sort of information private. Other times, it is a ques- 
tion of how much am I going to intrude on this person’s 
grief after a death in the family? And what is the public’s 
right to know? We do not enter this issues cavalierly but I 
can see in the past we have made mistakes and done things 
we ought not to have done. 

The Chair: Any further questions? We have a little 
leeway in time. 

Mr H. O’Neil: I say in most of the cases when we are 
dealing with newspapers or radio or TV, and I think back 
in my own area, we are dealing with pretty reasonable and 
pretty sensitive people. But I guess there are the odd occa- 
sions where—as was mentioned here and a couple of oth- 
ers mentioned—that it sometimes bothers people. This is 
why I guess I mentioned where you have certain—and 
again, you know the question of whether it is freedom of 
information or anything else. But it is the working together 
of—supplying information to you, and you protecting 
what should not be let out. I sometimes wonder if there 





should not be some type of a code of ethics that you would 
develop yourself and, therefore, there would be a closer 
working relationship and when information is released that 
is not used properly, knowing that you would enforce that 
it would be used properly or not used. But most people we 
deal with are pretty good. 

Mr Urquhart: It is obviously something you feel 
strongly about and having heard you at this committee, I 
will certainly go back and talk to my colleagues at other 
papers about it. 

Mr H. O’Neil: I appreciate it. 

The Chair: Good question. Mr Huget. 


Mr Huget: Yes, just a brief follow-up on Mrs 
MacKinnon’s issues. In terms of allowing wider discre- 
tionary powers for the press to release information, and in 
the event that someone does not use their discretion, I 
guess following a little bit up on Mr O’Neil’s as well, 
looking at a code of ethics standard, how would you see 
members being accountable to breaches of that code of 
ethics? We heard from the broadcasters association yester- 
day, I believe, that they have an 11- or 12-point code of 
ethics, and it was interesting to note that there had, to their 
knowledge, never been any reprimands or disciplines or 
revoking of licences for breaches of those codes of ethics. 
So I have got a little bit of a question in terms of whether 
they are effective or not. Are there any things that you can 
see, that you could do in terms of accountability over 
breaches of codes of ethics and a lack of discretion in 
using information? 

Mr Foy: As a newspaper publishing in this country or 
in this province you do not have to belong to the associa- 
tion. That is entirely up to you and consequently, if there 
was a national code of ethics, which there is a code of 
ethics which CDNPA has, we would not discipline a member. 
We do not discipline members. If we were to discipline 
members and a member did not like that, that particular 
member could simply resign. 

Mr Huget: You see— 


Mr Foy: To answer your question, I do not know how 
Strict that code of ethics would be to say, “All right, you 
violated a certain code of ethics that we put down. We are 
throwing you out of the association.” 

Mr Huget: I think though, the issue—certainly by 
Mrs MacKinnon’s issues—by and large, most of our expe- 
riences is people using their discretion properly. 

Interjection: That is good. 

Mr Huget: But there are those situations where dis- 
cretion is not used properly, and in those situations serious 
damage sometimes takes place. I guess I am saying, is 
there any way that you can see of improving that account- 
ability when people cross that line and perhaps violate 
your own newspapers or your own standards of codes of 
ethics, and how can we create a relationship of account- 
ability when that happens, or is there a way to do that? 


Mr Thomson: I would say that, looking back over 30 
years, there has been a great improvement. I know, for 
instance, that our newspaper for a fact has not run a picture 
of a dead person in 10 years. I know also that it has not 
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before that, too, but I know specifically in the last 10 
years. I might add that the police in Niagara pressed on us 
a PR release including the names and addresses of 32 men 
who were found in a washroom in the Fairview Mall over 
a period of two weeks, a sort of a sexual hang-out. We 
would not publish the names, and the police were annoyed 
with us that we would not publish the names. I do not see 
how you can do better than the relationship between the 
community and the newspaper. That is where this has to be 
established, perhaps guidelines, as Ian has suggested, that 
we get together on this and come up with guidelines that 
are broader than the ethics code that exists now in 
CDNPA, perhaps to discuss this between ourselves and 
even in a sense promote them. But I do not know how to 
answer. I think John has pointed out the problem of mak- 
ing it a thing of penalty in particular. I am not trying to 
avoid that, it is just that I do not see how it fits. 

1500 

Mr Huget: I just think there is probably room for in- 
telligent discussion on that issue. Thank you very much. 

The Chair: Thank you, gentlemen. We are kind of 
pressed for time. Mr Owens, in response to your inquiry of 
yesterday in relation to the SkyDome, I believe the clerk 
can give you some sort of a brief answer on that at this 
time. 

Clerk of the Committee: There is no procedural re- 
striction on the committee calling in whatever witnesses it 
chooses under its terms of reference, under its comprehen- 
sive review of FOI. If the committee wishes, I would be 
happy to schedule witnesses from such a government 
agency as the Stadium Corp of Ontario Ltd. I would think 


that the committee would want to focus its attention on 
how it is calling them in so as not to be seen to be another 
level of adjudication or a participant in an appeal process, 
judging the merits of the seeker of information and those 
who may be withholding it. You are here to do a compre- 
hensive review of the FOI act and, I understand, looking at 
how the act can be improved and administrative proce- 
dures under that act. So given that caveat, I will do what- 
ever the committee requests. 


Mr Owens: My intent in wanting the SkyDome folks 
to appear was, clearly, we had a question about process 
made by one of the presenters, Mr Ken Rubin. I think that 
if we are looking at how this government would like to 
reform the freedom of information act, we clearly need to 
bring in agencies like the SkyDome to see how they oper- 
ate within the framework and see why it is that they seem 
to have some difficulty in the release of information 
around affairs that are clearly public. 


The Chair: Is it the wish of the committee to schedule 
witnesses from the SkyDome Corp to appear? 


Mrs MacKinnon: Do we have a motion? 


The Chair: Okay, we will schedule as soon as possi- 
ble the SkyDome witnesses to appear in front of this com- 
mittee. Thank you, Mr Owens. 

I wish to thank the members of the Canadian Daily 
Newspaper Publishers Association for appearing here this 
afternoon and giving us one final chance to question the 
media. Thank you. We are adjourned until 1030 tomorrow 
in Ottawa. 


The committee adjourned at 1503. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Wednesday 20 March 1991 


The committee met at 1544 in room 151. 


APPLICATION FOR PRIVATE LEGISLATION 
The Chair: We have a short agenda in front of us this 
afternoon. The first item on that agenda is the referral by 
the Clerk of the House of the application for private legis- 
lation of our friend Mr Levesque. That has come back 
from the Clerk of the House because we obviously have 
not referred it properly. It should have been referred under 

standing order 54, and it requires a motion to do that. 


Mr Owens: Mr Chairman, I am prepared at this time 
to move such a motion. 


The Chair: Mr Owens moves that the standing com- 
mittee on the Legislative Assembly advise the Clerk of the 
House that, in the opinion of the committee, the application 
for private legislation of Pierre R. Levesque is contrary to 
standing order 54 and is therefore not the proper subject 
matter of a private bill. 

Okay, there is a motion before the committee. Any 
debate? Questions? 

Mrs Marland: We have certainly improved from 
where we started with this. We have now got the right 
phraseology and terms and everything. 


The Chair: Hopefully, this will settle the matter. 
Mrs Marland: I certainly agree. 


Mr Owens: I think so. I really do not think that there 
is any need to go around the rose bush, or whatever, it is 
one more time unless—I think it is fairly clear. 


The Chair: Is there unanimous consent on the motion? 
Motion agreed to. 


Mr Owens: I hope we will have legislative counsel to 
provide for my defence when my name appears next to it. 


Mr Villeneuve: Steve, that may get you in cabinet. 


The Chair: Mr Owens, we will certainly review that 
request at the time. 


DELEGATION TO CUBA 


The Chair: We will move to item 2 of the agenda. 
Everybody has a copy of a proposal for a delegation to 
Cuba. Jim, if you want to come forward maybe you could 
outline the reasons for your proposal. 


Mr Henderson: Thank you very much, Mr Chairman. 
I have made a number of trips to Cuba over the last two and 
one half years, first of all as a tourist, then more recently to do 
some professional development work in my medical field 
with Cuba. 

In the course of that, I have come to know some of the 
folks there reasonably well and the idea arose, first of all, 
informally, of a delegation of legislators from Ontario 
coming down to see Cuba, the idea being, I think, from the 
Cubans’ part that they are very interested. And I should say 


relations between Canada and Cuba have been very good, 
very bullish, the ambassador said, for about two years. The 
Cubans have a very strong affinity for Canada. They ap- 
preciate how much we have done for them, and I did not 
frankly know how much we had done for them until they 
began telling me about it, in a number of areas that I can 
mention later if anybody wants me to. They see us as 
friendly North Americans who might be interested in 
working with them in developing joint ventures, in invest- 
ment areas, in expanding trade, in entering into cultural and 
medical exchanges and sporting exchanges and of course 
tourism, because more Cuban tourists come from Canada 
than any other country. 

So they are very keen to have us. And in the course of 
talking about it informally on a couple of occasions—both 
in Cuba and in Toronto, when their vice-minister of exter- 
nal affairs was here a few months ago, and then again in 
February, when I was down there doing some medical 
work—I suggested they give me a letter, which they did. It 
is not exactly a formal letter, but a letter inviting us to 
come. I talked to the Speaker about it. He said it would be 
in order to approach the Board of Internal Economy to see 
about obtaining some funding for a delegation. The Board 
of Internal Economy reviewed it and I went and talked to 
them about it; and they are interested and intrigued, I think 
it is fair to say. But they felt that it should come here first, 
for two things I think—and this is my thinking rather than 
anything they exactly said to me. They want to feel that it 
has been processed through the standing committee on the 
Legislative Assembly, so that nobody will feel that it has 
been handled by the board in a way that pre-empts our 
own democratic process. Secondly, I think they would like 
the objectives tightened up a little bit so that the trip would 
stand scrutiny; and I might say their thinking and mine are 
exactly in accord on this. 

I do not want this to become just another fun trip where 
we would go down to Cuba and enjoy their hospitality and 
then say, “Thank you very much,” and come back. I really 
would like to see something come of it in the way of 
setting up future exchanges and making some real progress 
in the areas of trade, culture, investment, sports, tourism or 
whatever we can do. I think it is potentially very much to 
Canada’s advantage as well, because we can work with the 
Cubans, we can invest in Cuba, we can embark on trade 
ventures with Cuba without any sense of being in competi- 
tion with the Americans. So, our major competitor or one 
of our major competitors has removed itself from the field, 
so to speak, and Canada can work, I think, very much to 
our advantage with Cuba. 

For example, Cuba would love to have us import more 
of their citrus. Their citrus is much less expensive than 
citrus imported from California, Florida or most other 
countries. They would love to have us import more of the 
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alcoholic products, rum for example. They are the inheritors 
of the Bacardi rum operation that was formerly in Cuba. 
The rum they make is Bacardi rum, but they cannot call it 
that of course. It is excellent rum and we import a little bit, 
but not very much. 
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There are lots of areas like that: tourism, joint ventures 
in the area of tourism. There are some tourist ventures in 
Cuba that are excellent, really state-of-the-art, that are 
being developed by Cuba in association with Mexico, 
Spain, Italy and one other country which escapes my mind 
at the moment. But Canadians being the largest group of 
tourists, Canada ought to begin, I think, on that, and we are 
missing opportunities, it seems to me. 

That is some of the background to all this. I think what 
is at issue in terms of this committee, aside from whatever 
else you might want to bring up, is just: First of all, 
whether you think it is a good idea in principle, and I hope 
you would; and second, any thoughts you might have 
about tightening up the formal statement of objectives so 
as to make it clear that this is not just a fun trip and a free 
holiday, that we really are trying to achieve something that 
would be to the best interests of Ontario as well as Cuba. 

I would be happy to answer any questions or discuss 
anything further that anybody wants me to. 


The Chair: Sharon. 


Ms S. Murdock: I just have one quick question if I 
may. When I was reading your report, I understood that the 
Board of Internal Economy said something about approving 
or looking favourably upon five or six, and that you had 21 
who had already indicated interest. 


Mr Henderson: Well, the group of people who have 
indicated—let me back up a step or two. A few months 
ago, I sent around a memo to all of us, inviting people who 
were interested in Cuba in a general way to come forward 
and be part of an informal committee that would take an 
interest in Latin America in general and Cuba in particular. 
That group now numbers 21. 

My original thought had been that the number of people 
who might want to go to Cuba—because there seemed to 
be quite a bit of interest—the number might be 10 or 15. I 
envisaged also incorporating a private sector representation 
from, say, the board of trade, the manufacturers’ association, 
chamber of commerce and a few other groups, to make it 
more of a working group. 

I hoped that the Board of Internal Economy might be 
prepared to give us a contribution towards that and that the 
group would simply decide how to divvy it more or less 
equally among the legislative members, not the private 
sector people. 

The Board of Internal Economy had a different view. 
They said they did not want private sector people in- 
volved. They wanted the number kept down to something 
like two per caucus, plus me, plus maybe the Speaker 
might wish to come. So that was how it turned from a 
larger proposal into a smaller proposal. 

Frankly, I have a completely open mind. Whatever I 
can arrange, I would be happy to arrange. I was a little 
disappointed that the number got reduced, but if that is 


how the Board of Internal Economy would like to do it, it 
is okay by me. I guess I am in their hands or your hands or 
whatever. 

Ms S. Murdock: I guess my concern is $600—it is 
working out to about $600 from your proposal, right? Our 
committee cannot allocate funds, right? Am I right in that? 


The Chair: That is right. 
I understand we could make a recommendation to the 
board. 


Ms S. Murdock: So we could recommend that— 
The Chair: We can recommend to the board, yes. 


Ms S. Murdock: I personally think that if we can 
expand trade in any way—but I would hate to think that 
anyone would even perceive this as a possible junket kind 
of affair. 


Mr Henderson: As would I. 


Ms S. Murdock: I think it would be really bad, partic- 
ularly—and again, I guess I am getting a little partisan 
here—but I am sure Cuba’s history and the present gov- 
ernment of Ontario would withstand real scrutiny. 


The Chair: Thank you. Noble. 


Mr Villeneuve: Thank you, Mr Chairman. The political 
climate in Cuba, I gather, has changed considerably. I have 
spoken to a number of people who have gone to Cuba and 
they seemed to long for a Canadian meal type of thing. 
They get tired of chicken, chicken, chicken. 

I would suggest that if indeed this happens, we should 
have agricultural representation, because we are going to 
be importing probably a lot of agricultural produce, ie, 
citrus, what have you, and I think we could have a market 
there for some of our red meat items that we have in 
surplus. 

Now, from what I gather, I understand it is not a de- 
mocracy. The Cuban people are kept very, very low, if you 
will. There are stores where North Americans or tourists 
can buy—I understand the Cuban residents cannot even go 
in that store. Those are things that I do not particularly 
appreciate. I do not want to encourage that. But I also want 
to deal with that country. It is very much a developing 
country and I think we have potential to not only influence 
their political system, but to provide them with a better 
life. I think that is the aim of the exercise. 

I guess we do not have any jurisdiction over what hap- 
pens in the political arena, other than possibly trying to set 
an example. Our tourists are well used. The cost is right, 
but they come back with that strange feeling that those 
people are not free. That is very true, and that concerns me. 


Mr Henderson: I think we are coming from the same 
direction on this in many ways. I think you are quite right 
in saying that we cannot directly influence their political 
structure, but I think it is fair to say that the more contact, 
interchange and exchange there is between countries with, 
let’s say, less democratic systems and countries with more 
democratic systems, the more difficult it becomes to preserve 
less democratic systems. In other words, to put it more 
baldly, I think that more contact and interaction between 
Cuba and Canada takes a small step towards nudging at 
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least the climate, if not the actual political system, towards 
a more democratic form. 


Mr Villeneuve: I think we have many areas that we 
can trade in. I would certainly not exclude agriculture. I 
think that is one of the major areas and I would make a 
strong pitch for agricultural input if indeed this exchange 
or this trip to Cuba does occur. Thank you, Mr Chair. 


The Chair: Thank you. Margaret? 


Mrs Marland: Well, Mr Chairman, I am wondering 
why Cuba would not want to— It would seem to me that 
the balance of trade would be more in favour of Cuba than 
it would be of Ontario. Because we are provincial repre- 
sentatives we can only look at Ontario obviously. We can- 
not look at federal trade initiatives. So I am just wondering 
if it is a trade advantage, a serious trade advantage to Cuba, 
and it sounds as though it possibly is. If it is not a serious 
trade advantage, we should not be contemplating it at all. 
But if it is, why would Cuba not want to help towards the 
cost of this? 

Right now one of our federal members in Mississauga is 
on a similar visit, with the same hopeful results, to Yugo- 
slavia. My own federal member, the other federal member 
in Mississauga, was in Taipei a few weeks ago. And both 
times the countries hosted and made the arrangements totally 
for that delegation to go. 


Mr Henderson: The answer to that I think would be 
that Cuba wants to do that but they are painfully short of 
hard currency at the moment. Notwithstanding that shortage, 
they are paying half or better of the cost of this. If we pay, 
say, between $600 and $700 each, the greater part of that 
will be eaten up by the air fare, and I can tell you from 
experience with the Cubans that our group will be very, 
very warmly and, by Cuban standards, well and even lav- 
ishly put up. The real cost of the trip—I think I have this 
figure in here somewhere—would be two to three times 
what they are asking us to pay. 

So from the point of view of being well treated by a 
country of limited means that is doing its best to be as 
hospitable as it can, I think this is not a bad deal. One can 
always say they should be doing more, but I really think, 
knowing what I know of how tough their situation is for 
hard currency, how so much of what they have come to 
rely on from eastern Europe and the Soviet Union has 
dried up on them, and what shocks their economy is going 
through, that the suggestion that they would like us to help 
with the cost of it is reasonable. I do not think we are being 
taken advantage of or anything like that at all; quite the 
contrary. 
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Mrs Marland: Well, Mr Chairman, I do not think that if 
such a delegation goes, they need to be lavishly accommo- 
dated, to use Dr Henderson’s words. I am just thinking of 
the—I see here 600— 


Mr Henderson: May I just interject? Lavish by 
Cuban standards does not mean what it might connote to a 
Canadian. I just mean that the cost of the trip will be 
substantially more than what we are being asked to pay. 


M-141 








Mrs Marland: Well, what I am suggesting is, I see in 
the report it says that to duplicate this kind of delegation 
by private arrangement would cost between $1,000 and 
$1,500 per person. Now, I have not visited that country for 
a vacation, but I am certainly aware of all the advertise- 
ments for all-inclusive air fare, hotel and meals that some- 
times are as low as $359. So, I mean, I think if that is the 
kind of price range that tour companies can arrange, then I 
would think that the Cuban government themselves would 
be able to arrange something in that price range rather than 
$1,000 or $1,500. 

And I say very sincerely that we could make this argu- 
ment for so many countries, that it works to their advantage, 
and we could be spending money going without being sure 
that there was a payback for the investment on our part. I can 
only compare it, Mr Chairman, to the many trade missions 
that the federal government have all the time, going to 
many, many countries, where those countries bear the cost 
of that trade mission. That would be the way that I think I 
would be interested in. 


Mr Henderson: Third World countries? 


Mrs Marland: No, I am not saying Third World 
countries, Jim. 


Mr Henderson: Cuba is a Third World country. 


Mrs Marland: Well, do not insult me by telling me 
that. I know that. 


Mr Henderson: No, but I am just asking as a point of 
information, do Third World countries bring Canadian leg- 
islators over at their expense, air fare, hotel, meals and 
everything? 

Mrs Marland: I can get the information for you. 

Mr Henderson: [| would be surprised. 


Mrs Marland: What I am suggesting is, which Third 
World countries do we decide to spend Ontario taxpayer 
money on? I mean, if we are going to make an invest- 
ment—and sometimes, if the payback is there, I can sup- 
port it; but it is like anything else. I mean, Ontario has 
trade offices around the world. We spend money on adver- 
tising Ontario because there is a payback in trade and busi- 
ness and commerce from foreign investment in this 
province. And it is important that we do have exchange of 
trade, commerce and business with other countries, including 
Third World countries. But we have got to know that the 
investment has a payback, that it is a good investment, in 
other words. If it is a good investment for the Third World 
country to spend any money at all on inviting a trade mission 
from Ontario, as in this case we are talking about Cuba, I 
just want to say that we have got to be sure that it is the 
right decision. 

I would suggest that perhaps it is something the com- 
mittee would be happy to discuss, Mr Chairman, with 
some more information. Otherwise, what countries will we 
select and on what basis, or what will be our guidelines or 
our parameters in deciding that we are going to visit this 
country or that country with that in mind? I think it is an 
excellent idea if it has an advantage for both parties. That 
is all I am saying. 
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The Chair: Thank you, Margaret. I guess one of the 
questions that the committee has been asked to look at or 
examine is exactly what the purpose of this trip is. Is it a 
trade mission, is it a trip from one Parliament to another 
Parliament? Is it a cultural exchange? I guess the commit- 
tee has to determine that and we will go from there. Mr 
Cooper? 

Mr Cooper: That was one of the clarifications I was 
looking for. From everything I have read so far, I was 
wondering how much involvement the actual government 
of Cuba has in this, and is it true that they are not the ones 
that are footing the rest of the bill; it is businessmen who 
are paying the extra over and above the $600? 

Mr Henderson: This trip will be hosted by an organi- 
zation called the Cuban Institute of International Friend- 
ship which is an organization somewhat at arm’s length 
from government but working very closely with the Ministry 
of External Affairs of Cuba. It is funded by the government 
of Cuba. The cost of the trip, other than the part we pay for 
ourselves, is going to be funded by the institute, which 
means through their budget from the government of Cuba. 


Mr Cooper: So is this basically a trade mission be- 
tween businessmen, because you are talking about the 
manufacturers’ association coming down? 


Mr Henderson: No, I am saying, if it goes forward, 
subject to the views of this committee, if it goes forward 
through this committee and through the Board of Internal 
Economy, it will be a group of six or seven legislators, no 
private sector representatives and no business people. It 
will be a legislative delegation; a delegation of legislators. 


Mr Cooper: Basically what we are saying though is 
this was initiated by the institute and not by the Cuban 
government. 


Mr Henderson: Yes. 
Mr Cooper: Okay, thank you. 


The Chair: I guess, Jim, what we have to determine 
is, is this a trade mission or is it a combination of trade 
mission and cultural visit. 


Mr Henderson: I think we can define it how we want 
and make it what we want. I mean, if the feeling of the 
committee is that it should be one or the other, then say so 
and it will be. I do not think it can reasonably be called a 
trade mission if we do not have representatives from the 
private sector. I think I would conceive of it as a visit of 
legislators from one jurisdiction to another. 


The Chair: Could I make a suggestion to the committee 
at this point, that we delay this matter, say, for one more 
week to get some more information: 

One, to see if a parliamentary delegation—maybe we 
can get some information from yourself on their Legisla- 
ture; two, on a trade mission—information from Industry, 
Trade and Technology and Intergovernmental Affairs on 
the Canada-Ontario-Cuba trade ties—we need some more 
information on that; three, the federal Board of Internal 
Economy policies regarding funding for such visits— 
maybe we could get some information on that? 

Any questions? Will you be able to get that and come 
back ina week— 


Mr Henderson: Who specifically? Are you asking me 
to get that information? 


The Chair: I will direct the clerk and the research 
people to get that information for us and we will review 
this information next week. 


Mr Henderson: Sure. 
The Chair: Okay, if you want to come back at that time. 


Mr Henderson: Sure. Are you asking me to get infor- 
mation or are they going to— 


The Chair: No. 
Mr Henderson: Okay. 


Mr H. O’Neil: Mr Chairman, I wonder if I could ask 
Jim—I guess I have some concerns or worries about this 
too—has the Cuban government asked you to try to set up 
something like this? In other words, are they asking that it 
be part of a parliamentary committee, members of the Leg- 
islature, rather than trade or cultural or something like 
that? What angle are they coming at it— 


Mr Henderson: | think from the point of view of the 
Cubans it is a visit of legislators. I think the idea that it 
would be helpful and beneficial to include trade and pri- 
vate sector representation came from me, and I gather the 
feeling of the Board of Internal Economy is that that is not 
a good idea, so I am happy to relinquish it. 


Mr H. O'Neil: What purpose do you see if legislators 
went down—say, half a dozen or seven legislative people? 
What are they looking for to come from it or what would 
you see? 
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Mr Henderson: I think what we would stand to gain 
from it would be a broadening of perspectives and an op- 
portunity to explore cultural, economic, trade, investment 
and other areas where Ontario’s relationship with Cuba 
could be expanded. I think what the Cubans would gain 
from it is an opportunity to learn from us about how we 
operate politically, how our system of government and pol- 
itics works, and to make contacts with us that could lead to 
an exploration on the Cuban part of, similarly, trade, in- 
vestment, cultural, touristic and other opportunities with 
Ontario; a strengthening of relationships in any sphere 
where it turns out to be possible between Cuba and Ontario. 


Mr H. O’Neil: You mention that you have been going 
there for a number of years now. Do you see any softening 
of, you know, the system itself? I mean, it is a communist 
system and over the years we still hear that there are lots of 
problems there as far as opening up the country to a lot of 
ideas, and things like that. Do you see that as having 
changed over the last number of years that you have been 
going there, that this would help? 


Mr Henderson: I do not have the sense of a great deal 
of oppression in Cuba. I feel that, for example, as a tourist, 
I am able to rent a bike or a car and go anywhere I want 
and talk to anybody I want; go into people’s homes and 
visit with them and be entertained by ordinary Cubans; 
take pictures of anything I wish. In Cuba, I can turn on a 
radio and listen to any radio station that can be picked up 
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in Cuba; at nighttime, largely American radio stations, in 
the daytime more than likely Cuban radio stations. 

The Cubans argue that their system is democratic, and 
that is something the delegation could take an interest in 
exploring, I suppose. There are elements of it that are dem- 
ocratic and there are elements of it that are not at all demo- 
cratic. It is not as simple as saying, “We are democratic 
and they aren’t,” but on the other hand there is some truth 
in such a statement, but it is complicated. 

I think one of the things that I have found fascinating 
about visiting Cuba is an opportunity to really explore— 
and each time I go I explore it a little more—how the 
system there really works. I do that by talking to ordinary 
Cubans that I am free to talk to, and by talking to my 
legislative counterparts that they have been very helpful in 
putting me in touch with so that I can share ideas and 
discuss things with them. 

To answer your question, is it becoming freer, | think it 
is. I think particularly in the last couple of years, Cuba has 
come to realize that, ideology aside, it is important to get 
along in the world, and they are prepared to get along with 
countries that have very different political systems than 
they do. If you talk to Cuba, for example, about a joint 
venture investment, they say—and I have done this a few 
times, I have facilitated meetings between Canadians who 
are interested in doing some investing in Cuba and the 
Cuban representatives. The Canadians always begin to ex- 
press concerns about freedom and whether they can take 
money out of Cuba or put money into Cuba, and various 
aspects of our impression of Cuba, and the Cuban answer 
is: “Look, politics is politics and business is business. We 
are interested in doing business with you; so as long as it 
works in a way that is of some benefit to Cuba, come work 
with us and write your own ticket.” 

In a way, that is what they are saying to us about this 
delegation. They would like to have us. We can pretty 
much come on any terms we want, except that they are 
asking—and it is really more a request, I suppose, at the 
moment, but it is one I feel frankly that, in dealing with a 
Third World country, we should try to observe—they are 
asking that we try to pay some of the cost of the visit. But 
how we set it up, what we call it, what the objectives are in 
specific terms, I think we are free to define and stipulate. 


The Chair: Any further questions? 

Mr Henderson: Is there anything that I ought to be 
doing between now and next week, or just come back next 
week? 

The Chair: Sorry, Margaret. 

Mrs Marland: Mr Chairman, could I just ask that our 
researcher look into what stands today as the official federal 
government policy with Cuba? 

The Chair: Mr Owens. 

Mr Owens: Thank you, Mr Chairman. I guess, Jim, I 
feel a little bit discomfited in the sense that we do not 
necessarily have a stated purpose at this point, and that in 
terms of looking at the overall political aspects of a trip of 
this nature at this point in time, I think I would have some 
difficulty in going back to my riding—and that does not 
necessarily mean that I would be going—and explaining 
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why we were sending a group of, assuming, backbenchers 
who basically have no authority to negotiate any kind of 
trade agreements, on a trip of this nature. 

So I am not saying it is not a good idea; I just do not 
yet have a sense of the real purpose of the trip. You have 
not clarified that, as per the instructions of the board, to 
my Satisfaction. Maybe I am missing the subtext in your 
remarks, but you may want to think about a more defined 
purpose. I have a real problem saying, “Okay, let’s have a 
trip and we will make it whatever we want.” That is my 
problem and I think that is the problem I would have to try 
to explain it in my constituency. I do not think that kind of 
trip would fly, quite frankly. 


Mr Henderson: Mr Chairman, what if I bring next 
week when I come—because a number of committee 
members have mentioned it, as did the board—an attempt 
to flesh out a little bit the stated objectives or the possible 
stated objectives of the trip, and you may like them or 
want to change them or may have some suggestions of 
your own? 

I would be happy to try to bring something back next 
week that would flesh it out a little bit. 


The Chair: I think it would be a good idea. Any fur- 
ther questions? 
Okay, we will defer this matter for one more week. 


MEMBERS’ MAILINGS 


The Chair: The next item of business is number 3 on 
the agenda; that is the review of the guidelines regarding 
members’ householder mailings. We have a number of at- 
tachments at C, D and E. Are there any particular com- 
ments on that? I know the Speaker has referred to us a 
number of letters he has received from various constituents 
regarding householder mailings that were sent out over the 
Christmas period, and I think they were more or less the 
calendar type. He has requested the committee to review 
those letters and make a recommendation to the Board of 
Internal Economy if the committee determines that any 
action is warranted on those letters. 


Margaret. 


Mrs Marland: Mr Chairman, I have not read this. 
Could somebody tell us what the problems are or what is 
being said here? 


The Chair: Okay. Mr Owens. 


_ Mr Owens: I am at a loss to understand why this has 
been referred to our committee, especially in reading the 
complaints. There does not seem to be a reason of sub- 
stance given other than the fact that the complainants, Mr 
Giorno and Mr Burnside, seem to feel that these calendars 
are being used for political purposes as opposed to some 
type of instructional purpose, which they seem to feel we 
should be using these calendars for. 

So I am not quite sure what the basis of complaint is. I 
do not see the calendars that were sent out from this side of 
the committee to be particularly partisan, unless the envi- 
ronment has now become a partisan issue. So perhaps ei- 
ther Doug or somebody can clarify the basis for the 
complaint. They are clearly not stating that a particular 
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member or a particular party is using these calendars in an 
inappropriate manner. 
Again, I would like to have the issue clarified. 


The Chair: Thank you, Mr Owens. Margaret. 


Mrs Mariand: Mr Chairman, if we are dealing with 
this matter because of these two letters—and it is rather 
interesting since one of the criticisms is of a federal 
member’s calendar and the other one is of a provincial 
member’s calendar—if we are dealing with the matter be- 
cause of these two letters from constituents, I probably 
could have given you a couple, because you can never 
please all of the people all of the time. The truth of the 
matter is that as provincial members—and that is the only 
area that we can deal with, although as I say, one of these 
letters deals with the federal members’ calendar—we have 
the option to send out three communications in a financial 
year. And whether we choose to send out calendars or 
newsletters or questionnaires is our choice. We are answer- 
able to those people who elect us on an individual riding 
basis. And I think that if the matter was referred to us 
because of a misuse of those options of communicating 
with our riding—you know, in my six years, quite frankly, 
I think I have had three complaining letters, and I remember 
one I had was complaining about the use of paper, which 
was a legitimate complaint. Everybody is concerned about 
using paper. And then, of course, I now use recycled paper, 
and as all of us know, recycled paper, in terms of raw 
cost—we save the trees, which is good—but in terms of 
raw cost of production, costs something like 10 times more 
than ordinary paper. I know a package of 500 sheets of 
copying paper can be bought for $5, and I think if it is 
recycled, it is $95. So I am sure it follows about the same 
percentages for paper that we use to send out calendars 
and newsletters. 
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So what I feel is that, as the standing committee on the 
Legislative Assembly, I do not think we have the authority 
to make a decision about the calendars unless we are going 
to deal just with calendars or we are going to deal with the 
whole communication vehicle—we described them as 
householders because they go to every house—the three 
opportunities a year that we have. 

Since it is the responsibility of every individual member 
to deal with that in their own ridings, unless we decide that 
we should not do three mailings or we want to change the 
policy, I do not think we can deal with these two particular 
calendars that are before us. It is hard to know because 
what we have been given here is only the cover sheet of 
one of the calendars. We have heard a few questions in the 
House before Christmas, and I think there was one raised 
at the beginning of this week where a member’s mailing 
was promoting their political party and perhaps there was a 
suggestion that there was an ad in the paper that advertised 
a constituency office and it advertised their political party. 

Maybe, if we want to decide that should become a 
policy, then I think that is something we can discuss on its 
own. I mean, maybe we should say that you cannot have 
Stationery and letterhead and advertisements in the paper 
and these householders promoting your party and yourself, 





that it has to be as a member of the Legislative Assembly, 
that your stationery has to be non-partisan. And would that 
not be funny in a way, when you think about it, because 
the Liberals get business cards printed in red, we get ours 
printed in blue and I think you get yours printed in brown 
or green, do you not? 


Mr Owens: Green. 
Mr Villeneuve: What happened to orange? 


Mrs Marland: So the thing is that, on the face of 
what is before us, I do not see anything on this calendar— 
and I am not going to mention the name—that indicates 
that it is any different than anybody else’s calendar that I 
have seen. It does not mention the political party. So I 
think, if the issue is of calendars being a waste of paper 
and what is stated in these two letters, Mr Chairman, I 
would just move receipt of those two letters and suggest 
that, if the direction from the House to this committee is 
that we look further into the overall subject of householders, 
then I would be happy for us to do that. But at this point in 
time I think it is as ridiculous as saying, “You know, you 
can’t have two armchairs in your constituency office, be- 
cause really you could manage with two straight chairs,” 
or whatever. I mean, how far do we want to go to tell each 
of us, as individual members, how to manage our own 
offices and our own business? If we are not responsible to 
do that on our own, then we are not responsible to be 
elected, as far as I am concerned. And I think every mem- 
ber is quite responsible. And if they are not, they will 
certainly learn about it in the next election from the people 
who voted them into office. 


The Chair: Thank you, Margaret. I was just wondering, 
maybe we should look at the rules governing householders 
and maybe the guidelines need to be clarified, bearing in 
mind what we found out on our trip to Ottawa as regards 
the Board of Internal Economy, the five principles that we 
heard about in Ottawa. 

Mrs Marland: That is true. 


Mr Owens: Nice sideswipe, Mr Chairman. 
The Chair: Pardon? 
Mr Owens: Nice sideswipe. 


The Chair: For example, one of the principles is that 
the partisan activities are an inherent and essential part of 
the activities and functions of a member. So maybe it is 
time we had a look at those guidelines for householders 
and reviewed them. 


Mrs Marland: Well, can I just respond quickly— 
The Chair: Sure. 


Mrs Marland: —because you do have two other 
speakers. I feel very strongly about the fact that when I 
was elected a member—certainly I ran as a Progressive 
Conservative—but once elected as that member, in terms 
of my constituency office, my communications, my work 
and my service to everyone in my community, it is a non- 
partisan responsibility. I mean, it is so funny because there 
are actually people out in the public who think, if they are 
of the other political stripe that they cannot call you. You 
know, there still are people who think that your office is a 
Progressive Conservative constituency office. 
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Mr Villeneuve: Of course yours is not. 
Mrs Mathyssen: No. 


Mrs Marland: And of course, we do not do that. We 
have never, as far as I know, in our party—we do not put 
the party on our business cards or anything else. And I 
think that is the way it should be. So maybe that is some- 
thing we could discuss at another time, but it is not the 
matter before us today. 


The Chair: Noble, you wanted to— 


Mr Villeneuve: Yes. As a person who represents a 
large rural riding, my calendar is probably the most infor- 
mative of the three mailings that go out. It looks at and 
designates the fairs throughout the rural riding, the cele- 
brations, and also the services available through the Legis- 
lature. Yes, my name and phone number are on there 
because I am the rapport to Queen’s Park, and I do not see 
anything wrong with that. But I can also see where someone 
gets carried away and it becomes a blatant political piece 
of literature. At that stage of the game I think this committee 
should look at it per se as an individual mailing paid for by 
the Legislature of Ontario, the public of Ontario. 

But I feel that calendar itself is probably, in my case, 
and I have tried to be as neutral as possible—there is blue 
on the calendar and I do not want to hide that fact. It is 
information that is available through my office from the 
Legislature. It is information on different pages. I have 
eliminated photographs intentionally. If I can find a photo- 
graph that is absolutely non-partisan, non-political, it may 
show up, but the last two years I have eliminated photo- 
graphs for the simple reason I just do not want it to look 
like a piece of political propaganda. 

Mrs MacKinnon: Excuse me, you eliminated what? 

Mr Villeneuve: Photographs. 

The Chair: Order, please. 


Mr Villeneuve: It is basically information on the 12- 
months greetings and there is a photograph on the front 
much like the example that has been given to us. And I still 
maintain it is one of the pieces of literature that is most 
helpful, ie, birth certificates, how you obtain them, that 
kind of information; OSAP, seniors’ month in June, infor- 
mation that is readily available, but it is oriented towards a 
specific group of people, and it is non-political. It is available 
to everyone. So I would certainly not like to see calendars 
eliminated. 

If there is a breach and we feel, as a committee, that 
someone has gone over that line—and it is a very difficult 
and ill-defined line. Is it blatantly political, is it political or 
is it totally non-political? A piece of information with 12 
months on it, I have no problems with calendars at all. 


1630 


Mr Owens: I would like to make two recommenda- 
tions. I think we all reasonably feel the same way about the 
calendar issue and I would like to recommend that the 
committee send a note to the Board of Internal Economy 
through the Speaker that we find basically—I hate to say 
nothing wrong, but—no wrongdoing with respect to sending 
out the calendars and that no further action is required. 





The second recommendation I would like to make is 
with respect to the recommendations that came from the 
federal House: that we put them on the agenda for the next 
meeting to discuss fully their implications to this Legislature. 


The Chair: Any discussion on those recommenda- 
tions? All agreed? Sharon. 


Ms S. Murdock: I just have one concluding comment 
that I would like to say regarding Mr Giorno’s letter be- 
cause on page 2 of his letter, at the end of the third para- 
graph, he says, “What makes calendars offensive is that 
self-promotion is their only purpose.” 


I may be somewhat naive, but this person was also a 
former constituency assistant and/or an executive assistant 
to some MPP. I do not know which one. I do not believe 
for a minute that is true, and I find the statement offensive. 
But the two questions that he asks at the end are: “Why do 
you feel that the cost to the taxpayers of producing and 
mailing your 1991 calendar was justified?” and, “As a 
member of the majority party”—because this letter was 
addressed to Mr Marchese—“in the House, will you push 
for a clarification of the rules...?” And I think we have 
covered the second one. 

The first one I would like answered, but I would like it 
answered very specifically to this Mr Giorno. 


The Chair: Thank you. Any further comments? 
We will then forward our— 


Mr Villeneuve: What about a copy of Hansard of this 
discussion? I have no problem with this committee looking 
at what might be infractions, but going from there to—I 
think it is one of the most informative pieces we send. 


Mrs Marland: I think as I read Mr Giorno’s letter, it 
is going to need an answer because he has some really 
inaccurate statements here. For example, if he had copied 
this letter to one of the major newspapers, people reading 
it would say, “Oh, MPPs and MPs are prohibited from 
sending partisan material at taxpayers’ expense because it 
is agreed that members’ budgets should not be used for 
what is, in effect, political advertising.” 

That is Mr Giorno’s statement, and this is a letter that 
went to a provincial member and a federal member and 
now it has been referred to this committee. I do think we 
probably have to answer the letter and give Mr Giorno 
some clear information and facts about what stands today 
as guidelines for the use of our mailings. In fact, we do not 
have any. 


The Chair: Would you wish me to draft such a reply 
and have you review it at the next meeting? 


Mrs Marland: Sure, because I do not think we can let 
this letter just stand the way it is because it is inaccurate. 


The Chair: Okay, thank you, Margaret. Any further 
comments? 

Ms S. Murdock: This is really crude but I am going 
to say it anyway, because the more I think about it, I find it 
amazing that this person, as a former executive assistant to— 


Mrs Marland: Do not say it, because I purposely 
have not mentioned any names in this. 
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Ms S. Murdock: No, and I am just wondering if the 
MPP to which he was an executive assistant is still around. 
If he is not, I am not surprised. 


Mrs Marland: Well, he is. 
Interjection: Very much around. 
Mrs Marland: I will tell you afterwards who it is. 


The Chair: Okay. This was referred to the Speaker of 
the House, who in turn referred it to us for review. We will 
draft a letter of reply for your review next week, to send it 
to this particular individual. We will also instruct the 
Speaker of the House that we believe that no further action 
in regard to calendars as householders should be taken at 
this time. 

Any further business for the committee before we 
move on to item 4? Margaret. 

Mrs Marland: Oh no, I just thought you said any 
more business for the committee, and I was looking for 
item 4. 


The Chair: I guess there is still some outstanding 
business to be done in relation to the review of the free- 
dom of information act. We have about another four 
witnesses, I think, who have to appear before the commit- 
tee or want to appear. We will try to schedule those in the 
coming weeks. We have also got a request of Mr Owens’s 
to deal with, that is, to have people appear from the SkyD- 
ome Corp to answer certain questions, which we will deal 
with in the coming weeks as well. 

Is there any further business to come before the com- 
mittee? Margaret. 

Mrs Marland: Well, in that fast little summary that 
you just did, are matters to come before this committee at 
the suggestion of individual members or does the subcom- 


mittee—I mean, that is the first I have heard of Mr 
Owens’s suggestion. I think it probably would be very 
interesting, but I am just wondering, how do matters be- 
fore this committee get before the committee. I mean, does 
the subcommittee not sit and decide? 


The Chair: Just to clarify it, that was a request raised 
by Mr Owens at I think the last day of hearings in Queen’s 
Park in regard to the freedom of information act. It was 
arising out of some comments that were— 


Mrs Marland: Okay, the connection is with the freedom 
of information act. 

The Chair: Yes. Is there any further business that 
members want to bring before the committee? I understand 
there has been quite a number of replies to our request for 
improvements to members’ services, or suggestions, and 
hopefully we will be in a position very soon to circulate all 
those comments to each member of the committee. 

Mrs Marland: Good. And we also have to discuss a 
schedule of our other meetings, other than just dealing 
with the freedom of information act. 

The Chair: Would you make a recommendation that 
the subcommittee meet and deal with that? 

Mrs Marland: I think that would be a very good idea. 

The Chair: Thank you. Mr Owens. 

Mr Owens: No, I was just going to suggest we do 
have to look at some budgetary considerations for this 
year, and I gather the subcommittee should probably meet 
as soon as possible. 

The Chair: Okay. Thank you, Mr Owens. And we 
must include Margaret’s trip to London. Thank you. 

The committee adjourned at 1639. 
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STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Wednesday 27 March 1991 


The committee met at 1541 in room 151. 


DELEGATION TO CUBA 


The Chair: We have kind of a short agenda this after- 
noon. I know we all want to hear our own leaders speak on 
the constitutional issue, so perhaps we could get through 
the issues before us this afternoon and, if it is possible, the 
subcommittee could meet briefly after the regular meeting, 
just to arrange a time so we can get together and have a 
full discussion on some of the business that is still before 
the committee for the rest of the session. 

The first item up is the follow-up of last week and a 
review of the proposal for a delegation to Cuba. Mr Hen- 
derson, come forward. Has everybody received the various 
reports from Jim and from the legislative research in their 
packages? Jim, is there anything else you want to add? 

Mr Henderson: I do not think so, Mr Chairman. I 
could walk through this, but maybe it is not necessary 
because everybody has read it. If anybody wants me to, I 
will, or if you want to ask me any questions, I will be 
happy to respond. 


The Chair: The floor is open to questions. Ellen, go 
ahead. 


Mrs MacKinnon: | have been asking a few questions 
around in regard to the benefits of this and so on and I was 
asked to ask you if you have any knowledge of what is 
being done in Cuba in regard to the conservation of energy. 

Mr Henderson: | have not put my mind to it. I can 
tell you there are blackouts and I suspect that is why; that 
is, from time to time areas will be told, usually with some 
kind of notification, that in order to conserve electricity, 
their electricity will be turned off. 


Mrs MacKinnon: I am sorry, Mr Henderson, I have 
fluid in this ear today. I am not hearing very well. Excuse me. 


Mr Henderson: | have not thought about that in a 
systematic way, nor have I asked them about it, so the only 
thing I can say anecdotally is that I know there are power 
blackouts from time to time. I have heard that the power 
blackouts are to conserve energy. Cuba is short of electricity 
and has no rivers, so in order to generate electricity, since 
they do not have much nuclear power yet, they have to 
burn oil or coal, and they do not like burning very much 
oil or coal for that purpose. That is the only comment I can 
make, and it is not a very full response. 


Mrs MacKinnon: What was brought to my attention 
was that they have apparently shut down some car manu- 
facturing plants and they are now building bicycles, selling 
them very very reasonably, and giving people that form of 
transportation. Is this so or do you know? 

Mr Henderson: I have been told there are no car 
manufacturing or assembly plants in Cuba. There are some 
engine manufacturing plants and there may be some plants 


that are involved in making automotive components or 
something, but there are a lot of bicycles around. So that is 
certainly compatible with what I have seen. 


Mrs MacKinnon: Okay, thanks. 


Mr Henderson: If I can just say a little more about 
that, Cuba knows it is in for a period of belt tightening. 
They also know that the Americans and other nations think 
their regime is about to topple and they feel almost amused 
by that because they feel very loyal to the revolutionary 
spirit of their government. But they know changes are 
needed and, within certain limits that they have defined, 
they are very open and very receptive to finding new ways 
of doing things, particularly to becoming more businesslike 
and entering into transaction with marketplace economies. 

Cuba knows it is in for a period of belt tightening. 
They are very free about that and they know why, or at 
least they have a concept of why, and they are interested in 
becoming economically stronger, economically more self- 
sufficient and they feel that one of the ways of achieving 
that is going to be strengthening political trade, commer- 
cial investment and other ties with various industrialized 
countries in the west, specifically us. 


The Chair: I would like to draw the committee 
members’ attention to the Hansard from the House of 
Commons dated 14 March. There was a federal delegation 
to Cuba from 3 February to 10 February of this year. Any 
further questions? Is there a motion from the floor on 
where we should go from here? 


Mr H. O’Neil: Doctor, you were asked to come to this 
committee and then we were to make suggestions. What 
was the process, again, that you wanted? 


Mr Henderson: My understanding is that the issue 
was sent to this committee for a fleshing-out of the objectives 
and purposes of the trip I have proposed to you and for a 
kind of approval in principle. The question of whether and 
how much it would be funded I think will be taken up by 
the Board of Internal Economy if you decide that in principle 
this is a good idea. That is my understanding of it. 


Mr H. O’Neil: Dr Henderson has always been a 
strong proponent, I would say, of the people of Cuba. He 
has been there several times and he knows the government 
people very well and I think I understand what his aims are 
that the closer the relationship we have with those people—I 
do not know whether I am correct in saying this—maybe 
the closer they will come to the type of system we have. 
Any talking back and forth between peoples of different 
countries always is of assistance and help in matters like 
this. It might also be that even if there was not financing 
approved for a trip such as this, there might be members of 
the Legislature who would even think about visiting Cuba 
at their own expense to try and create some goodwill and a 
good atmosphere between their two countries. 
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The Chair: | think you did an excellent job in outlining 
the objectives for a delegation to Cuba. However, what is 
the wish of the committee? Is it the wish of the committee 
to approve the delegation to Cuba in principle? 


Mrs MacKinnon: Do you need a motion, Mr Chair? 
The Chair: Yes, the Chair would need a motion. 
Mrs MacKinnon: I so move. 


The Chair: There is a motion on the floor to approve 
in principle the delegation to Cuba. Any discussion on the 
motion? 


Mr Villeneuve: I notice from the documentation that 
Canada is a very large net exporter to Cuba. Ontario has 
basically a balance with Cuba vis-a-vis imports and ex- 
ports, and as a developing country and one whose regime, 
that of a dictator, may be about to fall apart, I think we 
could have a positive influence and possibly be in there as 
a province to further improve our net exports to such a 
developing country; of course, a two-way street, as I notice 
that the major imports from Cuba range from cane and 
beet sugar to denatured ethyl alcohol by volume, spirits 
and liquor, etc. Pertaining to an earlier question, I do be- 
lieve they do burn ethanol quite extensively in Cuba, an 
offshoot of the sugar cane industry, and that may well be 
one area we could be looking at. I realize there is a short 
supply of petroleum products, but I do believe the sugar 
cane industry is providing them with some fuel. It may be 
something worth looking into. 


1550 
The Chair: If it is the wish of the committee. 


Mr Owens: What would be your plan now, upon re- 
turning from a trip? I see you have some fairly extensive 
goals you would like to meet while you are there, but the 
thing that is missing is how you plan to use the knowledge 
base that is gathered while you are there. 

The other issue is the same issue I expressed at the last 
meeting about the authority of private members to meet 
with these folks to discuss the expansion of trade and to 
possibly—I am not sure what the word is, but to give the 
appearance to these people that this delegation actually has 
the authority to negotiate these kinds of agreements. I under- 
stand the principles as you have stated, but again, that 
concern is still in the front of my mind. 


Mr Henderson: Clearly, as a delegation of legislators 
and members of an assembly, as opposed to an official 
government delegation, we are not going to be down there 
negotiating trade agreements and treaties and stuff. There 
is, however, a lot that, as individual members, we can do. 
The Cubans will receive us in that spirit and treat us as 
people who can make a difference. 

For example, just a couple of days ago I was talking to a 
distiller that imports rum and puts out something they call 
a blended imported rum. They import mainly from Trinidad 
and Guyana, and they were very interested in the idea that 
they could import more from Cuba, Cuba putting out, first 
of all, a first-rate rum product. The Cuban rum industry is 
heir to the Bacardi rum factory that was in Cuba at the 
time of the revolution. And they were especially intrigued, 


obviously, with the fact that Cuban rum probably could be 
purchased for a very favourable price. 

So having talked to them about that, I will convey their 
interest to people in Cuba. The Cubans in turn will give me 
some further information about Cuban rum, which I will 
pass on to the distillery. Out of that can come something 
that is presumably beneficial both to an Ontario industry 
and to Cuba, in the way that most trade initiatives are. 


I could go on giving you examples like that if you 
want, and I would be happy to. My only point would be 
that I think this is one area where we as backbenchers 
really can do a lot. Each of us has constituencies where 
there are industries, maybe manufacturing or what have 
you—agricultural areas certainly would fall into this— 
where as a private member you can approach an industry 
or some other organization in your constituency and say: 
“] think there is an opportunity here. Would you like me to 
help you look into it?” In effect, you put yourself in the 
position of being an honest broker, with nothing really in a 
sense to gain or lose one way or the other, but a contribution 
to make both for Ontario, which is our primary mandate, 
and for a Third World country where we have something 
to contribute without it costing us anything; in other 
words, in a way that benefits both. If you want, I can give 
you some more examples, but there are lots of opportunities 
to do that. 


The Chair: I would draw the committee’s attention to 
the fact that the official delegation that went from the federal 
Parliament to Cuba presented a report to the House of Com- 
mons on its findings. It could be part of the recommendation 
from this committee to the Board of Internal Economy that 
a Similar report be tabled in the House on the delegation’s 


trip to Cuba, with its findings or recommendations or 


whatever else. 


Mr Owens: Not wanting to be provincial or parochial 
or all those other things we are accused of being, I am told 
every day by constituents and members of the opposition 
that we are in serious economic difficulty within our own 
province. While I am certainly new to this game, relative 
to some of the members on the other side, one learns fairly 
quickly that perception is everything in this game, and | 
am just wondering what the perception is going to be. We 
have constituents in every riding of members sitting in this 
room today who are struggling to make ends meet, while 
we are certainly not a Third World country. 

Again, the perception people are going to have is not 
going to be of a trade or a cultural delegation, but yet 
another pork chop trip sponsored for the politicians to go 
to a nice sunny country and enjoy themselves. I still have 
some difficulty with the trip. It is certainly not a personal 
problem with you yourself. It is the perception that constit- 
uents in my riding would have of a trip such as this. If we 
were to think about including ministerial representatives, 
your idea of recommending that the committee report to 
the full Legislature certainly has merit. 

I think if we are going to do something like this it still 
needs to be even further constrained than what we are 
currently looking at in this presentation. Until we get those 
kind of constraints in place, I do not think I can honestly 
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face my constituents and say I approved in principle to 
send this trip on to the Board of Internal Economy in good 
conscience. I mean, I just had a constituent come to my 
office who was unable to pull together another $26 a 
month to get an apartment. If that constituent comes back 
because she has been turned down by the Minister of 
Community and Social Services as well as the local mu- 
nicipal people, how can I explain to her, “Well, yes, you 
couldn’t get your $26 but we paid $600 a member” or 
whatever it is at this point “to send people to Cuba”? I 
have a little difficulty. Maybe I am being doctrinaire and 
dogmatic, but this is the way I feel and I know my constit- 
uents are feeling the same way. 


Mr Henderson: If I could just respond, I have three 
points I want to make. The fact that we are in difficult 
economic times is not a reason not to be exploring ex- 
panded trade with a newish and growing trade partner. It is 
not a reason not to be looking for alternatives to trade with 
the United States, which is, as you know, overwhelmingly 
our largest trade partner. It seems to me that it is because, 
not despite, our difficult economic times that we would 
want to look to expanded trade opportunities with Third 
World countries in general, Latin America in particular and 
Cuba in further particular, if only from a purely selfish 
point of view because we can buy stuff a lot more cheaply 
in Cuba than we can buy at lots of other places, and that 
presumably would be reflected in lower consumer prices 
for those Cuban articles that are sold here. 

The second point I want to make is that if we were to 
go in January or February or even December or March it 
looks a bit like a good-time trip. But any of you who have 
been in the tropics or semi-tropics in September will know 
that, although you can have a good trip, first of all, it is 
very, very hot, and second, you are not necessarily wel- 
coming the heat, given that you are not coming from a 
Canadian winter. I would certainly feel able to defend this 
trip, mentioning among other things that September is not 
the time you pick to go to Cuba if you just want to have a 
good time. You just do not do it then. 


1600 

The third point I want to make, if we are looking for a 
way to rationalize or tighten this, in the event that this goes 
forward officially and the board and so on authorizes it and 
wants to pay a little bit, take it as one or even two—but for 
the moment one—of the 10 trips a year we are each entitled 
to within the province, one would be able to say: “Well, 
yes, we did, but (a) there were good economic reasons for 
doing it, (b) it is September, which is not a time when you 
go to Cuba to have fun, and in any case, I gave up one or 
two of the trip allotments I am entitled to as an MPP in order 
to make this trip.” That would be one way, and I am sure 
there are other kinds of things that could be thought about 
to build in features that would make it more defensible in 
the event someone is anticipating difficulty in defending it. 

The Chair: Further debate? Are we prepared to call 
the question? In your motion, do we want to include the 
fact that it is for the delegation to prepare a report for the 
House? 


Mrs MacKinnon: Yes, I will do that. 





The Chair: Included in that, I think, as a friendly 
amendment. 

Mr Cooper: And the various ministries, as you have 
Trade in here, plus Culture and Sports and Recreation. 
They were each itemized, so a report to each ministry also. 


Mr Henderson: | think we should do that. I think that 
is eminently reasonable. 


The Chair: All those in favour of the motion? All 
those opposed? 


Motion agreed to. 


The Chair: Thank you for appearing here this after- 
noon. 


Mr Henderson: Thank you for your consideration. 


The Chair: The second item of business is a review of 
guidelines regarding the members’ householder mailings. I 
am wondering, should this item actually be referred to the 
subcommittee to look into along with the other concerns 
raised by members in the review of members’ services? Is 
that okay with the committee? Thank you. 


REGISTRAR GENERAL'S OFFICE 


Mr Villeneuve: Mr Chairman, there was an item 
brought up in the Legislature today that is of great concern 
I believe to every elected MPP in this Legislature. 

The registrar general’s office provides birth certificates 
to residents of Ontario. That is an area where I, as an 
MPP—and | think I speak for the vast majority of the 130 
elected people here—have been able to provide constituents 
who needed a birth certificate in quick time. In other 
words, we have been able to, on occasion, get a birth cer- 
tificate within 10 days. This, I understand as of today, is a 
thing of the past. 

The registrar general’s office is moving to Thunder 
Bay. I have no objection to that except that the Legislature 
stays here at Queen’s Park. The members come here to 
Queen’s Park on a very regular basis. I am requesting a 
change in what we are told will be the normal procedure, 
which will require every MPP, because of the so-called 
freedom of information legislation, to have a signed state- 
ment by the person requesting the birth certificate that in- 
deed the government has authority to divulge the person’s 
name and date of birth. I find that rather ludicrous, because 
people come to us in good faith that we can provide them 
with this service. 

I can tell you, on a number of occasions, because of 
restrictions and limitations in boarding aircraft going to 
destinations out of this country, a birth certificate was a 
requirement. I have been able to accommodate just about 
everyone who came to me at the 11th hour looking for a 
birth certificate. I will not be able to do this henceforth, 
and I think it is a grave injustice to MPPs not to be able to 
go to the registrar general’s office as we have in the past, at 
the MPP desk at the registrar general’s office, leave the 
information there and then have a call several days later, 
“The birth certificate is now ready to be picked up.” We as 
MPPs take them home on Thursday night or whenever it is 
we go back to our riding. In my case, I have a riding that is 
some 160 km from east to west, and people will drive to 
my office or I will drop the birth certificate off at a central 
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spot on my way through, and they will pick it up. It has 
always worked. It will not work from now on with the 
registrar general’s office being in Thunder Bay. 

I plead, on behalf of my caucus—and I have been man- 
dated by my caucus to be the spokesperson—to ensure that 
MPPs do have, as in the past, an office here at Queen’s 
Park connected with the registrar general’s department to 
obtain birth certificates, particularly when they are needed 
in a hurry. 

Mr H. O’Neil: We discussed this for a couple of min- 
utes before the meeting started. I guess having been here 
almost 16 years now, it is likely one of the best services we 
as provincial members provide for our constituents. I 
know one of the arguments that has been used by the odd 
staff member is that they would be providing a special 
service to MPPs, and some of them have said they do not 
feel this should be given to MPPs. The argument I would 
use is that it is not being provided to the MPP; it is being 
provided to the constituents. 

I see the reasoning for locating the office in Thunder 
Bay, but I also would like to see if we could not put a 
recommendation from this committee as to that. I think if 
we had two people working out of the Toronto office here, 
that would facilitate all of the service we need. Again, as 
has been mentioned, where some of these birth certificates 
are needed—they may not be only birth certificates; a 
death certificate or something like this—if they had an 
additional two staff members located here in Toronto, I 
think they would be able to handle the volume that we 
give, and we as MPPs would again be able to offer that 
service for our constituents. 

I should also mention that I talked with the minister this 
afternoon, and I know some of the other party members 
have talked with her. I think she is very well aware of the 
problem and would also like to find a solution that would 
help us out. I know Mr Elston also raised it in the Legislature 
this afternoon, and hopefully we could have something go 
from this committee asking that we have that MPP desk 
here in Toronto so that we can look after the rest of the 
province for those who are not close to Thunder Bay. 

I might also say, for some of the newer members, that 
over the last number of years I have found that the employees 
with the registrar general have been excellent people. 
When we needed something in a hurry, they always went 
out of their way to try to provide this service for us. So it is 
in no way knocking those people. The ministry itself and 
the employees have been very helpful. 


Ms S. Murdock: Having worked as a constituency 
assistant, of course I know exactly what both Mr 
Villeneuve and Mr O’Neil are saying and concur abso- 
lutely. In fact, in my “former life,” as everybody says, the 
representation that was made to me was that the MPPs’ 
desk was going to remain. If that has changed, I think it 
should be reconsidered, and I heartily agree that we should 
be making some kind of representation. 

My staff do not have time right now to stand in line, as 
Mr O’Neil said, for two hours and wait to meet with some 
clerk. The way it was operating before was that the MPPs 
had specifically designated personnel, and you called to 


that person; I guess they were designated areas or some- 
thing. However it was arranged, they were excellent. You 
got it done quickly. It is a service that MPPs provide and is 
much appreciated by the constituents, so I would agree and 
support any letter we send to the minister. 


Mr H. O’Neil: If we do send a letter from yourself, 
Mr Chairman, I think it should be prepared right away and 
even faxed over to them or delivered to them by hand. I 
know we had a batch of requests for birth certificates 
today, and we called over and were told not to deliver them 
over to them, to send them up to Thunder Bay. You can 
imagine the delay that is going to create. A couple days, 
even by courier, to Thunder Bay, plus the expense of it, 
courier it back, and it is in the general pile there. We are 
talking two or three weeks. 


Ms S. Murdock: And we cannot ask Shelley Wark- 
Martyn to pick them up for us. 


The Chair: Seeing the urgency of this particular matter, 
we can get a letter drawn up this evening. Actually, meeting 
with the Speaker of the House in the morning, I can pass 
on our feelings here from this committee. I will also arrange a 
meeting with the appropriate minister in the morning to get 
our feelings across, if that is the wish of this committee. 
Did someone want to draw up appropriate wording? You 
leave that up to the clerk and myself. 


Mr Morin: May I suggest that a copy of the letter be 
sent to the members so that they know that action was 
taken immediately. 


Mr Villeneuve: And possibly if you have a copy of 
this Hansard that it is a unanimous request supported by 
everyone. 


The Chair: Thank you. I think this is a unanimous 
request of this committee. 


Ms S. Murdock: Let’s put this to an actual vote. 


Mr Owens: Absolutely, and I think we should probably 
also be sending a note to Frances Lankin if we have not 
already discussed. 


The Chair: We will be doing that officially as a com- 
mittee. If someone would move a motion so we can get in 
on the Hansard. It will be moved by Mr O’Neil. 


Ms S. Murdock: May I second that? 
The Chair: You may second that. All those in favour? 
Motion agreed to. 


The Chair: It is the unanimous decision of the commit- 
tee. I will do that in the morning on behalf of the committee. 


COMMITTEE SYSTEM 


The Chair: There is another piece of business before 
the committee. Everybody received a copy of the letter that 
the Chair has received from the Speaker of the House 
indicating that the standing committee on the Legislative 
Assembly may wish to consider the role and function of 
our committee system in an effort to provide an efficient 
and relevant response to the modern-day pressures on the 
Legislature of Ontario. An examination of the committee 
system in the House of Commons, Ottawa, and that which 
is used at Westminster may prove to be extremely helpful. 
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Is this something the committee may wish to refer to the 
subcommittee for further action? 

Mr Morin: Am I on that committee? 

The Chair: I believe so. 

Mr Morin: I concur and agree that we should explore 
thoroughly. 

The Chair: Okay, this particular item will be for- 
warded to the subcommittee. Is there any further business 
before the committee? 

Mr Villeneuve: When will we know our request to 
the Minister of Consumer and Commercial Relations on 
the birth certificate, the registrar general with? 

The Chair: I think there is some urgency. If we can 
get that letter drawn up this afternoon, I will try to deliver 
it this afternoon personally or first thing in the morning. 
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I will make sure every member of the Legislature gets a 
copy of that. 


Mr Villeneuve: We may have a feeling as to what will 
be happening before we leave the premises tomorrow eve- 
ning? 

The Chair: I will try to get an answer from the minister. 

Mr Villeneuve: Do you think you might want the sub- 
committee to get together after question period for a short 
period of time tomorrow? 

The Chair: I was going to suggest that anyway, be- 
cause we have some other business that we need to dis- 
cuss. Any further business before the committee? The 
committee stands adjourned until 3:30 next Wednesday. 


The committee adjourned at 1613. 


M-154 STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 








CONTENTS 


Wednesday 27 March 1991 


Delegation top@ubas Ssln.cliasss treet) tha Siva a cut cle Aer. . Ge, Bk ee, oer aed were EN ea) eee M-149 
Revista general Ss @fice. sreowe) . To chrots ita, Reet meet, , guaran Meant Amann tees ek” Seer M-151 
Committee systemiahh, (als Sty Obey sie te, ere ee a, Pen ar Tae, Ghee at eee Ree een Pa eee M-152 
AMJOQURNMENE rus re. Aine BS eae he A Ape. oF ue, lg Oe NP eee ee a ery M-153 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Chair: Duignan, Noel (Halton North NDP) 
Vice-Chair: MacKinnon, Ellen (Lambton NDP) 
Cooper, Mike (Kitchener-Wilmot NDP) 
Frankford, Robert (Scarborough East NDP) 
Marland, Margaret (Mississauga South PC) 
Mathyssen, Irene (Middlesex NDP) 
McClelland, Carman (Brampton North L) 
Morin, Gilles E. (Carleton East L) 

Murdock, Sharon (Sudbury NDP) 

O’Neil, Hugh P. (Quinte L) 

Owens, Stephen (Scarborough Centre NDP) 
Villeneuve, Noble (S-D-G & East Grenville PC) 


Clerk: Arnott, Douglas 


Staff: Yeager, Lewis, Research Officer, Legislative Research Office 


oA ON 
XC20 
-LaO 


) 


~—w 


M-9 1991 


Legislative Assembly 
of Ontario 


First Session, 35th Parliament 


Official Report 
of Debates 
(Hansard) 


Wednesday 3 April 1991 


Standing committee on the 
Legislative Assembly 


Members’ services and facilities 
Members’ advertising 
Schedule of meetings 


Chair: Noel Duignan 
Clerk: Douglas Arnott 


ik 


Nan 
Ontario 


ISSN 1180-436X 


M-9 1991 


Assemblée legislative 
de l'Ontario 


Premiere session, 35° législature 


Journal 
des débats 
(Hansard) 


Le mercredi 3 avril 1991 


Comité permanent de 
l’ Assemblée législative 


Services et facilités 
a la disposition des députés 


Annonces publicitaires 
des députés 


Séances des comités 


Président : Noel Duignan 
Greffier : Douglas Arnott 





Published by the Legislative Assembly of Ontario 


Editor of Debates: Don Cameron 


® © 


Publié par l’‘Assemblée legislative de l'Ontario 
Editeur des débats : Don Cameron 


Table of Contents 


Table of Contents for proceedings reported in this issue 
appears at the back, together with a list of committee 
members and other members taking part. 

Reference to a cumulative index of previous issues may 
be obtained by calling the Hansard Reporting Service in- 
dexing staff at (416) 325-7400. 


Languages in Hansard 


Hansard reports all debates in English or French as 
spoken by the participants. It does not translate remarks 
made in either language. Headings and tables of contents 
reflect language use. 


Subscriptions 


Subscription information may be obtained from: Ses- 
sional Subscription Service, Publications Ontario, Ministry 
of Government Services, 5th Floor, 880 Bay Street, To- 
ronto, Ontario, M7A 1N8. Phone (416) 326-5310, 326— 
5311 or toll-free 1 (800) 668-9938. 


Table des matiéres 


La table des matiéres des séances rapportées dans ce 
numéro se trouve a l’arriére de ce fascicule, ainsi qu’une 
liste des membres du comité et des autres députés ayant 
participé. 

Il existe un index cumulatif des numéros précédents. Les 
renseignements qu’il contient sont a votre disposition par 
téléphone auprés des employés de |’index du Journal des 
débats au (416) 325-7400. 


Langues paraissant dans le Journal des débats 


Le Journal des débats rapporte en anglais ou en francais 
les débats, selon la langue utilisée par les participants. Les 
remarques faites en l’une ou |’autre langue ne sont pas 
traduites. La langue des en-tétes et de la table des matiéres 
refléte la langue utilisée. 


Abonnements 


Pour les abonnements, veuillez prendre contact avec le 
Service d’abonnement parlementaire, Publications Ontario, 
ministére des Services gouvernementaux, 5° étage, 880, rue 
Bay, Toronto (Ontario) M7A 1N8. Par téléphone : (416) 
326-5310, 326-5311 ou, sans frais : 1 (800) 668-9938. 





Hansard Reporting Service, 481 Legislative Building, Toronto, Ontario. M7A 1A2_ Phone: (416) 325-7400 Fax: (416) 325-7430 


LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Wednesday 3 April 1991 


The committee met at 1546 in room 151. 


The Chair: I call the standing committee on the Leg- 
islative Assembly to order. The subcommittee met this 
morning and had agreed to an agenda for this afternoon— 
the three items on the agenda—and I understand has put 
together a proposed schedule of meetings for the months 
of April and May. Has everybody got a copy of the pro- 
posed schedule? 


MEMBERS’ SERVICES AND FACILITIES 


The Chair: We would like to begin by a review of 
members’ services and facilities, and this afternoon we 
have Barbara Speakman, the executive director of assem- 
bly services, here to talk to us a bit about the Styrofoam 
containers and overpackaging in the Legislative Building. 

This is an issue that has come forward to us in re- 
sponse to the questionnaire we sent out last year. It came 
from the Minister of Education, where she brings up the 
whole question of the Styrofoam containers and over- 
packaging in the Legislative Building. 

Mrs Speakman: I believe that some members are 
perhaps unaware that we have drafted a policy statement 
on waste management in the food services area. We have, 
since early 1989, been progressively improving our waste 
management procedures in food services. Members who 
have been around for a while will remember the days 
where all of the catering used foam cups and not china, 
and we have changed, as you see, to china for all the 
committee rooms, for the lobbies, for the dining room. We 
are using bulk containers for creamers, sugars and so on, 
to avoid the use of all those little disposable containers. 

We started back in 1989 with the first commercial blue 
box program in the city of Toronto. Up until that point, it 
was only a residential program. The Legislature jumped 
ahead of the Ontario government and we struck a deal with 
the city to do a blue box program for this building alone. 
But later, once the government introduced it to all the govern- 
ment buildings, we participated in that project. So we really 
have been trying to improve things progressively over the 
last couple of years. 

In terms of the food services area, the last remaining 
problem area is the cafeteria and takeout food. We initially 
changed to biodegradable paper cups. However, we still 
had the problem of waste and the disposal of it and its 
going into the general garbage collection. 

More recently, we changed to the recyclable polystyrene 
so that at least we would get some reduction of waste. It is 
still not our optimum. We would much prefer to find a 
better solution to that particular problem. A great amount 
of our cafeteria business at lunchtime is takeout. 

We do put stuff on china plates for people who are 
staying in the cafeteria, but a great deal of it is just your 
own staff and the assembly staff having a quick salad or 


even a hot meal back at their office so that they can pre- 
pare for 1:30. We have decided to give in a little and have 
at least the recyclable polystyrene for the time being until 
we find a better solution. 

Previously, the members who have been here for a 
while will remember we had the clear plastic containers, 
which were not recyclable and just went into the garbage. 
So we are trying at least to make advances, however small 
they may be, as time goes on. 

We have had a fine paper and a newspaper recycling 
program for many years. We have had, as I say, the blue 
box program for glass and now the polystyrene recycling. 

The phase for food services is the whole business of 
composting and the collection of the wet waste from the 
kitchens. Our main problem there has been lack of space. I 
think some of you have toured the kitchens before we 
renovated half of it, and the space was so tight and still is 
in some areas that there was not even room for the large 
recycling containers we wanted. So as we renovate, we are 
trying to build in better collection procedures for the food 
waste as we go through. 

Leftover food from catering that is still usable goes to 
the missions—not to the food banks, because it is prepared 
food, but at least to some of the missions—and we try not 
to throw anything away if we can possibly help it. 

You now have it, but last November the Speaker sent 
out a draft statement that incorporates all the things I have 
been saying today and asked members to give us their com- 
ments. In fact to date, we have only had two responses. I 
think that was perhaps because of the timing, with the new 
Parliament and staffing situations and then Christmas and 
the recess. 

So I would really appreciate it if even now we could 
get a few more responses from the members, or perhaps 
from this committee might be the way to go on that particular 
draft statement of policy. The Speaker particularly asked 
for comments on the polystyrene recycling, because we 
were only contemplating it last November. However, we 
have gone ahead with it in the meantime. I think that is 
about all I had to say at this point. If anybody has any 
other questions. 


Mr O’Connor: Just two comments. One could be 
perhaps the use of some sort of cup for the people who do 
have offices here, members’ staff, that they could take with 
them to the cafeteria and, perhaps as an incentive, even be 
a nickel less or something for a cup of coffee. It might 
encourage them to bring their own cup with them. It might 
be a thought that they might be able to use. 


Mrs Speakman: | did omit that, I am afraid, from my 
comments. We did introduce that last year. We participated 
in a program that the Ontario government put on, the glass 
mugs with a plastic lid. That went to every occupant of the 
building. Unfortunately, they do not seem to make their 
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way to the cafeteria every day. One of our problems is they 
make their way home; they do not stay here in the building. 

We have tried that, I think, three times now and we are 
willing to try it again as a fourth time because I think a lot 
of the members and staff who are now here were not here 
when that program was introduced. So we are willing to 
do it again, but I have to say it met with very limited 
success. We are still getting mostly walk-through traffic 
that takes a polystyrene cup and moves on. And we have 
had a very limited success. The nickel off, I think, is a 
good idea, or whatever that is— 


Mr O’Connor: Or reverse it and make it even larger. 


Mrs Speakman: I will certainly talk to Colin Perry 
about that. 


Mr O’Connor: My office is not here. 


Mrs Speakman: Or five cents more for the polystyrene 
might be a better idea. Certainly, it was something that was 
tried, and we are willing to try it again, but I have to 
comment that it was very limited success in this building 
and I really do not know why. 


Mr O’Connor: My office is in the Ministry of the 
Environment and we are very concerned about it there for 
obvious reasons. Our cups go up and down the elevator 
with us to the cafeteria so that we do not have to go down 
there and take out a paper cup with us. 

Another comment I would like to bring to this committee 
is something that was brought to me in the last session. 
One of the pages brought it forward to me: the fact that we 
have drinking coolers all around the Legislative Assembly, 
and at all of these coolers, there are these little paper cups 
for dispensing of water. That probably is quite useful in 
maybe keeping down the colds in the wintertime, but 
something that was brought to my attention was: are they 
recycled, and where do they go from there? Obviously, 
they end up in the landfill, which is a problem. They are 
recyclable, but they are not recycled. So I wondered if 
there was any possible way of—I mean, you then have wet 
paper. 

Mrs Speakman: I really welcome these suggestions 
because we, with the best will in the world, design a program 
and then we discover that—for example, we just intro- 
duced the polystyrene recyclable containers, but very few 
people want to come out of their office, take their cup 
along and put it out in the hall. They need something that 
is very close at hand, some better collection system. 

The water cooler cups were supposed to go into a 
paper-recycling bin, but I think what happens is that bin 
gets moved along and then another little garbage can gets put 
in its place. So, yes, we have to tighten up these procedures. I 
agree with you. 


Mrs MacKinnon: Are these recyclable? 


Mrs Speakman: They are recyclable. However, this 
building does not have a plastics recycling program yet in 
the city; it is in the outlying townships. I know Markham 
has plastic, I think Mississauga has plastic, but I do not 
think we have it here yet. Again, it is the next step. We 
would prefer to use the glass containers; however, our storage 
problems are acute and we can stack those and get triple 


the amount in our coolers as the glass, which does not 
stack very well. So as we renovate, again, we are making 
more room for the glass, and if the plastic recycling 
catches up first, then we are okay. But all of these prob- 
lems are being addressed gradually. 


Mrs Marland: In answer to the question: Yes, 
Mississauga does have all plastics. It was the first munici- 
pality in Ontario to accept all plastics: plastic film, margarine 
containers, Javex bottles and so forth. 

I was just thinking, listening to this discussion, that one 
thing that might be helpful is at least to give all our new 
members and their staff those recycle mugs, because they 
were given out in the previous government at the initiative 
of the young, energetic member for Brampton North, who 
at that time was parliamentary secretary to the Minister of 
the Environment. For those of us who have them, they are 
a real option to use them. 

I wanted to say one thing about the drinking coolers, 
which might be a disincentive to use them. 


Interjection: Do not tell them. 


Mrs Marland: No, I think you should know this, be- 
cause then we may end up with fewer paper cups in the 
receptacles adjacent to them. When I first came down here, 
I thought this was marvellous. When I walked past those 
drinking coolers, I said, “Oh, isn’t this great, Crystal 
Springs water or whatever.” I guess I should not say that 
because that is a trade name. I retract that statement. It was 
bottled water, in any case, in these large containers, and | 
thought: “Isn’t that terrific. At least we get to drink non-city 
of Toronto tap water.” 

One day, when one of the gentlemen was pulling the 
wagon along with all the empty containers, I said to him, 
“That is quite a job to get all these water fountains 
changed over and refilled,” and he said, “Oh, yes, it takes 
us quite a long time to fill these bottles.” I said, “You fill 
them?” He said, “Oh, yes, we fill them downstairs with the 
garden hose.” And that is true, is it not? After we had taken 
over the building, we discovered that this was so and we 
changed the garden hose and put a better system of filling. 
We had the public health nurse in to make sure that it was 
done appropriately. 


Mrs Speakman: Yes, it is tap water. 


Mrs Marland: But the point is, it is tap water, so do not 
be under the illusion that you are drinking some special 
water. In any case, I introduced a private member’s bill to 
regulate bottled water, because there are no standards for 
bottled water in Ontario, and we are safer drinking tap 
water, if the truth be known. 

I wanted to pursue the idea of incentive pricing, be- 
cause I think that is a terrific idea. Are you parliamentar 
assistant, Larry? ; 


Mr O’Connor: I am parliamentary assistant for the 
greater Toronto area; the same minister. 


Mrs Marland: Same minister, of course. I am won- 
dering if perhaps the reason it did not work was that the 
price incentive was not big enough, because I do not really 
think that our staff are overpaid, where it would not be an 
incentive to try to save something. Maybe we could sup- 
port you in a small price increase in order that you could 
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give a greater discount for us bringing our own utensils. I 
wanted to mention all the plastic forks and knives and 
spoons as well. I realize that there is a cost factor to people 
walking off with those for their use and not returning them. 

I am one of those people who eats in my office all the 
time, and I pick up my stuff at the cafeteria, but we rou- 
tinely shuffle it all back down the next day on the same 
tray we borrowed the day before. But that is easy for me; I 
am in a handy location to do that. But I really think the 
idea of incentive pricing is a tremendous idea and I really 
would support any expansion you can make to that. As I 
say, if it means you have to go up a little in order to go 
down more— 
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Mrs Speakman: We can certainly look at that. I 
would be happy to. In terms of the china and the use of 
cutlery and china and going back to offices, you are right. 
It has been a major problem in losses. In fact, it was one of 
the reasons apparently several years ago that everybody 
changed to paper and foam, because so much did not re- 
turn to the kitchen. Now we have what we call an amnesty 
every so often, where we send the bus boys or bus girls 
around to all the offices and just say, “Have you any 
china?” and just collect it. It is a little more work, but we 
do get, on each one, about five or six wagon loads 
throughout the building, and if that is what it takes, we are 
quite happy to do that. 


Mrs Marland: Then you get all the plates from under 
the plant pots and all that. 


Mrs Speakman: Yes. 


Mrs Marland: | actually use my own knife and fork, 
but I do use the plates for the hot meals. 


Mrs Speakman: I think there are a lot of things we 
can do to improve on what we have already started, and I 
would really like to hear any of those suggestions and see 
if we can make it even better. One of the other things we 
have done in the dining room, you have probably noticed, 
is that we have got rid of all the individual creams and 
sugars and things like that and use bowls and jugs and 
these large jugs here, and that has saved a tremendous 
amount of waste. 


Mrs Marland: Yes, I am sure. I am just looking for- 
ward to when the dining room gets on to a health kick for 
all the members whereby it starts offering margarine in- 
stead of butter. Margarine keeps better, and whenever there 
was margarine in the small plastic containers against the 
butter in the small plastic containers, the margarine always 
went first. 


Mr O’Connor: We have to take care of our farmers. 


Mrs Marland: They make margarine. They grow the 
soya beans. I know what goes into margarine, Larry. 


The Chair: Are there any further questions? I just 
have a comment. I noticed lately in the cafeteria when you 
go downstairs, and especially if you are in a committee 
meeting and you do not get out till about 12:30 and you 
run downstairs and grab a sandwich, there are generally two 
very long lineups and only one cashier on. I was wondering, 








is there some way of putting a second cashier on at those 
peak times to speed through the— 

Mrs Speakman: We had added an extra workstation 
about a year ago over at the back and it is supposed to be 
staffed when the lineup gets long. If that is not happening, 
I will check it out, because that is why we put the extra 
workstation in, to avoid that long lineup. So I will go back 
and see what is happening. 

The Chair: Okay, thank you. Any further questions? 

Ms S. Murdock: Just one. I just noticed on the last 
page of the memorandum to all members from David 
Warner, the Speaker, that at the very last line, it says, “staff 
and visitors...any suggestions from...which will improve 
our efforts.” There is nothing downstairs for visitors who 
might have a suggestion. I do not know what you would 
have, though. I loathe the idea of a suggestion box. But 
there is no indication down there that if a visitor had a 
Suggestion they could put it in anywhere, and yet they do 
use the cafeteria oftentimes. 


Mrs Speakman: That is right. I guess we will work to 
make everybody more aware of the environment and ways to 
protect it. Were you looking at the draft policy statement? 


Ms S. Murdock: Yes. 

Mrs Speakman: Yes, okay. I understand your point. 
We can easily do that. 

Ms S. Murdock: Because I will bet you there are people 
who would have a wide range of ideas that none of us 
would even think of. 


The Chair: Thank you, Barbara, for coming along. 

Mrs Marland: You did not bring any snacks or any- 
thing? 

Mrs Speakman: If you invite me back— 

The Chair: We are in a time of recession. 

Mrs Marland: Mr Chairman, you know the one thing 
I would like to do is—I am not sure of this lady’s title. 

The Chair: She is the executive director of assembly 
services, Barbara Speakman. 


Mrs Marland: Okay. You know one thing I would 
like to put on the record, Barbara, is that the meal our 
kitchen and our dining room staff presented to the members 
on 18 March was superb, both the service, the way the 
tables were set, and the meal content itself. I really think a 
commendation should go back, Mr Chairman, from this 
committee, since we are the committee responsible for ser- 
vices to members. I have written to the Speaker to thank 
him for the idea of hosting it, but the work and the plan- 
ning that must have gone into that meal and the end result 
were just excellent, and I think we would like to convey, 
through you, Mr Chairman, the appreciation of all the 
members for the work and the planning and the end result, 
because it was a delicious meal, beautifully served. 

Mrs Speakman: Thank you. I will also pass on your 
comments, because they would love to hear that things 
were successful. 

The Chair: I will make sure it goes out to that effect. 


Mrs MacKinnon: We did not even mind the interrup- 
tion of being evacuated. 
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Mr O’Connor: The barbecue? 
Mrs Marland: That was before I got down, I guess. 


Mr O’Connor: There was a brief period where we 
had to recess while we went to the front steps because 
some of the new kitchen facilities— 

Mrs Speakman: It was not actually a fire. To alleviate 
your concerns, it was just smoke from your barbecuing 
and the duct had not been completely closed after we had 
cleaned the duct, so the smoke went into the centre attic 
and of course all the alarms went off, so at least our alarms 
and evacuation procedures work. 


Mr O’Connor: Work quite well, so we know we are 
safe there. Some traditions are worth keeping, though. 


Mrs Marland: Mr Chairman, this is taking advantage of 
Barbara, but are you the person who is working on our pin? 


Mrs Speakman: Yes, one of my staff is working on 
that. 


Mrs Marland: What stage are we at? 


Mrs Speakman: Karyn Leonard is working on it and 
her staff. I believe she has several designs at this point and 
she is getting prices, so we are fairly close. 

Mrs Marland: Good, great. Well, the committee is 
looking forward to seeing the designs and having a report 
and being part of that decision-making, as you know. 
Thank you. 


Ms S. Murdock: I know that Margaret and I are in 
agreement on this, but my suggestion was to put a little 
hook on the back so it could be used as a pendant as well. 


Mrs Speakman: Yes, that suggestion went in to 
Karyn, so she is aware of it. 


Ms S. Murdock: Oh, good. 


The Chair: Any more questions? Thank you, Barbara, 
for coming along this afternoon. 


MEMBERS’ ADVERTISING 


The Chair: Moving on to item 2 on the agenda, that is 
the discussion around the House of Commons report set- 
ting out the five principles, with particular reference to the 
recognition that partisan activities are an inherent and es- 
sential part of the activities and functions of a member. 
This is in connection with householders and advertising by 
members, member services. 


Mr Owens: I want to correct what I think is a wee bit 
of misinformation. At the subcommittee today I pointed 
out that it is not only householders that we should be con- 
cerned with. We have seen over the past several months 
members standing up and pointing the accusing finger at 
other members for alleged partisan activity with respect to 
their signs and householders. It was my intent in bringing 
the suggestion to the committee that we deal with all levels 
of “partisan activity,” which you know, again, in terms of 
signs and in terms of householders. The guidelines that we 
have before us from the House of Commons clearly look 
at other areas than householders. 

The Chair: Thank you for that point of clarification, 
Mr Owens. I guess the whole question is open for discus- 
sion at this time. 





Mr H. O’Neil: I do not think we are proposing, 
though, that certain things are going to happen. In other 
words, if I had my “Hugh P. O’Neil constituency office, 
Liberal member”, I do not think we would be pushing stuff 
like that, would we? In other words, there would not be 
any designation as to what political party you were either 
on your signs or on the literature that you send out. 
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Mr Owens: I think there would be no onus on any 
member to identify himself or herself with any political 
affiliation. What it would do, though, it would remove the 
problem—if somebody wants to put a trillium on their 
sign, if someone wants to put an L on their sign or— 


Mr H. O’Neil: I think there are going to be things that 
you do in the day-to-day operation where you were going 
to be involved in some political way, with a phone call or 
something else like that. But I do not think it is to our own 
advantage to do it, because we serve people of all parties, 
and I think it would deter people from coming to see you if 
we were to push it too far. I do not know what the happy 
medium is to give you some little bit of leeway, but I do 
not really feel we should push that too much. 


Mr Owens: I guess, again, in terms of what you want 
to do personally in your constituency and what I would do 
in mine would be left up to the individual member, and 
clearly I am certainly not in favour of conducting member- 
ship drives or things like that out of the office. But the 
simple things such as we saw in Ottawa, a sample of a 
letter that came out from the Liberal caucus, and there was 
in the left-hand side, “Liberal critic for da, da, da, da.” I 
mean, that is something that is tastefully done and they 
have applied the principle that clearly, just because you 
become a member in this House does not necessarily mean 
that you have burned your particular membership card in 
your party, and how you chose to use that in your own 
riding depends on you and how you feel your constituents 
will respond to that. 


Mr H. O’Neil: In these five points we are talking 
about, that we have copies of, are there still guidelines for 
literature that they may put out in the householder, as to 
what—I know we have guidelines. Do they have them, 
too, that are a little less stringent? 


The Chair: I understand there are some guidelines but 
they are somewhat less stringent. But we can ask research 
staff here to come up with those guidelines for us for our 
next meeting. 


Mrs Marland: Mr Chairman, are we planning this after- 
noon to discuss all aspects of partisan designation in our 
offices, our literature, our letterheads, our cards? Where 
are we going to go with this discussion, because there is a 
lot we can cover and I just want to know—we have a lot of 
items to discuss this afternoon. If we are going to discuss 
the whole broad gamut, is it our goal to set parameters or 
is it our goal to, say, accept the federal? What is it that you 
want to do? 


The Chair: I think what we are attempting to begin 
this afternoon is to begin the discussion around this issue, 
because it is an issue that is not going to be settled in one 
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afternoon. It encompasses many, many aspects, and as 
many members may wish to appear before this committee 
and give some input— 

Mrs Marland: Maybe, then, what we should do is 
have Andrew do some research for us with a synopsis of 
what exists in other provincial legislatures so that we can 
have some point of reference, rather than just our own 
personal points of reference at this point, because I think 
we all have a personal opinion on what could or could not 
be done or should or should not be done. So maybe we 
would be better to start with a point of reference with some 
research. Part of that can be the federal guidelines. 

It is interesting how, when you start to read the federal 
guidelines, the section (c) that deals with the partisan ac- 
tivities, you can read so much into it if you want to. But 
especially in light of some of the challenges that have been 
made in this session of our Parliament, referring to outdoor 
signage, that kind of thing, I think it would be very good 
for this committee to invite other members to tell us what 
their opinions are, and then for us to draw up a set of 
guidelines as a recommendation as an end result, because 
at the moment we do not have guidelines, and I think, in 
fairness to the public, whose money we are using, we 
probably should have guidelines about what we do in 
terms of our partisan activities and publicizing those activities 
and those affiliations. 

I think the ultimate goal for us, as a Legislative Assembly 
committee responsible for members, is that we want to be 
as highly professional as we can. We want every member 
in the House, regardless of party, to be respected in a 

highly professional manner. And the way that is done is 
where we make sure that we do not put ourselves in a 
position that might be in conflict with that goal. 

It is tough enough being a politician. With the kind of 
thing that went on in British Columbia yesterday, we all 
have to be so careful that our own individual actions do 
not tarnish all of us. And on a non-partisan basis, I have to 
say that I regard my colleagues in the House, regardless of 
party, to have the same goals and responsibilities that I 
have. And I think our credibility and our personal integrity 
stands when we look at what we do as being in the best 
interests of all the people we represent, and all of those 
people we represent are of all political stripes and no 
stripes at all. It is very sad if the public perceives us as 
being a PC member or a Liberal member or an NDP member, 
and out of their lack of knowledge they think that in order 
to deal with us they almost have to pretend that they are 
part of our party. 

There are members of the public out there who do not 
realize that when you are elected you serve everyone, not 
just people of that same party affiliation, and if we develop 
a guideline that makes that point very clear, because we 
are not promoting our own party through the use of public 
funds, through advertising, notices, householders’ outside 
signage or whatever it is, then I think we will all end up 
better off. But I do think it is a very big subject to get into 
this afternoon, if indeed you want to deal with these other 
items on the agenda. 
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Ms S. Murdock: In relation to setting up the schedule, I 
agree that there should be something set up. For instance, I 
am thinking along the line of time designated for specific 
areas, for instance, signage or newsletters, and break down 
the areas in which we would be involved or that there 
would be some partisan involvement or possible partisan 
involvement, and look at each of those areas separately 
and actually schedule in time allotments for those discus- 
sions. I think it is a good idea, and then that way write up a 
report. I would agree with that. 

That other thing is that in regard to the federal newsletter, 
for instance, in my area, when it is an annual meeting or 
something for the riding association they are not allowed 
to notify that it is an annual membership meeting. They 
can call a general meeting for the public within the news- 
letter and announce it in that manner, but they are not 
allowed to direct it as a New Democrat or a Liberal or a 
Conservative function. So even though it has much more 
latitude than we have, there are still some restrictions on 
what they can do in terms of partisanness, if there is such a 
word, and rightly so, I think, in terms of what Mr O’Neil 
was saying earlier; many times I have had to tell constituents, 
both when I was working as a constituency assistant and 
now as member, that once elected it does not matter who you 
are for. You get calls saying, “Well, I voted New Democrat,” 
or whatever, and you say, “Well, it doesn’t matter, because 
I would help you regardless of whether you even voted.” I 
think that is important, to keep that separateness in the 
constituency office. That is all I had to say. 
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Mr Owens: Just to take Sharon’s idea a step further, I 
think it is reasonable to separate the issues we want to deal 
with. Perhaps we can take these areas and then invite our 
colleagues to come in and make commentary on these issues. 
I think Margaret is quite correct that we should not sit in 
isolation and decide these guidelines, that we clearly need 
to have outside consultation from our colleagues, so if we 
can look at drafting some kind of notice or deciding exactly 
which areas we need to address and then move on to the 
other items of the agenda. 


Mr H. O’Neil: I think, too, that we have seen what has 
happened in the federal Parliament on these general princi- 
ples they have come out with. We may want to fine-tune 
them more, but I do not think it would hurt in principle— 
and you may want to discuss this for a minute—to say that 
we see these five general principles here as things we 
should be looking at. We should leave ourselves, as mem- 
bers, some leeway. In other words, I suppose that even if 
we were to call home on our credit card or on our new 
number, we could be seen as doing something we should 
not be doing. These principles, I think, have been well- 
thought-out, and I think we have to give ourselves some 
sort of protection, too, so that we are not criticized for 
things that I think we should be allowed to do as part of 
our job. I do not know where you draw the line there. But 
even if we were to say that we were looking at this and we 
think those principles in general, although we may fine- 
tune them, actually set forth some protection for us—I do 
not know what the rest think of that. 
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The Chair: So is it the opinion of the committee at 
this time to draft a memo to all members indicating that we 


are going to review this and include the five principles and - 


outline the various areas we want to have a look at, such as 
the suggestion from Mrs Marland and Ms Murdock and 
Mr Owens, and wait for a response to come back from the 
members and then schedule those members in at a time to 
appear in front of the committee? 

Mrs Marland: Yes, I think we should communicate 
with the members, but I think we have to give them some 
examples: you know, what are their opinions about party 
designation on stationery, outdoor signage in an office, 
householders? 

Mr Owens: Yes, those are the kinds of things they are 
talking about as listing the items we wish to have their 
commentary on. 

Mr H. O’Neil: And the present guidelines too. In 
other words, what the present guidelines put forward. 

Mrs Marland: | think that is a good idea. 

Mr H. O’Neil: And maybe include even these five 
principles—I guess you would anyway— 

The Chair: Yes. 

Mr H. O’Neil: —for them to have a look at as to what 
the federal people are looking at. I think that memo there is 
quite a good one, really. 

Mrs Marland: These five principles from the feds ac- 
tually do not deal with partisan designation. They are very 
vague. They are probably planned to be very vague. 

Mr H. O’Neil: It also says in that memo that they are 
not finished. They are continuing to look at it, and maybe we 
Should ask our research people to have a look at anything 
that has changed since this came out, anything else they 
have decided or are looking at, for our own information also. 

The Chair: I will then ask the clerk and the research 
people to put together a package with a memo for review 
by this committee for next week. Any further discussion of 
this topic? 


MEMBERS’ SERVICES AND FACILITIES 


The Chair: Moving on to item 3, the schedule of 
committee business. 


Mrs Marland: Are we also discussing things like Mr 
Giorno’s letter and these other communications we have 
had from members? What does that come under? 


The Chair: Yes, we can discuss the draft letter to our 
friend. I do not think it has been scheduled to discuss the 
other issues of members’ services today. I notice 18 and 15 
May and 29 May have been set aside to discuss those 
issues. 


Mr H. O’Neil: There is only one problem. It is my 
understanding that the Board of Internal Economy is sup- 
posed to have dealt with some of those things that have 
been raised in the letters last week. It did not get to that 
portion of the meeting, and there is a meeting coming up 
15 April or somewhere around there. I just wondered if we 
should not maybe touch on those today, Mr Chairman, to 
see what yourself and the rest of the members think and 
maybe make a recommendation to the Board of Internal 


Economy before it either approves or turns down some of 
the same things that are in these letters. 


The Chair: If that is the wish of the committee, sure. 


Ms S. Murdock: I do not know what the members’ 
letters were discussing. 


Mrs Marland: There is a package attached to the 
agenda, where they have responded with ideas about 
things they would like. 


Ms S. Murdock: Well, I did not get it. 


The Chair: It was sent under separate cover, to the 
offices. 


Mrs Marland: Oh, is that what I brought with me? 
You see how efficient I was— 


Ms S. Murdock: You are. 


Mrs Marland: Only because my staff handed it to me 
on my way here. But when I read some of these letters, Mr 
Chairman, I think it would be good if Mr Arnott’s staff 
could go through them and respond to some of the things 
that are—just as an example, Paul Klopp is asking about 
answering machines for his constituency office and those 
are already eligible to be paid for out of our constituency 
budgets. I am just giving that as an example. I am actually 
on my third answering machine, because they take a lot of 
beating, but I think for the sake of dealing with these recom- 
mendations from individual members, it would be easier, 
since the letter is to the committee, to answer them if it is 
something as obvious as equipment that they are already 
eligible to claim on their constituency budgets. It also 
means the member can go ahead and order it right away 
and know he can get on with it, because he said he wants a 
programmable design that they can phone in and change 
over the phone. That is what we all need and that is what I 
have and it is a legitimate expense. | 

So I think that where there are very direct questions that 
we can answer now, based on the parameters for legitimate 
expenses, those people could have the benefit of making 
those purchases. 


Mrs MacKinnon: I want answering machines in the 
worst way. However, I want them in the constituency office, I 
want them up here, but they have put in some type of great 
big cable about this big and they tell me there is not an 
answering machine around that you can fit it on. 

Mr H. O’Neil: You mean, in your constituency office? 

Mrs MacKinnon: In the constituency offices and here. 

Mr H. O’Neil: I had the same problem, because the 
first point here mentions about an outdated phone system 
in our Offices, but there is a connection you can have. I do 
not know whether Bell has to come in or you can have 
somebody else come in to your constituency office and 
hook it up, because I just did it about six months ago. 

Mrs MacKinnon: Even on these big— 

Mr H. O’Neil: Yes, there is a connection that can do. 


The Chair: To clear up that point, simply phone Bell 
and they will come out and they will put in the connection 
for you. 

Mr H. O’Neil: I noticed several others here, whether 
you want to touch on them. The phone system, I think, is 
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outdated in our constituency offices. You mentioned one rea- 
son. There are some other ones there that are mentioned. 
Margaret mentioned the answering machine. You can pick 
up a good answering machine for around $100 and it can 
come out of your $10,400. 
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I guess one of the things that was to come before the 
Board of Internal Economy was a computer and a printer 
for one of our offices, and it was not dealt with and it is 
coming up in the middle of April. I would love to see a 
recommendation come from this committee. I do not know 
whether it is fair or justified to ask one for each staff 
member. I do not think it is. I think if we have one com- 
puter and one printer for our office, that is all we should 
ask for at this point. I know I have bought one out of my 
$10,400, out of a couple of years’ budgets, so if you need 
an extra one, there is always some way to work it half out 
of this year and half out of next. But I would love to see a 
recommendation come that we supply at least one com- 
puter and one printer and the setup that goes with it for at 
least one of our constituency— 

The Chair: I think that actually was a recommendation, 
that each permanent staff person would get a computer. 
Whether the Board of Internal Economy follows through 
on that or not, I do not know. 

Mrs Marland: It is my understanding that one terminal 
and one printer has been approved for the constituency 
offices. 

Mr H. O’Neil: No, it is in estimate approval. It is 
coming up in a couple of weeks. 

Mrs MacKinnon: No, it has not been approved, not 
for constituency offices. 

Mrs Marland: Let’s deal with that today, because it is 
the most absurd thing not to have a computer in our con- 
stituency offices. 

Mrs MacKinnon: | think it is absolutely abominable. 


Mrs Marland: We are dealing with constituents who 
have them in their homes and we are still back in the 18th 
century. It is not the cost of them; it is the cost of not 
having them. It is the cost of the paper and the inefficiency 
that is generated by not having a computer in 1991 in our 
constituency offices. If you want a motion or if Mr O’Neil 
wants to make a motion, I will second it. 


The Chair: I think Ms Murdock wanted to ask a 
question here. 

Ms S. Murdock: Yes, in regard to the telephone, it is 
very true what they are saying, because we had it trans- 
ferred over and yet your answering machine is put on a 
separate jack. But Bell Canada does it. It is just expensive. 
It is just expensive. When Bell Canada comes in and does 
it, they charge you for a service call that is specifically 
geared for that change alone unless you are getting your 
whole phone system done. 

The other things is, the finance branch and I have been 
having an ongoing battle in regard to the phone system. I am 
surprised that my letter is not included in here, because I did 
not realize that I was going to come here, particularly this 
year where we were newly elected, and I had an interim 
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office and, as a consequence, had a phone installed, one 
phone, until such time as my office was built. 

When it was rebuilt, there was a delay of a couple of 
days and the finance branch informed Bell Canada that I 
was getting the standard three lines, which it allowed, and 
it did not matter what I wanted at the time, because we had 
not finalized decisions with Bell. So they have now in- 
stalled the old system, which is not what I requested, so I 
requested what I wanted. It was a $418 charge to come and 
replace that system, and finance branch is taking that out 
of my $10,400, which I am absolutely against. I am fight- 
ing that and I just want this panel to know, so I have vested 
interests in this. 

The other thing is that I think fax lines are not included on 
our phone system under the present system and they should 
be, like point 1 under Paul Klopp. There is absolutely no 
reason in this day and age that we should not have fax line 
included on our phone systems. 


Mrs Marland: At present you have to give up one of 
your three lines to have it. 


Ms S. Murdock: That is right. 
Mr H. O’Neil: Or you are charged extra. 


Ms S. Murdock: Or charged extra out of your 
$10,400. 

The other thing I wanted to say about answering ma- 
chines coming out of your $10,400: It is very true you can 
get them cheaper at different places, but if you go out to 
Canadian Tire or whatever and buy your answering machine 
it comes out of your actual operations budget, and if you 
order it from the catalogue it does not come out of that 
budget. It comes out of—I do not know—the Legislative 
Assembly supply and services. It is a different budget. I 
just discovered this and it makes a difference. Do not ask 
me how, but the finance branch says where you order it 
makes a difference, so I would suggest for those people 
who are thinking of doing that that they consider, even 
though the cost in the catalogue is horrendous for what 
you are getting. It is a good answering machine, but $245 I 
think is a little outlandish. 

The Chair: Could I make a suggestion to the committee 
here that we have one more meeting before the Board of 
Internal Economy, which I understand is meeting 15 April, 
that we set aside next week to discuss these issues and the 
computer issue and do it in a comprehensive way. In the 
meantime, we will ask the clerk and the research people to 
go through these letters here and remove what is already 
approved and get down to some of the issues we have to 
discuss. 

Mr H. O’Neil: Could I also ask if maybe the clerk and 
research can have a look at what it is the Board of Internal 
Economy is dealing with on the 15th and what its feelings 
are towards—I guess it does not really matter what its 
feelings are because we are going to make recommendations. 
I would like to know what they have on the agenda and 
what they are going to deal with, because some other 
things have been raised here right now by Sharon on this. 

Ms S. Murdock: On that point, I know it was sup- 
posed to be raised at all caucus meetings, because it was 
certainly raised at ours, the recommendation being that 
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there would be a computer terminal at each permanent 
staff person in your constituency office except the member 
and in your legislative office. That was going to be at the 
request of the Board of Internal Economy. There were a 
number of other things. All caucuses were supposed to be 
presented with that financial statement and request form. 


Mr H. O’Neil: But we received a list. There were 
feelings that some things that were listed there would be 
approved and some of them would be turned down. 


The Chair: Maybe it would be a suggestion that each 
respective party would go back to their House leader or 
whoever is doing these negotiations and get a sense from 
their party people of what is happening and bring it back 
as well next week. 


Ms S. Murdock: Just so you know, Margaret, each 
caucus was presented with the financial statement or the 
request we were going to be asking for members’ services 
to the Board of Internal Economy. I know our caucus was 
presented with it, he was saying his was, so yours probably 
was, but we are to go back and check to see what exactly 
they were requesting and what our caucus agreed with or 
disagreed with as the case may be for next week’s meeting. 


The Chair: We will set aside next week to deal with 
these issues and put together a comprehensive letter to go 
to the Board of Internal Economy for 15 April. 


Mrs Marland: I am sorry because I will not be here 
next week, but you do not want a motion today just to deal 
with the computer and the printer in the constituency office? 

The Chair: We can certainly entertain the motion 
today and incorporate that motion in the letter to the Board 
_ of Internal Economy. 


Mr Owens: I think the motion would be redundant. I 
think the approval is going to go through, and I am 99.99% 
sure of that. Some of the other things on the list, as I recall: 
I think we decided that we were not going to take the TV 
and the cable installation and stuff like that, but the com- 
puters were definitely a go. That and fax machines as well 
were on the list. 


Mr H. O’Neil: It was my understanding the fax ma- 
chine would be approved for the constituency office but it 
would not be approved for the Queen’s Park office. I guess 
I have some questions on that, too. Maybe it is too exorbi- 
tant to ask for a fax machine for every office. Maybe there 
should be one for two or three offices that are together or 
something like that. I know we have one fax machine to 
serve about eight or 10 of our offices up on the fourth 
floor. That is members’ offices and the support staff. You 
go to fax something out and you may have to wait half an 
hour because faxes are coming in from different places. It 
is a real inconvenience. I think that was going to be turned 
down by the government, and maybe there is a happy 
compromise that can be— 


Mr Owens: Maybe what we need to do-with respect 
to that request is to—I am not even sure how you would 
do something like this—look at a usage study. Up on the 
fourth floor, how many members do we service, about 
four, five? 


Mr Cooper: No, six. 





Mr Owens: Six members upstairs. The machine is on 
memory because of all the stuff that has been fed into it 
because of delays of the incoming; we face the same kind 
of problem, that you stand there and wait until the memory 
is Cleared. So, if we can look at some type of usage study 
to maybe—I am not sure that I would agree with a fax for 
every Office. I do not think you would use it. 


Mrs Marland: Can I just say something fast? The 
thing about something like this, Steve, the example of the 
fax machine, is that those have not come out of the 
members’ allowances. Currently they come out of the cau- 
cus budget. Each caucus has its budget, and it is up to the 
individual caucus executive director to make the decisions 
based on what the caucus wants. So if you want 20 fax 
machines for all your members, they can buy that out of 
their caucus budget, as can we. 

I think our focus has to be on what we want to achieve 
for individual members’ offices, and I would not go for 
asking for a fax machine for every individual member’s 
office. But if my caucus is overloaded, as the example 
Hugh gives, then I would go to my caucus person and say, 
“Look, we need another fax machine down this hall,” or 
whatever. That money is already allocated to us by the 
Legislative Assembly. I really think our focus, Mr Chair- 
man, has to be on our individual offices, and particularly 
the constituency offices. 
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Mr H. O’Neil: Of course, there is another develop- 
ment with that, too, and that is that if the individual com- 
puters and printers are okayed for the constituency office, 
they have a modem, which can go back and forth and 
almost be used like a fax machine. So that should be taken 
into account, too; that may solve some of the problems. 


The Chair: As I understand it, the proposal to the 
Board of Internal Economy was one computer for each 
permanent staff person, excluding the member, I think. 


Mr Owens: Is there any chance, Mr Chairman, of in- 
creasing that 0.5 staff member to a whole body? 


Mr H. O’Neil: Anyway, it is my feeling that the clerk 
and the research people can see what is on the agenda for 
the Board of Internal Economy and we can check with our 
own people back in our caucus and we can come back next 
week and review suggestions and see what we should look at. 


Mrs Marland: Just remember that we are here for a 
long time, and if we do a better job the public is better 
served. 


The Chair: A point well made. Any further discussion? 


Mrs MacKinnon: Am I to understand that these an- 
swering machines are a go? 


The Chair: Always have been, yes. It has to come out 
of your budget. 


Mrs MacKinnon: Yes, I understand that. I do not 
mind that at all, as long as I know it is allowable. 


The Chair: It is allowable. It is an allowable expense. 


Mrs Marland: So are car phones. There is a letter in 
here about a car phone, and car phones are allowable too. 
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Mrs MacKinnon: They get scared about me driving 
around in the car and not having a car phone and no way to 
reach them. It is scary. 

The Chair: Any further discussion on the topic? 

Mrs Marland: Sorry to do this, but there is a letter in 
here that talks about individual television monitors at our 
desks in the House. I do not think I need to say any more 
except that I have such confidence in this committee that I 
am sure we would not even consider spending money on 
such a ridiculously frivolous item. I mean, we do not need 
any more television sets in this building. 

The Chair: I am sure the committee will give that 
serious consideration. 

Moving on—Everybody has the draft response in front 
of them. Are there any comments on that? 

Ms S. Murdock: There’s a spelling error. 


The Chair: We will note that. A computer error I 
guess, Sharon. 

Ms S. Murdock: Third paragraph, second line, last 
word. 

Mrs Marland: Oh, I think I would leave out the last 
paragraph. You know why? Because he was discussing 
members’ calendars. I think we will just leave out the last 
paragraph. 

The Chair: I think he made reference as well to the 
federal members. 

Ms S. Murdock: I thought he made reference to one 
of those phones. 


Mrs Marland: Oh, did he? 

Ms S. Murdock: Yes. 

Mrs Marland: Okay. All right. Great. 
The Chair: Any further business? 


SCHEDULE OF MEETINGS 


The Chair: We also have the suggested schedule of 
meetings for the committee through to May. Any comment? 

Mr H. O’Neil: The only suggestion I would make on 
that for consideration by the committee is that we -are 
going to look at some more freedom of information pre- 
sentations. I think we are going to find that we are going to 
have something from that at every meeting, and we should 
leave ourselves some part of the agenda to deal with cur- 
rent issues or other things we can refer to rather than 
scheduling in a whole afternoon for certain hearings. Just 
as a Suggestion. 

The Chair: Okay, it is a suggestion. 

Mrs Marland: Was there a subcommittee meeting 
today? 

The Chair: There was. I was not at that subcommittee 
meeting. I had another event. Mr Owens, you were at that 
subcommittee hearing? 

Mr Owens: Put the blame on me. There are other 
members here, Mr Chairman. 

Mrs Marland: I am not suggesting that we have to 
have the subcommittee report at this point. I am just asking, 
was there a subcommittee meeting? Because, I had heard 
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that there was and maybe after we adjourn, we could have 
the subcommittee report and then decide what to do with it. 

‘I notice in looking at the schedule of meetings that we 
have four meetings on the freedom of information legisla- 
tion and then three on members’ services and facilities. I 
agree with the comments of Mr O’Neil that we should 
perhaps include both, but who are we looking at having on 
those four meetings on the Freedom of Information and 
Protection of Privacy Act? 


The Chair: I will ask the clerk to reply to that. 


Clerk of the Committee: There were four groups that 
were outstanding from the two weeks of hearings in Feb- 
ruary. The committee, in addition, had spoken of inviting 
SkyDome representatives, possibly the minister or ministry 
people from Community and Social Services. In addition, I 
understand that the Information and Privacy 
Commissioner’s office has prepared a response to or com- 
ments on the presentations made by all groups that have 
appeared to date. I am not sure that would involve an oral 
presentation of that response or just a delivery of a written 
document. I will ascertain that tomorrow. Finally, there 
was a thought that the committee would want to have time 
to discuss what it has heard to date and determine what it 
does next. 

The Chair: Any further comments? Of course, like all 
scheduled meetings, it is very tentative. It can change rapidly. 
Any further comments? 


MEMBERS’ SERVICES AND FACILITIES 

Mrs MacKinnon: I notice on this one letter from 
Marion Boyd that the use of taxis is a legitimate expense 
in the riding. Was there any thought being given to deal 
with that today? 

The Chair: No, not today. That is an issue for a further 
meeting. Are there any other items that any member wants 
to bring forward at this time? 

Ms S. Murdock: Is it my imagination or is it cold in 
here? Because I am finding it very chilly. My hands and 
feet are freezing. 

Mrs Marland: Usually it is too hot in here. 

Mr H. O’Neil: We were discussing at the breakfast 
meeting they had this morning—Steve and a couple of 
others—were talking about the birth certificates, and I take 
it now that that has been pretty well resolved. 

The Chair: I understand that has been resolved. The 
MPPs’ station will continue; I think the expanded hours, if 
I am not mistaken, as well as the expanded facilities for 
our members and facilities for members for the public will 
as well. 

Mrs MacKinnon: There was a letter that came to my 
desk in my office this morning. 

The Chair: There should be a letter going out soon. 

Mr H. O’Neil: Mr Chairman, I think it would help to 
have the committee send that letter. I personally would like 
to thank the minister for making that change. 

Mrs Marland: Where are we with something as simple 
as having the drop-off location for dry cleaning for members? 

The Chair: I was not even aware we had a— 


M-164 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 





Mrs Marland: Actually, probably some of those re- 
sponses went to the Speaker when the Speaker was mak- 
ing overall plans for necessary changes to the building 
which might or might not include other facilities of the 
tonsorial category. The male members at present have ac- 
cess to tonsorial specialists and we do not. But far more 
major than that is, we do have— 
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Mr H. O’Neil: What was that service we have that 
you do not? I do not even know anything about it. What is 
that? 

Mrs Marland: A barber shop. Someone in one of 
their letters here makes a very valid point about the fact 
that our banking machine only deals with withdrawals. I 
think that is a very legitimate question and I think the 
bank, which in this case happens to be the Royal Bank, is 
very lucky to have that machine in our building and I think 
the least we should do on behalf of our members is ask for 
a full-functioning machine in terms of a banking machine. 

Also, I think we should ask for a little corner in that 
hall—there is room downstairs around where the barber 
shop is—to build a little kiosk type of place where we 
could drop off dry cleaning. When you think of what time 
most of us come in here in the morning and what time 
most of us leave, we simply do not have the personal time 
to do something as necessary as get to the dry cleaners 
very often. I think it would be great for this committee to 
make that recommendation, and it is not an expensive 
thing because it may well be that any dry cleaning company 
that is asked to give a tender—if that is the requirement to 
go through a tender process—could pay for the cost of 
erecting a little kiosk and they can pick their stuff up from 
here and take it to their plants two or three times a day. I 
think it would be a great service and many members and 
staff would appreciate it. 

Mr Owens: I would like to make a comment with 
respect to the bank machine. Correct me if I am wrong, but 
I think the problem is one of technology, that if you have a 
Royal Bank card you are able to access full service. How- 
ever, I have a different card, not to do any advertising, so I 


can only withdraw; I cannot deposit. Again, it is a techno- 
logical issue that the bank is on line to give you the with- 
drawals, but in terms of being able to access your account 
at a different bank from the one we are dealing with. I do 
not know if the technology exists in the automatic teller 
machines. It is not that the Royal Bank is not wanting to 
provide the service; it is just technologically not feasible. 

Ms S. Murdock: With respect to what Mr Owens has 
said, I do have a Royal Bank card and it is withdrawals 
only. You cannot deposit, unfortunately. I agree, there have 
been many times when I wished I could have done other 
transactions, pay bills or whatever, and could not do that. 
Our schedules are hectic enough that it is difficult to make 
it to the bank during their hours to pay your Bell Canada 
before they come hounding you. 

The Chair: I was wondering if we could ask the clerk 
how we go about looking to see if we can get that machine 
upgraded and possibly even look at getting further ma- 
chines in the building maybe from other banks, how we 
would go about doing that. Maybe you can come back at a 
further meeting with that information. 

Mrs Marland: And the dry cleaners. 

The Chair: And the dry cleaners. We will look at that. 

Mr H. O’Neil: Since I lost my cabinet post I am 
thinking of taking cleaning in, so maybe I can— 

The Chair: Margaret, you raised an interesting point 
that we may have had members write to the Speaker about 
services they would like to see improved or added here. I 
was wondering if a letter went from this committee to the 
Speaker outlining what we are doing here and that if he 
has letters from members about services if he would like to 
forward them to this committee for consideration. 

Ms S. Murdock: Or the other thing is he may already 
be proceeding on some matters and it would be nice to 
know that we are not duplicating efforts here. 

The Chair: He may like to communicate that. Any 
further items? We have an item to deal with in camera, so 
at this point I would like to go in camera. 

The committee continued in camera at 1655. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Wednesday 10 April 1991 


The committee met at 1548 in room 151. 


REVIEW OF FREEDOM OF INFORMATION 
AND PROTECTION OF PRIVACY ACT, 1987 
Resuming consideration of a comprehensive review of 
the Freedom of Information and Protection of Privacy 
Act, 1987. 


The Chair: I call the standing committee on the Legisla- 
tive Assembly to order, seeing a quorum present. I have a 
notice of substitution, Dianne Poole for Carman McClelland. 

There have been a number of items distributed in the 
last couple of days to the members of the committee, and I 
will ask Andrew to give us a summary of the review of the 
freedom of information and privacy. 


Mr McNaught: I will not go through it in detail. You 
just got it today, I assume, entitled Review of the Freedom 
of Information and Protection of Privacy Act, 1987: Sum- 
mary of Submissions (up to March 31, 1991). Have they 
been distributed, Doug? 


Clerk of the Committee: Yes. 


Mr McNaught: I begin with a summary of the pre- 
sentations made to the committee by the Management 
Board of Cabinet and the office of the Information and 
Privacy Commissioner. The FOI branch of Management 
Board was represented by Frank White, who is the direc- 
tor, and he simply outlined how the act operates and the 
functions of his branch. He cited some statistics on the first 
three years of operation, but when Mr White was asked if 
he had any specific recommendations he would like to 
make, he declined and suggested that perhaps the Chair of 
the Management Board would be the best person to make 
any recommendations on behalf of the government. So I 
simply outlined his presentation there, just to refresh your 
memories more than anything else. 

The commissioner’s office, as part of its presentation, 
brought along a number of studies in those big black bind- 
ers, and I have also described those for you in the sum- 
mary. The commissioner’s office gave its assessment of 
how the act has been functioning to date from the perspec- 
tive of the commissioner’s office. You will recall that the 
commissioner’s office made 44 recommendations for 
changes to the act. That is contained in the paper they 
supplied called Suggested Changes to the Freedom of In- 
formation and Protection of Privacy Act, 1987. I have also 
included those recommendations in this particular sum- 
mary so you have everything in one place. 

The next section is the summary of recommendations 
on page 8. These are a summary of all the recommenda- 
tions made by witnesses who have appeared before the 
committee or who have submitted written briefs to the 
clerk. You will see that after each recommendation there is 
an abbreviation of the group or individual that made the 
particular recommendation and you can refer back to the 


section on witnesses at the front of the summary to iden- 
tify the witness who made the particular recommendation. 

Now you will notice that I have simply given you the 
recommendations and not the reasoning behind them. You 
can go to the individual briefs if you want to get a further 
discussion of the reasons behind each recommendation. If 
the committee wishes, I can prepare a background memo 
on any particular recommendation that catches your eye or 
whatever and I can bring that back to you in a week or so. 

I have organized the summary under what I felt were 
the major issues, but of course the committee might have 
different ideas of what the major issues are when they are 
drafting a report, so you are not bound by the headings I 
have set out here. 

Just one last thing: Note that the issue of police and the 
news media, which figured fairly prominently during the 
hearings, is included in a separate section at the back under 
miscellaneous items. That is on page 29. Technically, it 
falls under the law enforcement exemption, which I re- 
ferred to briefly on page 12, but I felt the committee 
seemed to want to devote special attention to that particular 
issue. 

I would suggest that you just go through it. A lot of 
these recommendations are technical in nature and you 
will have to go back to the actual brief to put it in context, 
I guess. I understand that the commissioner’s office has 
prepared a response to some of the recommendations that 
were made by witnesses and that should be ready, I think, 
next week some time. That would be useful to have to- 
gether with this summary. 

That is all I have to say about the summary. 


The Chair: Any questions? I just remind committee 
members that during the next two weeks, we will be hear- 
ing the final witnesses that we have not had a chance to 
hear yet on the Freedom of Information and Protection of 
Privacy Act. They will start appearing here again next 
week. I understand CUPE and Ontario Public Service Em- 
ployees Union are among the witnesses appearing next 
week. Any further comments? 

Mr H. O’Neil: In other words, we can have this to 
have a look at it. How soon do you think we may be 
getting freedom-of-information people? 

Mr McNaught: I think next week. Do not hold me to 
that, but that is what I was told by a person I know there. It 
was initially going to be a lot more detailed response, but I 
think they have decided to narrow it down quite a bit. 

The Chair: Would it be the wish of the committee to 
have the commissioner here to answer questions in relation 
to his report or summary? 


Mrs MacKinnon: I think it would be very helpful. 
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Ms S. Murdock: Would he present the summary and 
then we could ask him questions, or would we be given the 
summary and he would come at a later date? 

The Chair: Hopefully we would be given the sum- 
mary and then we would ask him to appear in a week or 
two weeks after that. 


Ms S. Murdock: Actually, I should not say he, should 
I, because we still do not have a freedom of information 
and protection of privacy commissioner. 


The Chair: Is that agreeable to the committee? 
Agreed. 

I believe the clerk has some updates on some of the 
outstanding issues for us. 


MEMBERS’ SERVICES AND FACILITIES 


Clerk of the Committee: Last week committee mem- 
bers received a package of the responses to the 
committee’s survey on what members of the House 
wanted to see in the way of discussion at this committee 
on members’ services and facilities. The committee asked 
me to review those and see what responses or status could 
be presented on those this week. 

Before you on your desks today is a memo from Bar- 
bara Speakman, executive director of assembly services, 
who was asked about the possibility of improving the ser- 
vices available through the banking machine in the build- 
ing. She indicates that will be investigated and she will 
report back as quickly as she can, along with the director 
of finance. 

The other issue raised at the committee last week, not 
in letters from the members, was the suggestion that there 
be a dry cleaning dropoff point somewhere in the building 
or parliamentary precinct, and apparently this was part of a 
previous study. Development of that issue was postponed 
pending further action on renovating the building and see- 
ing what allocation of space there would be in the build- 
ing, but Ms Speakman indicates there is no reason why 
that cannot proceed as far as a feasibility study goes. 


Mr H. O’Neil: Which one of the members raised that, 
about the dry cleaning? 


Mr McNaught: I believe it was Margaret Marland. 


Mr H. O’Neil: From my own point of view, it would be 
handy and great to have, but when you are talking about— 
maybe I should wait until Margaret arrives—putting in 
space— 

Mr Villeneuve: She is not going to be here. 


Mr H. O’Neil: She is not? —and somebody to run it 
and everything else connected with it, how much of a job 
is it for us to reach wherever we are staying, whether we 
are home or up here, and take it to some place that is 
handy to us? I think is one of these frills that we do not 
really need. I guess there is no harm in having you look at 
it, but if they think all the members want it, they will likely 
give to us, and I find a problem with it. 

Mr Cooper: If I could respond to that, I think the 
concern of Mrs Marland is the time, if she were coming in 
really early in the morning and staying late in the evening. 
Basically, what she was looking at was just a kiosk where 


you could drop off; she was not talking about having it 
manned. You can receive personalized bags where you just 
drop your dry cleaning off and then it will be returned. It 
may not be such a space allocation that it would cause a 
problem. 

If I could bring up one other issue right now: When we 
were talking about the expanded services for the banking 
machines, I was wondering if we could maybe do a feasi- 
bility study and see whether we could not get a full service 
banking outlet, say, the Province of Ontario Savings Of- 
fice, but it could be used during regular banking hours and 
then we would not have the need of the expanded banking 
machines. 


Mr Morin: It is right next door. 

Mr Cooper: Whereabouts next door? 

Mr Morin: The savings trust in the Macdonald Block. 
Mr Cooper: Is it a full branch? 


Mr Morin: Oh, yes, an excellent branch too. That is 
where I go. 


Mr Cooper: So maybe we do not need the expanded 
services of the banking machine. 


Ms S. Murdock: It sounds like we need a tour of the 
other buildings, since none of us knows where anything is. 


Mr Morin: I will show you where it is. 


Clerk of the Committee: A couple of letters to the 
committee dealt with constituency office services and pro- 
visions, and I discussed this with the finance director and 
his staff. As well, members said last week that each caucus 
should go back to discuss with their representatives on the 
board what the global allocations to be voted on at the next 
Board of Internal Economy meeting would be. 

My understanding, from informal discussions with the 
director of finance, is the following: On the question of the 
phone system being modernized in the constituency offices 
to allow for the addition of extension phones, not to men- 
tion answering machines, fax machines or computer mo- 
dems, I understand that is to be taken care of and provided for 
in the global allowance provisions for constituency offices. 


Mr H. O’Neil: Could I ask what you mean when you 
say that? 

Clerk of the Committee: It was a general conversa- 
tion in view of the fact that the board meetings are in 


camera and I am not privy to the material that is before the 
board. 


Mr H. O’Neil: I think Sharon raised the question last 
week that when some of these services are put in, it is so 
expensive it really cuts into our global allowance. So 
again, if that is what they mean, I would have some con- 
cem with it, as I think, Sharon, you mentioned something 
last week, too. 


Ms S. Murdock: Yes, I did mention there were some 
costs. Now, whether the Board of Internal Economy ends 
up supporting that or agreeing to it, I do not know if that is 
going to happen. Frankly, with the way things have been 
going, they have been cutting back significantly in a lot of 
the requests from different areas, and legitimately so, I 
guess, in this time of recession. So I do not know whether 
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we will get it all, because I know that has been discussed. I 
have talked with the finance branch numerous times about 
the telephone systems, that that is considered an entitle- 
ment, so I do not imagine that they would be attaching it 
back under our $10,400 allotment for the year. 

The fax machines also: When I was speaking to Bev 
Biggley, she was saying that was also being considered. I 
think we will luck out if we get our computers, but then 
again, too, in this time—maybe we can look at that next 
year if the recession is over, and we should be considering 
that anyway. 

Clerk of the Committee: On the second issue raised 
in one letter, the provision of a more modern answering 
machine with the phone-in programmable design, I was 
told it was allowable now to purchase such, that it would 
come out of the member’s communications budget, and 
the question raised was: Is the issue that there are not 
enough dollars there now to provide for that? But it is 
possible to have such. 

Mr H. O’Neil: And the answering machines are not 
too expensive. For a fairly good one, they run around 
$100. 


1600 

Mrs MacKinnon: Are we expected to purchase those 
particular machines through the Ministry of Government 
Services or in the stores in our riding? 

Mr Cooper: Either way. 

Mrs MacKinnon: My next question is: Do I go ahead 
and purchase them and bring my receipts? 

The Chair: Yes, you would submit your receipt to the 
financial branch for a reimbursement or you could use the 
government stationery catalogue. I think there are a num- 
ber of answering machines in that. 

Mrs MacKinnon: Great. I know what I will do on 
Saturday. 

Clerk of the Committee: On the third point raised, 
about computer workstations provided in constituency of- 
fices, again the general answer I was given was: That also 
is taken care of in the material before the board. 

Mrs MacKinnon: What do you mean it has already 
been taken of? I do not understand. 


Clerk of the Committee: Is to be included in— 

Mrs MacKinnon: But it is not okayed yet? 

Mr Owens: It is on the agenda. 

The Chair: I understand it is on the agenda before the 


Board of Internal Economy on Monday, so we have to 
wait for the decision from that meeting. 


Clerk of the Committee: And on the matter of a pho- 
tocopier machine that would make possible two-sided 
copying, I was told that it is not provided for as a separate 
item in estimates, that such machines are provided for or 
arranged through supply and services, and that it is probably 
just a matter of speaking to the head of supply and services to 
arrange for getting a different model of machine. 

Mr H. O’Neil: It is my understanding it would have 
to come out of your constituency office allotment of 
$10,400. but for your own information, Ellen, supply and 








services will go out and negotiate a contract with you for 
the photostat into your constituency office. 

I think the one I have in the Trenton office is some $50 
a month, and it is a very good photostat machine. I have 
two constituency offices in the other constituency office, it 
is my own machine I bought. But depending upon how 
much money you have, you know, to work with at $50, 
$60 to $70, you can usually rent one. I have always thought 
the best way to handle it was to rent it. Then they look after 
everything for you. Just for your own information. 


Clerk of the Committee: And that completes my re- 
sponses to date on the status of the members’ services and 
facilities inquiries. I will have further responses at future 
meetings. 


The Chair: A point of clarification here: You will be 
responding, in letter form, to those members who have 
written to the committee in relation to the information you 
found out? 


Clerk of the Committee: Yes. 


The Chair: Thank you. Is there any other issue re- 
garding members’ services and facilities that members 
wish to raise at this time? 


Mr Villeneuve: I believe the birth certificate situation 
was settled, but possibly you could touch on it just to 
confirm what has happened. We saw the first item of cor- 
respondence from you to the registrar general people. We 
have not seen further correspondence, other than what we 
spoke of. 

The Chair: I understand a letter should have gone to 
each member. In fact, a letter came from the minister, I 
think the very next day, in relation to that particular prob- 
lem, and she indicated at that time that she was going to 
copy that letter to each member. 


Mr Villeneuve: I do not recall seeing it. I do not 
know. 


Mr Morin: Signed by the minister? 
The Chair: Signed by the minister. 
Mr Villeneuve: It came? 


The Chair: Yes. She has agreed to continue with the 
service and actually, I think, upgrade the service as well 
for the public, and expand the hours. 


Mr Morin: My assistant went through the exercise 
from Ottawa, and we have encountered problems again. So 
I do not know if you could have a latest report on how the 
system is now working. I am told that when they called 
Toronto, they were referred to—it is Thunder Bay, is it not, 
where they moved? And then of course it complicated mat- 
ters again, so I hope that does not happen again. Apparently, 
my assistant was told by the person responsible for the 
new services for the MPPs. So I hope it is settled, I hope it 
is fixed now. 

The Chair: I will take that point up to the minister 
and get back to you. Any further issues arising out of 
members’ services and facilities? 

Mr O’Neil: I wonder if I could ask the clerk if it 
mentions any of the other things that are going to be dis- 
cussed at the Monday night meeting besides the computer 
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terminals. There were some other things under discussion, 
too, I understand. 

Clerk of the Committee: I asked what would be on 
the agenda and I was told the estimates were still being 
carried over from the previous meeting. 

Ms S. Murdock: I know that each of the caucuses 
was presented with whatever. I do not know who did it. I 


know part of our caucus administration was involved and . 


that at last week’s meeting we were supposed to go back 
and check to see what had been presented to us and what 
we had agreed with and disagreed with and so on. So I do 
not know what exactly is before the Board of Internal 
Economy, based on that. I guess it is the House leaders—I 
do not know; who does that?—or the caucus administra- 
tors for each caucus. 


Mr O’Neil: House leaders. 


Ms S. Murdock: Would it be the House leaders? Well, 
anyway, they would have finally ended up on an agreed 
package to bring before the Board of Internal Economy. I 
know what ours was before the three parties got together 
to discuss it, but I do not know what it is now. Whatever it 
is now is what is going to be decided on on Monday night, 
though, so I guess what we have to do is talk to our House 
leader and find out what the final bottom line was. 

Does that answer your question? 


Mr O'Neil: Well, when we were talking about the 
computer workstation, you had maybe mentioned that you 
did not know whether for sure that would be okayed. 


Ms S. Murdock: Initially, on the one that was pre- 
sented to us—and we said this last week—the proposal 
was that we were going to get a computer terminal at each 
permanent employee’s desk. Now, in my constituency of- 
fice, for instance, that would be three, and that is pretty 
pricey. Also, not all constituency offices would have three 
people. Some might only have one and others might have 
two, so it would be unfairly distributed among the mem- 
bers. That is number one. 

Number two is the cost at this time. The ones we have, 
I think, are about $5,000 apiece. You take 130 members 
and it is a lot of money at this time. So I do not know. I am 
sure that was discussed, because it certainly was discussed 
by our people and I can imagine that it was discussed by 
yours, and I imagine it ended up not being as high as what 
we had originally asked for. 


Mr O’Neil: The presentation we had said that at first a 
workstation will be added for constituency offices, which 
included computer furniture, modems, training software 
and a laser printer, so it would be one per constituency. 

Ms S. Murdock: You need one in this day and age, 
there is no question, but it would probably be very greedy 
in a recessionary period to be asking for more. 


Mr O'Neil: My personal feeling is that if we were to 
get one we would be very happy with that and it would 
really help us out. 

Ms S. Murdock: It is true. 

The Chair: I understand that Margaret Marland 
wanted to present a motion in relation to having at least 
one computer terminal in each constituency office. 

Ms S. Murdock: But it is not up to us, Mr Chair. We 
can vote and make all kinds of motions if we want, but the 
reality is that what the Board of Internal Economy says on 
Monday is what we end up getting. 

The Chair: This committee can recommend and advise. 

Ms S. Murdock: Yes, we can recommend. That is 
true. 

Mr O’Neil: It was also my understanding that a sec- 
ond workstation would be added to our Queen’s Park of- 
fices. We each have one now. It is my understanding that 
there would be a second one added to Queen’s Park, but 
only one per constituency. 

The Chair: Any further discussion? Any other 
items members wish to raise in the members’ services 
and facilities? 

Mrs MacKinnon: I do not even know if this falls 
under our jurisdiction or not, but I will soon learn. The 
little tuck shop beside the legislative dining room—is there 
any way we can get that open again? It is so handy to get a 
card. 

Mr Morin: Do you know the story of what happened 
exactly? 

Mrs MacKinnon: I heard that somebody had a very 
severe heart attack. 

Mr Morin: No, the company that had the responsibil- 
ity of running the shop decided it did not want it any more. 
They just closed the shop and they did not tell the Speaker. 
That was it. 

I believe the Speaker has this under control now and— 
did you say it was open today? 

Mr Villeneuve: I saw them putting stuff in there yes- 
terday. 

Mr Morin: It is under new management now. The 
blind person who was responsible—I think he had a seeing 
eye dog also—has his job back, too. That is my under- 
standing. 

Mrs MacKinnon: Oh, that is good. I have missed it. 

Mr Morin: I heard this. I think it was on radio. 

Mr Frankford: There was a radio interview with the 
Speaker about this. 

The Chair: Any other items members wish to bring 
before the committee? We have an item that we wish to go 
in camera to discuss. 

The committee continued in camera at 1611. 


a 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Wednesday 17 April 1991 


The committee met at 1534 in room 151. 


REVIEW OF FREEDOM OF INFORMATION 
AND PROTECTION OF PRIVACY ACT, 1987 
Resuming consideration of the Freedom of Informa- 
tion and Protection of Privacy Act, 1987. 


The Chair: I would like to call the standing committee 
on the Legislative Assembly to order and welcome every- 
body here today. We are beginning to continue with our 
review of the Freedom of Information and Protection of 
Privacy Act and we have some witnesses here today from the 
Ontario Public Service Employees Union. At this time I 
would ask them to come forward and make the presentation. 


ONTARIO PUBLIC SERVICE EMPLOYEES UNION 


Mr Onyschuk: Thank you, Mr Chairman. My name 
is Jim Onyschuk. I am an education research officer with 
the union. There may be another person joining us. He is 
probably stuck in traffic with the rain that is falling. He is 
coming from North Bay, but I asked that he attend to pro- 
vide some firsthand examples. 

You will notice from the title of our brief, we call it A 
Delicate Balance, and as we go through the brief you will 
see why we do title it A Delicate Balance, because there 
are certain areas in which we feel that the heads who have 
to interpret this act sometimes are going the wrong way. 

We of the unions have perhaps had more experience in 
applying this act with the government because we are con- 
tinually dealing with the government. I will just read the 
brief into the record. 

The Ontario Public Service Employees Union wel- 
comes this opportunity to present to the committee some 
of our experiences with the Freedom of Information and 
Protection of Privacy Act. Our union represents more than 
105,000 public sector workers, and when the legislation 
first came into effect we were concerned that information 
that was previously accessible would be closed off. Just as 
an aside, it was quite common for us to receive information 
in a rather informal way. We have found that information 
that had been informally obtained before the act was 
passed was now being denied us, forcing us to use the 
freedom of information request procedures. 

On the positive side, we saw this act as opening up 
information helpful for collective bargaining, organizing 
drives, whistle-blowing on government mismanagement, 
critical comment of government programs or policies, and 
grievances. We also saw how the act may enhance the 
privacy rights of our individual members. 

Over the past three years we have used the act to obtain 
information, primarily to gather information on govern- 
ment contracting-out situations. The underlying premise of 
this act is that the government should have nothing to hide 
except when policy is being formulated or matters of security 
are involved. We agree with the general principles stated 


under section 1, which lays out the purpose of the act. 
However, our experience with this legislation has been that 
too much is left at the discretion of the department head. 
As a result, some information has been shielded when it 
should be open. 

Under the heading “Shielding Information,” we cite 
that subsection 10(1) of the act provides that “Every per- 
son has a right of access to a record or a part of a record in 
the custody or under control of an institution unless the 
record or the part of the record falls within one of the 
exemptions under sections 12 to 22.” So while section 10 
opens the door to information, sections 12 to 22, which 
cover exemptions, have the effect of shielding information. 

Subsection 13(1) says that a “head may refuse to dis- 
close a record where the disclosure would reveal advice or 
recommendations of a public servant, any other person 
employed in the service of an institution or a consultant 
retained by an institution.” Subsection 13(2) lists the ex- 
ceptions to the exemption nights of a head. These exceptions 
are mandatory and “a head shall not refuse under subsec- 
tion (1) to disclose a record” covered by subsection (2). It 
is subsection 13(2) that allows our union access to infor- 
mation useful for collective bargaining and other purposes. 

Subsection 18(1), however, provides that a head may 
refuse to disclose a record that contains information de- 
scribed in clauses (a) through to (g). A great deal of confu- 
sion has arisen when interpreting subsection 18(1) 
alongside subsection 13(2). Our interpretation is that sub- 
section 13(2) relates to final plans and policies, whereas 
subsection 18(1) refers to plans and policies that have not 
been finalized. While at first glance subsection 18(1) may 
appear to be reasonable, in most situations we would ask 
that this government give it a second look, especially 
where new technology is being introduced. 
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Under the heading “Technological Change,” we are an- 
ticipating some new direction on the part of this govern- 
ment and we foresee a problem that may arise with the 
introduction of any legislation regarding technological 
change. Should the government enact comprehensive leg- 
islation on new technology, which we hope it does, funda- 
mental to such legislation will be the need to disclose 
information on the kind of new technology and how it will 
be applied. In this situation we would foresee that subsec- 
tion 18(1) can become a problem. Subsection 18(1) essen- 
tially allows the government to refuse to disclose 
information when in its formative stages. In situations 
where new technology is being formulated, it is precisely 
at this time that a union should be involved, not after a 
policy has been adopted and implemented. Should this 
government consider legislation such as a technology bill 
of rights, much of subsection 18(1) could in fact contradict 
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an advance notice provision or interfere with negotiations 
on the type and design of hardware, processes, etc. 

Technology, for those of you who are familiar with the 
process, not only involves just the hardware; it also in- 
volves a process of work. We feel that there has to be some 
sort of involvement of the union in the very initial plan- 
ning stages before any policy is implemented. 

We would ask this committee to consider an amend- 
ment that would create an exception to subsection 18(1) 
that will enable us to garner information to enable the 
union to bargain new technology in the workplace. 

Another problem that we have experienced is with re- 
gard to third party information. 

Mr H. O’Neil: Was that to bar any new technology? 
Was that your comment? 

Mr Onyschuk: Not to bar new technology, no, by no 
means, but that we would be involved in the initial stages 
of the actual planning and negotiating the type of new 
technology, the processes, even to the extent of perhaps 
even designing it. In other countries, for example Sweden, 
the unions got involved in the design process of the hard- 
ware and when you see a computer with a detachable pad, 
like the keyboard, that is as a result of an actual union 
design that was implemented in the very formative stages 
and they got the engineers to then redesign the hardware 
so that people were not sitting with this piece of hardware 
that was doing damage to them. 

The Chair: I am going to interrupt for a minute. Mar- 
garet, did you have a question? 


Mrs Marland: I am happy to wait until the end. 
Mr H. O’Neil: Sorry, I should have waited. 


The Chair: I was wondering if the committee members 
could hold back until the end of the presentation. There 
will be ample opportunity for everyone to ask all the ques- 
tions they need. You may proceed. 

Mr Onyschuk: Under third party information, clause 
17(1)(d) is supposed to protect sensitive labour negotia- 
tions information supplied to a mediator. It provides that a 
head “shall refuse to disclose a record that reveals...labour 
relations information...where the disclosure could reason- 
ably be expected to...reveal information supplied to or the 
report of a conciliation officer, mediator, labour relations 
officer or other person appointed to resolve a labour rela- 
tions dispute.” 

To us that language is very clear. It is a government- 
appointed individual who is involved to help resolve a 
labour relations dispute. So this section is clear; it is not a 
vague section and it is a reasonable provision. However, 
any head who reads page 4-15 of the manual on the Freedom 
of Information and Protection of Privacy Act supplied by 
this government can become thoroughly confused over the 
meaning of “third party information.” 

Under the heading “Categories of Third Party Informa- 
tion,’ the manual reads, “Labour relations information: 
The term refers to information concerning the relationship 
between employers and their employees, both union and 
non-union, particularly information relating to collective 
bargaining.” That is quite a broad sweep and it covers the 
whole ambit of collective bargaining: Whereas the legislation 





is very specific, the advice that is being given to the people 
who will be administering this act in the workplace is a 
very general kind of definition which in fact bars much 
information that is needed by the union in many cases. 

The manual, which provides a broad sweeping inter- 
pretation, should be corrected to specify exactly what 
would constitute third party information in a labour rela- 
tions dispute, and I can cite you a few examples. 

For example, in grievance handling, in competition cases 
where two or more people are competing for a position 
and one person is successful and the other person grieves, 
the person who is successful is regarded as a third party. 
We have had the employer denying us information citing 
the Freedom of Information and Protection of Privacy Act 
and we have had to actually subpoena documents to cor- 
rect the situation. So we go through this hassle when all it 
would take is a clarification of what the Freedom of Infor- 
mation and Protection of Privacy Act actually applies to 
with regard to the third party. 

We have also had situations in the past where we have 
tried to get information from the employer during bargaining, 
such as incident reports in institutions, where they refused 
to grant us incident reports. These would be incidents, let’s 
say, in a correctional facility or a facility that deals with 
mentally ill persons where an incident occurred where 
maybe somebody bit somebody or fought and this would 
just be a list. So we wanted to find out exactly how many 
incidents were occurring for purposes of negotiating health 
and safety. We found that employer was stymying us in 
this regard. So those are just a couple of examples where 
people cite the freedom of information act when the freedom 
of information act should not be applied. 

Another criticism that we have, and I am sure you have 
probably heard this before, is the prohibitive fee for service 
that is present. Individuals who request information under 
the act may find that information is worth a lot of money 
to the provincial government. In fact, high fee-for-service 
costs may actually act as a deterrent to those seeking infor- 
mation. In the exhibits, we have some correspondence 
under appendix 2 from one of our members, Mr Misir, a 
member of our union, who questioned Sidney Linden, the 
Information and Privacy Commissioner, on an estimate of 
$9,503 for processing a request. 

Mr Misir writes: “The estimated cost of $9,503.80 for 
processing my request is too exorbitant and is equivalent 
to 20 weeks’ wages for a full-time file clerk. I do not think 
their estimate is reasonable since most of the information 
sought is stored on microfilm, microfiche or computer disk 
and can be easily retrieved.” 

We joined Mr Misir in questioning the high rate. For 
example, 20 cents per page for photocopies seems to be exor- 
bitant. Then they provide a search after two hours and “te- 
cord preparations including severances” costs $6 for each 
15-minute period, amounting to $24 an hour. At that rate the 
staff would have to be paid $870 per week. If the government 
maintains that staff doing this retrieval work are worth $870 
per week, we would agree; however, the government is not 
paying its staff this amount. The government appears to be 
gouging those who are seeking information that is legally theirs. 
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We recommend that fee for service be based on the actual 
costs and not these higher and prohibitive rates. 

Fortunately for Mr Misir, the costs were borne by our 
union. Otherwise the information he sought, which was 
being used to protect workers’ jobs, may not have been 
affordable. 

Under the heading “The Slow Runaround,” we have 
had a common complaint about the slow process found 
under this act. We cite one example, and under appendix 3 
you will find a request that we filed on 15 June 1989. A 
little over one month later, on 19 July, we received a re- 
sponse from the acting deputy minister of the Human Re- 
sources Secretariat, Mr R. M. Monzon, and it was dated 10 
July. The postmark indicated that this letter had been 
mailed out 17 July, and you will find that in appendix 4. 

OPSEU was refused the information based on subsec- 
tions 12(1) and clauses 18(1)(f) and 18(1)(g). No rationale 
was provided as to why each detailed request was denied. 
The deputy minister, in a cavalier fashion, simply cited the 
gist of the sections. It would seem that the practice was to 
wait the full 30 days, and in this case a little bit more than 
30 days, and then toss off a minimal response with no 
detailed rationale, even though there was plenty of time for 
a rationale to have been provided. We questioned whether 
this was step 1 of the runaround process. 
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The onus then fell on OPSEU to justify its request. 
Section 53 reads, however, “Where a head refuses access 
to a record or a part of a record, the burden of proof that 
the record or the part falls within one of the specified 
exemptions in this act lies upon the head.” So the act is 
very clear on where the burden rests, that they should be 
providing a rationale as to why rather than to simply cite 
sections. We question whether the acting deputy minister 
had indeed met the “burden of proof” test. What would 
constitute a proper response under these circumstances? 
Simply citing those sections of the act that were being 
used to deny us access was not enough. What was needed 
was a point-by-point rationale for his decision. 

On 18 August 1989 OPSEU appealed the denial of 
information; see appendix 5. We offered a detailed re- 
sponse indicating, point by point, why subsections 12(1) 
and 18(1) did not apply. We maintained that the material 
requested was factual as is allowed under subsection 13(2) 
and that the information pertained to current and future 
plans based on current policy. We were not requesting in- 
formation where the disclosure could reasonably be ex- 
pected to result in “premature disclosure of a pending 
policy decision,” which is found under clause 18(1)(g). 
The purpose of our request was to obtain information that 
would allow us to better protect our members whose jobs 
were being contracted out. 

It would appear that the previous government seemed 
more interested in hiding behind the act to deny us infor- 
mation. Based on this experience, we would recommend 
that this government establish clear guidelines for what is 
required to meet the test of “burden of proof.” The “burden 
of proof’ rationale should start before a head issues a denial, 
not after an appeal is filed. I think that is an extremely 
important principle to incorporate in any regulations that 





you may change, that when a head is refusing, rather than 
just simply citing the act, he should cite the section of the 
act and why he has chosen that section of the act. 

On 24 November 1989 OPSEU received a report from 
the appeals officer indicating that the commissioner was 
conducting an inquiry into our appeal. Finally, on 11 January 
1990, we were informed that section 12 had been dropped 
as an impediment but subsection 18(1) still applied. So 
they found that the application of section 12 was incorrect 
but subsection 18(1) still applied, in their determination. 
However, the appeals officer added clauses 18(1)(c) and 
(d) to the exemptions and indicated we could then appeal 
these decisions. So of course we chose not to, because it 
would have further delayed it. 

This example, spanning seven months, illustrates the 
inordinate length it can take to receive information under 
the act. We ask that this committee look into ways of 
speeding the process. We have experienced delays of up to 
two years when requesting information about contracts 
that were awarded in a crown transfer situation from the 
Ministry of Natural Resources. Even though a court had 
ruled that a crown transfer had indeed transpired, OPSEU 
was stymied when attempting to obtain information about 
the nature of the contracts. By the time we received this 
information it was not helpful to us; it was too late. We are 
not saying that in every instance there are inordinate de- 
lays; we are saying that the act does not provide for speedy 
retrieval of information. In fact, in many cases we have 
had a very quick response from some of the ministries. 

Under the heading “Balancing Privacy and Safety,” an 
important issue that we are very concerned about, we are 
also concerned about how interpretation of the act could 
have serious affects on the job safety of our members. In 
the fall of 1990 an inmate of the Wellington Detention 
Centre applied under the act to see his personal file. The 
superintendent of the institution was ordered to disclose 
the information. The inmate had a history of unprovoked 
violent behaviour towards correctional staff. His file con- 
tained the names of correctional officers who had recom- 
mended disciplinary procedures against the inmate. The 
superintendent informed the staff named in the file that the 
information in the file was to be released to the inmate. 
The staff objected to the release of the information on the 
grounds that disclosure may provoke the inmate to violent 
behaviour towards those named in the file. 

The superintendent felt bound to release the information 
as required by the order under the act. Fortunately, OPSEU 
was asked to intervene on the issue of health and safety of 
staff. After some discussion the superintendent was per- 
suaded to remove the names of the correctional officers 
from the file. Had the union not been asked to intervene, 
this disclosure could have had disastrous consequences. 
And unbeknownst to this superintendent, the act does provide 
measures to protect the privacy of officer members, under 
clauses 14(1)e and 14(2)d, section 20 and clause 49(e). 
However, heads who are called upon to apply the act may 
not be aware of these protections. 

While the act does provide some protection, those re- 
sponsible for interpreting it are not properly trained to in- 
terpret it, so there is a major falldown. It is a very 
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complicated piece of legislation and people are not being 
trained as to how to apply it, especially when it comes to 
health and safety situations. 

Under the heading “Violent Inmates and Patients,” re- 
lated problems occur when violent or psychopathic in- 
mates or psychiatric patients are placed in general settings 
and staff are not informed of their violent proclivities. By 
not forewarning a correctional officer or a psychiatric 
nurse that an inmate or patient is potentially dangerous, a 
serious Safety risk is presented. 

When clients, patients or inmates are known to be dan- 
gerous, proper training should be provided to all staff on 
the “public interest override” known as section 23 of the 
act. This section gives the head the discretion to disclose 
information and override an exemption where the public 
interest outweighs the purpose of the exemption. Health 
and safety of staff is public interest that should apply to 
dealing with dangerous offenders and patients. Our members 
should know whom they are dealing with and not have to 
find out from a hospital bed. 

Finally, under “Listing of Documents,” it is our sub- 
mission that it is in the public interest to know what issues 
the government is working on. Each ministry should dis- 
close a list of all studies and policy documents that are 
accessible under the act. Likewise, each ministry should 
indicate the titles of those documents that are deemed con- 
fidential and not yet accessible. This would save a lot of time 
and expense in situations when someone requests a docu- 
ment that has been exempted under the act. Quite often we 
will file under the act, only to find out that there is legiti- 
mate reason why certain sections cannot be released. 

Just one additional point along the same line: Quite 
often we will receive a document to find a lot of blacked- 
Out spaces, with maybe the odd reference to a section of 
the act but no rationale provided. We really do not know 
whether or not the wool has been pulled over our eyes. We 
would like to see a situation where, if there are sections 
being blacked out, there is an explanation in the margins as 
to why those sections are being blacked out and not just 
simply citing subsections 18(1) or 14(2) or something that. 

We thank the committee for consideration of this sub- 
mission, all of which is respectfully submitted. 


The Chair: Thank you for your presentation. We now 
have questions and we will begin with Mr O’Neil. 


Mr H. O’Neil: Let Margaret have it. 


Mrs Marland: Thank you Mr Onyschuk, in your in- 
troduction on page 1 you make a very strong statement in 
the second paragraph where you suggest that you would be 
“concerned that information that was previously accessible 
would be closed off. We have found that information that 
had been informally obtained before the act was passed 
was now being denied us, forcing us to use the FOI request 
procedures.” 

I think that is a very significant statement in your pre- 
sentation today and I was wondering if you could give an 
example of what you mean by information that had been 
informally obtained before, because I am wondering how 
significant that information was that it now had to be 
under the act. 
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Mr Onyschuk: Most of this information was pertaining 
to collective bargaining situations, such as memos that would 
be brown-paper-enveloped to us of maybe a minister re- 
questing that there is a need for an expansion of staff, matters 
such as that. It was very common, in fact, for us to receive 
this kind of information. Assistant deputy ministers would 
be corresponding with somebody else or a department 
head would be just corresponding, saying, you know, 
“We’re being hard pressed; we’re just understaffed.” Pri- 
marily in those kinds of situations now we find that this 
kind of information is no longer forthcoming. Technically, 
I do not think that would apply under freedom of informa- 
tion, but we would not know of this information. 


Mr H. O’Neil: That is a pretty strong statement there 
too, “It’s not happening now.” 


Mrs Marland: Excuse me, Mr O’ Neil. 
Mr H. O’Neil: Sorry about that, Margaret. 


Mr Owens: Ask the employees now, for a change of 
pace. 


Mrs Marland: | find the— 


The Chair: Excuse me, Margaret, just for one minute. 
If the members of the committee could direct remarks to 
the Chair, please. 


Mr Owens: Excuse me, Mr Chair. We should ask the 
employees, for a change of pace. 


The Chair: Everyone will get an opportunity to put 
questions. Margaret. 


Mrs Marland: He will give you your turn, Steve. 

Obviously in this building we are all privileged to the 
brown paper envelope route. I have even received chocolate 
bars in plain brown wrappers from former cabinet ministers, 
which I enjoyed thoroughly. 

I thought perhaps you would give another type of ex- 
ample, because the plain brown wrapper route is going to 
continue regardless, because that is part of a system that 
exists and I am sure it would exist in your offices as it 
exists in ours that we get stuff under the door from sources 
unknown. 

I am just wondering if that really is the route that has 
been cut off now because, I mean, that was an informal, 
unofficial source for you before. I find it hard to imagine 
that kind of source would now be limited to formal free- 
dom of information requests. So is that really a example of 
what you mean in this second paragraph? 


Mr Onyschuk: There is another example, of a high- 
level official with the Ministry of Correctional Services who 
did some whistle-blowing. He was upset, again, about the 
shortage of staff and the dangerous situation some of our 
staff were being placed under. Consequently the employer 
got hold of the name and this person was released. Of 
course, one of the purposes of the act that we see is that it 
should allow for whistle-blowing when it comes to espe- 
cially revealing hazardous situations. 


Mrs Marland: Absolutely. 
Mr Onyschuk: It is a tragic situation. 
Mrs Marland: Who was released? 
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Mr Onyschuk: The senior person was released. 


Mrs Marland: Really? I suppose that has been 
grieved and is in process? 


Mr Onyschuk: At that level, I do not know if a griev- 
ance was processed under the Public Service Act. That 
would be the only recourse. I am really not familiar with 
what transpired afterwards. 


Mrs Marland: I happen to believe that wherever any- 
body works, if there are situations of concern—whether it is a 
physical risk or some other kind of risk to an employee—I 
feel that those kinds of concerns should be permitted to be 
brought to the attention of the administration without any 
risk to the employee. 

Certainly, having travelled the province on two bills 
dealing with workers’ compensation and occupational 
health and safety, I am well aware of some of the examples. 
You just mentioned an example with the Ministry of Cor- 
rectional Services where understaffing really did put the 
balance of staff at risk. 

I would hope that we would not get into a system in 
our Ontario government bureaucracy where in order to get 
that kind of information out where that kind of situation 
exists we do not have to go through a process of filing for 
that information through the freedom of information act. If 
that is what you are saying in your second paragraph, then 
I do have a great deal of concern with how the system 
works. That is why I was wondering, when I asked for an 
example, because we, aS a government, cannot have our 
employees or other workers in any workplace in this prov- 
ince at risk because it takes six months or 12 months to get 
the concrete information extracted in order to make a legit- 
imate claim of risk for those workers. 


Mr Onyschuk: I think much of the criticism we have 
of the act is not necessarily in the area of wording per se 
but in the actual application. In the examples we cited, for 
example, health and safety, there are sufficient provisions 
within the act for health and safety coverage. In fact, the 
Occupational Health and Safety Act overrides all acts, so 
there is provision there. However, some of the heads are 
not informed, and I think that is where the danger lies. It is 
incumbent upon the government as an employer to apprise 
the heads who will be utilizing this act to indicate that in 
certain instances there are health and safety issues and here 
is where they are covered under the act, so when it comes 
to gathering information this information will not be de- 
nied the union, nor should the union have to go through a 
prolonged process of appealing and so on. 

But the other key things I pointed out are the inordi- 
nately slow process it takes to gather legitimate informa- 
tion that is necessary; also, there is some confusion 
between the wording in the act and the interpretation pro- 
vided in the manual. The example I cite under the first 
exhibit shows there is a contradiction in interpretation. If 
you look at the act there is a plain meaning of the act; it is 
very clear what “third party” means. However, the inter- 
pretation found in the manual that is sent to the heads is 
very confusing, so consequently it leads to a lot of bona 
fide information relating to collective bargaining or to 





grievance handling being denied us, and we have to go 
through a hassle to try and retrieve this information. 


Mrs Marland: You state very clearly that too much 
discretion is left to the department head. I think there has 
to be some kind of wording we can make in our recom- 
mendations for any changes to the act where the discretion 
of a department head does not put at risk either his or her 
job on the one hand or the employees’ on the other, in any 
workplace, not just a government workplace. 

I have another question on page 2 that I found very 
interesting, in your second paragraph, where you say, “A 
head may refuse to disclose a record where the disclosure 
would reveal advice or recommendations of a public ser- 
vant.” I did not know, because I do not think any of us 
know the act—all whatever number of pages there are in 
this act; I suppose a couple of hundred—I do not think we 
know the act well enough to know every section and the 
wording. But is it not colossal to think that the advice or 
recommendation of a public servant is not accountable? 
Why should a head refuse to disclose a record where the 
disclosure would reveal advice or recommendations of a 
public servant? If a public servant is giving advice or mak- 
ing recommendations, surely he should not be doing that if 
he cannot be accountable, so what is the concern about 
revealing it? 

Mr Onyschuk: We have no concern in this case. 
What we are doing is just citing the delicate balance be- 
tween subsections 13(1) and 18(1), that there is an area 
where policy is being formulated. We interpret that subsec- 
tion 13(1) is looking at where you are asking for advice; 
you may ask for advice from 20 different sources, but once 
the final policy is determined there should be the basis of 
accessing information; and after the policy has been 
brought into play it is the exemptions. So we are just 
showing the delicate balance. On the one hand you have an 
area, and it is logical why these areas are cut off from view 
at this stage, but after policy has been implemented then 
this information should be accessible to view. 

1610 

Mrs Marland: But as a representative of public ser- 
vants, which you are through this union, do you not agree 
that this section in the act in itself is a little ludicrous? For 
example, maybe he or she is in a job where giving advice 
is all he does, that is what he is paid to do as a government 
employee, or is giving recommendations. Surely they 
should not be shielded from that; if they are paid to do 
that, surely they have to be accountable for what they do. 
Why should they be shielded? Why should that be there? 


Mr Onyschuk: I think you are asking the wrong person. 
My interpretation, and I may stand corrected, is that I pre- 
sume this is to deal with situations in the formative stages, 
and there is a certain logic to it, because let’s say some- 
body prepares a document and it is way out in left field; 
policy is going in one direction and you are garnering 
information from many different sources. Until the policy 
is determined, there is a certain logic to shielding that 
particular information. I presume that is the purpose. 


Mrs Marland: Project X of the former Liberal govern- 
ment would be a good example, I suppose. 
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Mr H. O’Neil: Which one was that? 


Mrs Marland: That was the one where the bureau- 
cracy was blamed for suggesting major changes that would 
affect the Environmental Assessment Act and the Environ- 
mental Protection Act and future development in the prov- 
ince. It was labelled project X and was palmed off as a 
civil servant document, not a government document. 

I will not monopolize the time any more. But I want to 
tell you, Mr Onyschuk, that I certainly agree totally with 
your comments about the fee for service. I feel the fee for 
service should cover the cost, the real cost, of providing 
this information to the public, and your union and your 
members are the public the same as anyone else. I do not 
think the system should be prohibitive through its cost. If it 
is truly access to information, it has to be accessible to 
everyone. I am sure that is going to be an area we will be 
spending some time on when we discuss possible amend- 
ments to the act. 

I can also understand what you are saying about the 
pivotal department head in every instance being an area we 
have to look very closely at. It seems to me there is an 
awful lot of latitude in that interpretation as to what their 
powers of discretion are. I appreciate those points you 
have brought to us today. 


Mr H. O’Neil: I also appreciate receiving the brief 
and some of the comments, although not all of them. Mar- 
garet raised that concern about that second paragraph. Are 
there any examples of ministries or agencies that are not 
supplying quick answers, or refusing when they should not 
be refusing? 

Although you have touched on one example you feel, I 
do not feel you have given us enough examples to really 
substantiate what you have said in the brief. In other 
words, you are comparing before with now; again as Mar- 
garet mentioned, your statement, “We have found that in- 
formation that had been informally obtained before the act 
was passed was now being denied us, forcing us to use the 
FOI request procedures.” 

In the hearings we have had some people who have 
come before us who have experienced some of this 
through the different ministries. I would like to know what 
those examples are, what the ministries are and some more 
details. If you cannot give them to us today, maybe you 
could supply it for the committee in some type of written 
addendum to this. In a lot of the cases, we find there are 
some reasons it was not given. Are there any other examples 
you could give? 


Mr Onyschuk: I think this would be an excellent ex- 
ample of how we could use the freedom of information act 
to gather that information of all the times OPSEU has 
applied using the freedom of information act and the time 
it has taken from start to finish for that information to be 
forthcoming and how many denials have occurred. It 
would take a fair amount of effort on our part to go 
through, individual by individual, because it is not only our 
staff involved in accessing information, it is also members 
out in the field. This may be an example, if you want to 
test it, to see just how quickly you can retrieve information 
under the freedom of information act. I am sure there is a 








central area where all the files have been logged, so this 
information should be accessible. 


Mr H. O’Neil: Mr Chairman, that is maybe something 
we should check into, but, again, it is like you drawing the 
line and saying, “Before FOI we had no problems or not 
very many problems; now we have more since FOI came in.” 
I find that hard to really comprehend. 


Mr Onyschuk: I think what happened after the FOI 
came in was that everybody was put on guard, that there 
was a process and you better watch yourself because there is 
now this legislation that covers it. I think as a consequence 
people erred on the side of protecting their backside, 
whereas before it was a little more informal. 

In fact, it was a sort of amusing situation I faced. When 
I first came on staff with the union, it was known as the 
Civil Service Association of Ontario. I came on staff as a 
research officer and I used to receive information that 
should have been going to the Civil Service Commission 
from various employers who were being surveyed on jobs, 
so I was getting all this confidential information because 
the employer thought the Civil Service Association was 
the same as the Civil Service Commission. I would note 
down the information and forward it to the Civil Service 
Commission, so we were being apprised of a lot of infor- 
mation, mainly through the title our organization then had. 
Once we changed to the Ontario Public Service Employees 
Union, that information quickly dried up as those errors 
were no longer being made. But I think once this act came 
into place, the informal approach became formal. 


Mr H. O’Neil: People were on guard for fear they 
would release something they should not. 


Mr Onyschuk: That is right. 


Mr H. O’Neil: One of the other things you raised was 
this particular case of a $9,000 fee. Could you give us 
some more particulars on what that case was and what you 
were charged for? 


Mr Onyschuk: You will find it in the exhibits. It is all 
there, and it is broken down in terms of the charges. 


Mr H. O’Neil: We just received this, so we did not 
have a chance to look at the enclosures. 

Also, you were mentioning several things, that it might 
be business, dealing with patents or certain changes in 
industrial work. You are saying that unions should be in- 
volved and help with the planning and things like that. 


Mr Onyschuk: With new technology, the experience 
in Europe has shown that unions have been involved from 
the initial planning stages. When the employer decided it 
was going to be introducing new technology, it would then 
inform the union and involve the union in the actual informal 
discussion stages right through to the formal planning. 
This seems to have worked. As a result of this process, the 
union has always felt comfortable with that kind of process. 

Right now there is no legislation covering new technol- 
ogy. In Canada, you may find it in a few jurisdictions. 
Federally there is a disclosure process in the federal legis- 
lation. The Public Service Staff Relations Act provides up to, 
I believe, six months’ prior disclosure that they are going 
to be introducing new technology. What we would like to 
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see ideally is that as soon as the employer is anticipating 
bringing in any technological change and the process of 
technological change, this be disclosed to the union and 
they sit down and actually hammer out the policy with 
regard to that, because it affects the health and safety of 
workers as well as the general working conditions and so on. 

That is why we feel it is important that we be involved 
at all stages, and hopefully with this new government it 
will bring down some major legislation in the area of new 
technology. 
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Mr H. O’Neil: You keep referring to the new govern- 
ment as making all these changes and no more brown 
envelopes. You might be a little biased. 

You were talking about Europe, where this has been 
used, and different cases like that. How do you see things 
working here if the unions were brought in on some of the 
planning on these new technologies and changes? What if 
the new technology results in quite a few job losses? How 
do you see the union approaching that and working with 
the company, if it is in competition, maybe, with other 
countries or other companies in retaining some of the jobs 
and possibly losing some of them? How is that handled in 
Europe? 

Mr Onyschuk: That is exactly why the unions should 
be involved in the initial stages, because they can then plan 
the job in such a way that there is no job loss. If productivity 
increases then there is a valid reason for keeping a worker 
on. We have had a traditional slogan of a shorter work 
week over decades as productivity increases. You have 
heard slogans like 30 for 40 and 40 for 56 and so on, but 
these are long-standing demands of labour that the workers 
do benefit. 

If you are bringing in new technology and you have 
already decided that you are bringing it in and after you 
have made up your mind you will now negotiate the im- 
pact on work, then there is something wrong there. It 
should be that if it is going to have any kind of impact on 
work, why not sit down with the union or with the workers 
and say: “Okay, to compete with so-and-so, we want to 
bring this in. What suggestions do you have? How are we 
going to protect workers? What about retraining? What 
about the whole aspect of job enrichment, job location?” 

How can we redesign the job, never mind the technol- 
ogy but redesign the job, so that the technology and the job 
are working hand in hand and you have a humane kind of 
relationship, as opposed to adopting a Ford or the factory 
approach to jobs, where you have people doing the same 
mundane task, except now they are using a computer to 
assist them to do a mundane job? There are elements of 
job design that are quite exciting and could lead to some 
very innovative work. The management rights provisions 
under both the law, the Crown Employees Collective Bar- 
gaining Act, and under provisions of collective agreements 
deny workers any major say in terms of new technology. 
We negotiate the effects of new technology. We do not 
negotiate new technology. 

Mr H. O’Neil: I do not disagree with most of what 
you have said. I think what you have said is that if people 


can work together like that, it is to the advantage of both 
the companies and the employees. 

Going back to the other point that Margaret raised on 
shielding or employees giving advice, I guess having been 
a minister for over five years in the previous government it 
is my own personal feeling that I do not think employees 
should be held responsible for the advice that they give, 
whether it is verbally or in writing. I think that advice is 
used to help formulate policy for a minister and for the 
government, and in the final end it is the minister, along 
with the deputy and the government itself, who makes the 
final decision. I feel you would sort of hold back advice 
coming from civil servants if you were to place them in 
such a position as that, so I guess I am for, if you want to 
call it, a type of shielding for employees of the Ontario 
government or any government. I think they should be 
able to give their opinions without being held to ransom. 

I guess in closing, getting back to the brown envelopes, 
we are still getting them, and I do not think you should 
think just because the new government that is in there and 
you have close ties with it—you may have close ties with 
us in the future when you get a few problems, and we 
already have some of your employees sending those 
brown envelopes. I mention that just in passing. 


Mr Owens: I think the difference would be, though, that 
at least our envelopes are recycled paper as opposed to the 
type that was used in the final stages of your government. 

Further, I would like to invite Mr O’Neil to my office 
one day and we can go over the finer points of tech change 
and the importance of that type of language in collective 
agreements. As Mr Onyschuk quite accurately points out, 
it is actually a time- and money-saving device that is quite 
often not utilized by employers and it tends to strain the 
relationship. 

As a person coming out of a unionized environment, I 
can tell you of a number of occasions where the employer 
introduced new technology without the benefit of consulta- 
tion. It led to weeks and months of wrangling and expen- 
sive grievance arbitration procedures. 

My question to Mr Onyschuk is around the health and 
safety concerns that you raised. As a person coming out of 
a health care institution, I can tell you I have lost count of 
the number of times the words “patient confidentiality” 
were used to prevent our workers from being informed as 
to how they could protect themselves from the various and 
sundry diseases that patients bring into hospitals. 

My question is around the health and safety act and 
how that relates with the type of problems you are having 
around receiving information. The act does not require a 
duty on the employer, as you are probably well aware, that 
information and assistance be forwarded to the health and 
safety committee. Are you having difficulties around that 
in terms of finding out the kinds of information that would 
be useful to your membership in protecting the membership, 
and what steps have you taken to rectify that? 


Mr Onyschuk: I think the most common complaint is 
in common settings, let’s say in a mental health centre 
where you have a patient who is very violent and he will 
be put into the common area as a practice. The staff do not 
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know the background of that particular individual. It could 
lead to and has led to all sorts of what are referred to as 
“incidents.” 

Similarly, with the correctional facilities you have cor- 
rectional officers who are put into situations where they do 
not know the background of an individual. They may be 
escorting an inmate, for example, and it is previously 
known that this is a person who tends to try and break out 
and would use violence to try to achieve his goal. Instead 
of having the proper number of correctional officers ac- 
companying this person, they just may have one or two 
and consequently an escape occurs. 

Of course, there is also the violence that quite often 
ensues with other situations where you have somebody 
who is transferred from a hospital setting into a correc- 
tional facility and it is not known that this person is psy- 
chotic and extremely violent. This information is not 
passed on. Now, we would ask that the override provision 
be applied here and that the heads in these cases would 
forewarn the staff that you have got a person here who has 
got a proclivity to or a record of violence. In a case that we 
cite about a person who has a hatred of correctional offi- 
cers, and them having access to the information about who 
put what down on the record, that could have led to some 
sort of dangerous situation evolving. But we do have the 
situations. If you talk to any correctional officer in any 
facility, they can cite examples of that where they find out 
afterwards that so and so is a known violent individual. 
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Mr Owens: In that case, what steps would be taken by 
management to ensure that that situation does not happen 
again, or is this an ongoing problem that is ignored by the 
corrections officials? 


Mr Onyschuk: It tends to be ignored. This is what we 
are saying: that this information should be taught to all 
heads so that they know there is provision in the act for 
this information being provided, and it should be made 
very clear in every instance. 

Mr Owens: In terms of the fees, the $9,000 that you 
were charged for the search, what is the average amount of 
money that your group spends per year on FOI searches? 

Mr Onyschuk: You have me there. We have not done 
a compilation. It is difficult for us to do. We could probably 
very readily find out from head office what transpired out 





of head office. Then you have the regional offices and you 
would have to get a record of that, and then there would 
have to be what individual locals have been doing on their 
own. So it would be a major digging process on our part. 
We just do not have the facility at this point to be able to 
access that information. 


Mr Owens: If we were going to look at changes to the 
fee structure, I am of the opinion that we should perhaps 
look at a one-time charge at the beginning of the process. 
You pay whatever number of dollars, whether it is five 
bucks, 10 bucks, or whatever the committee and subse- 
quently the Legislature decides. Would you see that as being 
a reasonable suggestion, or what are your thoughts on that? 


Mr Onyschuk: Given the fact that most information 
is put into a computer, it should be relatively easy to ac- 
cess, especially if there is a process where documents are 
logged in and ministries note down beforehand all the doc- 
uments that are now public and those that are not public, 
and it would be easy in this manner. I would agree that 
probably you could have some sort of reasonable basic 
charge for the service so it would not be prohibitive. 

I guess when they put this fee-for-service aspect in, it 
was to stop, I guess, fishing expeditions. People were 
going and asking for everything under the moon, and that 
would, of course, tie up a lot of staff and so on in exploration. 
But if you have the information known beforehand, “Here 
are the following documents and here’s what they cover,” 
then it would stop the fishing expeditions that could go on. 
I would agree that there just may be something worth 
while exploring in terms of trying to make it more accessible 
and reasonable for cost purposes. 


The Chair: Thank you for coming here today and 
making your presentation. I am sure what you presented to 
us today will be helpful in our deliberations in making 
recommendations and changing this act. 

The other witness who was scheduled for the hearing 
today has decided not to appear before the committee but 
instead to submit a written brief. 

Are there any other items that the members wish to 
bring before the committee today? Hearing none, we have 
an item that we wish to review in camera. At this point 
could I have a motion to move to in camera? So moved. 


The committee continued in camera at 1636. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Wednesday 24 April 1991 


The committee met at 1540 in room 228. 


PARTY AFFILIATIONS AND ACTIVITIES 


Consideration of Speaker’s referral dated 10 April 
1991 re: guidelines governing members’ party affiliations 
on Queen’s Park reports and related committee review of 
the extent to which partisan activities may be recognized 
as an essential and inherent part of the normal functions 
of elected members. 


The Chair: We have a substitution, Mr Ward for Mr 
Jamison. The matter for consideration by the committee 
this afternoon is the Speaker’s referral dated 10 April 1991 
concerning the guidelines regarding members’ party affilia- 
tions on Queen’s Park reports and related committee review. 

We have a number of witnesses here this afternoon. Mr 
Elston, on behalf of the official opposition, you may pro- 
ceed if you wish. 


Mr Elston: Actually, I understood I was not appearing 
on behalf of the official opposition so much as requested 
by the Speaker to give material or at least my commentary 
on the point of order I raised with the Speaker, which 
concerned the initials “NDP” appearing on Anthony 
Perruzza’s mailout. I also raised the issue with respect to 
the Honourable Zanana Akande’s mailout, whereon appeared 
a green New Democrat insignia. 

When I got his note that he was referring the matter to 
the standing committee on the Legislative Assembly, I had 
assumed that I was here to raise it with you and in fact 
give the confirmation that the policy is really quite clear at 
the moment: there is to be no partisan insignia appearing 
any place on mailouts by members. That is, as I under- 
stand it, very clearly the position of our guidelines. Those 
guidelines are to be not only interpreted but enforced by 
the caucuses, and if there is a disagreement, then it is to 
come to this committee. 

In fact, on the material which was forwarded to me by 
Mr Arnott, there was that section appearing on the front of 
the material which basically said—and it had been moved 
about 1986, I think, and the clerk can clarify if the date is 
wrong—that there should not be any partisan material but 
that the matter should be enforced by the caucuses, or if a 
disagreement ensued, it should come here. I presumed that 
was most specifically why I was here. 

I will deal with the other issues if you wish, more 
particularly on a personal basis than on a caucus basis, 
because we did not raise this issue in caucus yesterday, 
obviously, because of my misreading of the invitation. I 
expected that the Speaker’s letter took precedence when he 
said, “I am sending it to the Legislative Assembly commit- 
tee, and by the way, you are to go there on—” I guess, 
Douglas, you had advised me of the meeting date, 3:30 
today. 


Anyway, I think it is clear that there is to be no partisan 
designation on material sent out under the franking system 
and I think under the two situations that I identified in the 
House it is quite clear that those materials ought to be 
reimbursed to the Legislative Assembly by the members in 
question. That is the first part of my submission to you and 
I think the Legislative Assembly committee should so find 
and direct that to occur. 

With respect to the others, I think it is fair enough to 
say that I believe there should be continued non-partisan 
mailouts from the members, paid for by the Legislative 
Assembly. If the members decide that they wish to have 
something that is designated for partisan purposes, with 
visible signs, insignia, letters, names or whatever, then that 
should be quite clearly paid for by either the member or 
the party constituency association. I do not think there is 
any merit whatsoever in us as members shipping material 
out at the taxpayers’ expense which is clearly designed to 
promote the Liberal Party, the New Democratic Party or 
the Progressive Conservative Party, nor do I believe it 
would be advisable that our one independent member send 
his material out designating himself as an independent. We 
are here in this House, all members, with not only the 
privileges of the members equally available—except those 
people who receive designations to the executive council 
and parliamentary assistant status—but we are all equally 
obligated to serve the people who come in our door. 

I noted some of the debate—although I suspect well- 
delivered, it did not read particularly smoothly—did come 
to the point where it is sometimes the impression of con- 
stituents even now that if you are not a New Democrat, 
then you should not go to the New Democratic member if 
you are not a Liberal, you should not attend the Liberal 
member, and I think it was that wise member for 
Mississauga South, when making her presentation, who 
indicated that if people were not Progressive Conserva- 
tives, sometimes they did not think they could call her. 

I think any impression left to the contrary or given by 
mailouts which clearly associate the status of MPPs with 
their status as party members would be a deterrent to peo- 
ple understanding that our obligations are much broader 
than the partisan nature of our tasks. 

Each of us has had people who have come to us. Some 
of them are people we meet on the street during cam- 
paigns, campaigning for somebody else, but who under- 
stand the system very well. Others are people who are 
novices, although perhaps affiliated with a party for the 
purposes of elections. Some are apolitical and come any- 
how, but there are those people who could feel, if we tend 
to take any steps towards partisan designation, that this is a 
particularly party-oriented position. 

I think—although the last few days may tend to break 
us into government, official opposition and third-party 
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ranks—there are times when real work is done outside 
those partisan positions. It is sometimes more difficult 
when people get their policies in a row and do not want 
them disturbed, but there is real work done here as mem- 
bers, only and solely as members. If we move to change 
that status in any manner, in my belief, we disturb the 
balance of our responsibilities publicly viewed. 

I do not have much else to say, except, again, a per- 
sonal observation. We have moved in the last five years to 
increase the ability of communications by the members to 
their constituents. I think we now have three constituency 
mailout privileges. They can be done at any time, on any 
subject of the choosing of the members. 

I would be concerned if there was a move to inappro- 
priately increase the money-spending ability of the mem- 
bers. I do not want us to cut back our budgets necessarily, 
but at the Board of Internal Economy—and I see that there 
are at least a couple of board members here with me—we 
are now going through a certain exercise to see if our 
budget can be reasonably delivered. I think that is probably 
the best way to describe it. I would think we have adequate 
means now as members to communicate with the constitu- 
ents in a manner that is appropriate to a member, without 
looking at more ways of increasing that. 

I think that basically is about all I have to say on this 
second issue. If there is something I have missed, I am 
prepared to make a comment if it would be helpful or 
relevant. 

Mr Owens: Thank you, Murray, for your presenta- 
tion. Let’s use the best of intentions as our basis for discus- 
sion. If an honest mistake is made and the logo ends up on 
a mailing, for whichever particular party you are talking 
about, where do you see the onus for payment? In this 
particular case, to pay for the costs of the printing and the 
mailing could be quite onerous on the individual. Where 
do you see the onus lying at this point? 
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Mr Elston: J think on the first occasion that it is quite 
reasonable that the caucus should pay. They obviously are 
not budgeted for, but I think in the circumstances, since the 
caucuses have the obligation to provide the enforcement 
for continued adherence to the guidelines, if they allowed 
some material out which did not comply on the first issue, 
then that member should not have to pay for it himself, it 
should be paid on his behalf by the caucus. I think that is 
quite appropriate. 

If it occurs a second and subsequent time, in my view 
it is up to the caucus. If it is going to pay for it, or at least 
reimburse the Legislative Assembly, it may wish to deal 
with the offending member of caucus who is a repeat of- 
fender. For first-time offenders, novices, I do not have a 
sense that the whole cost should be visited. It is their re- 
sponsibility having sent it out, not knowing the guidelines, 
one time maybe, but the caucus is required to give all sorts 
of orientation instructions to new members, and I know 
that a lot of people have received an awful lot of copies of 
householders and other things which could have been the 
format for the delivery. That is my impression. 


Mr H. O’Neil: Mr Chairman, I would like to hear 
from all three and then maybe have the three of them sit up 
there and just ask questions or just have a general discus- 
sion. I think we are trying to arrive at the same thing. 


Mr Eves: I am a little bit out of practice. 
The Chair: Is that agreeable to the committee? 
Mrs Marland: Sure. 


The Chair: If we could have the Honourable Shelley 
Martel step forward, please. 


Hon Miss Martel: I want to thank the committee 
members for the opportunity to make a presentation here 
this afternoon. I have had an opportunity to look through 
the material, although I have not had as much time as I 
would have liked to make some preparation. 

We did run this by our caucus yesterday in the fullest 
sense: Did people want to see changes with respect to the 
use of party insignia on constituency offices, in mailouts, 
etc? I also ran it by some of my cabinet colleagues this 
morning and they said to tell all of you that it was fairly 
divided. So I am not coming here to represent a consensus. 

The point I would like to make, though, is that if this 
group is intent on making some change, and I think that is 
a realistic thing to look at, it should only be done with a 
consensus of all three parties. If there is some room to 
move and some agreement can be made there, then we 
would be supportive of that. But I am certainly not here to 
say what I think should be imposed in any way, shape or 
form. I wanted to make that clear before I began. 

First, with respect to the case of Mr Perruzza, if you 
are going to go after what was done in this case, then I 
Suggest you go back and take a look at all of the material 
that has been produced in this place with respect to pam- 
phlets and mailouts and with respect to signs on constitu- 
ency offices since this policy was introduced. I think I can 
tell you very clearly—and this is not hidden to anyone— 
that all three parties and members of all three have in fact 
gone beyond the rules that have been laid out. If that is the 
tack you are going to take in looking particularly at An- 
thony, then I suggest you go back and take a look at every- 
thing that has been done. 

I can tell you that I have brought my own, because I 
thought that I should be fair to everyone. You can clearly 
see that it says, “Shelley Martel, New Democratic Party.” 
This was put out in the fall of 1989. I am not trying to hide 
anything. Bud Wildman had his own in July 1990. I have 
stuff here from the Tory party as well. I guess I would 
argue that just the red would throw me into a bit of a loop, 
just as the green insignia that Murray talked about would 
throw the Liberals into a bit of a loop. So I guess the point 
I want to make is, if you are going to go after people, then 
you had better take a look at what has happened over the 
past number of years. 

I just raise another point that on a particular Liberal 
member’s constituency office there was a big red L which 
was in place for the last three years. He is now defeated, 
but that was there and people saw it. 

I guess my opinion at the end of the day is that we have 
all been guilty. Ernie has not, and he will make that clear, 
but I certainly have and I am prepared to admit that here. I 
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think there are a number of members who have past and 
present, from all political parties, and if you are going to 
go back and have people pay, then I would encourage my 
own members to go back for a number of years that this 
has been in effect and get everyone in that little net. 


Mr H. O’Neil: I do not really think the committee 
was asking the three of you to come here to try and justify 
it or that we were going to try and nail somebody to the 
cross. I think we were trying to get some sort of consensus 
on what has happened and come up with some sort of a 
solution or rules that everybody can follow so that no one 
gets into any trouble. 


Hon Miss Martel: If I might, I was following up 
Murray’s suggestion that the member should repay. I do 
not think that is the fairest way to proceed—that is my 
personal point of view—because we have all been guilty. 
So if that is the way this committee decides to go, I would 
want my members to be arguing that we take a look at the 
whole picture then. I felt I had to say something in terms 
of the particular case, because I thought we were also 
asked to make some comments on that. 


My personal view is probably a little bit different than 
what some of my colleagues have left with me. My own 
personal view, let me make it clear, is that we are all 
politically partisan beasts when we come to this place, 
regardless of which side of the room we sit on. Therefore, 
I have no problem personally in having an identification 
on my mailouts with respect to who I am and which politi- 
cal party I represent. I make political speeches in the ri- 
ding. The letters I write, both in opposition and now, are 
political. When I run in an election campaign, people 
know who I am and what party I represent. So I find it a 
little bit strange not to continue that practice. If people are 
offended by getting this in the mail, the simple solution is 
throw it out. But I think the voters in my riding have a 
right to know who I represent, what political party, and the 
views that I am expressing on behalf of that party. 

I appreciate Murray’s sentiment with respect to having 
that identification on your constituency office and making 
people fearful or not want to come to your office. If that is 
the case, then perhaps you do not want to put that on your 
office and your office should remain as neutral as possible. 
But I suspect that mailings that come from me, just like the 
speeches I deliver and the letters I write on behalf of con- 
stituents, are political and I have no problem putting my 
name and my own particular party on that. 

It goes a little bit further, because a number of us also 
do readings, for example, at Christmas, Easter, etc, and 
you would put something in the paper. Then again, I would 
have no hesitation to say, “Merry Christmas, Happy New 
Year, Shelley Martel, MPP, NDP.” I do that on a cable 
show that I have now as well. I clearly identify who I am 
and the views that I am expressing. That is my personal 
view. 

I can say again, though, that within our caucus there is 
a split on that. There are a number of people who do not 
feel right about going the whole length and having that on 
our newsletters. So again, I would say that you would 
probably want a broader discussion, if you can find a happy 





medium. If you cannot find a happy medium, then I sug- 
gest you go back and have the non-partisan material ap- 
pear. 

There is a further question, I guess, about who adjudi- 
cates all these matters. I found it a little bit strange that the 
Speaker would make a decision with respect to Mike 
Cooper’s case but then refer Anthony’s case here. So I 
think there has to be a clearer understanding of who would 
adjudicate the matter. My feeling is that if this board de- 
cides to change the rules or maintain the rules that are in 
place, the Speaker at the end of the day should be the final 
arbitrator. He is elected by this House now. He is no longer 
appointed by a particular party. Some would say that the 
party that has the numbers still wins in that game, but I am 
just trying to determine the fairest place. If it comes to this 
committee, this committee also has a majority of people 
who can vote things down. I would hope that the Speaker 
might be non-partisan enough and maintain his distance 
from the assembly so that he could make the final decision 
based on the rules that come out of this committee. 
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I know that in some other jurisdictions, as we read 
through the material, the Board of Internal Economy has 
that right. I would find that a much more partisan place 
because of the four board members who represent the gov- 
ernment. Second, a number of people who sit on the board 
are not political people; they are bureaucrats and I do not 
think it is their place to be making a comment or to be 
involved, quite frankly, in those kinds of discussions. I 
think that should be taken off their hands and dealt with by 
members. But I would strongly urge, at the end of the day, 
that the Speaker have that right. 


The Chair: Thank you. We agreed to hold questions 
until we have heard from all the speakers. Mr Eves. 


Mr Eves: | am here just to lend my two cents to these 
deliberations. I can say that it has always been my opinion, 
since being elected in 1981, that a member was not sup- 
posed to show political affiliation either by way of logo or 
name on the constituency newsletter or mail services. I 
have taken great pains over the years not to do so, although 
I am quite aware, as Shelley and Murray have pointed out, 
that there have been instances where members of all three 
political parties have breached those guidelines and rules 
as set out, at least in my opinion. I think the rules with 
respect to constituency newsletters and mail services are 
quite explicit. Members may not print or mail, at the ex- 
pense of the Office of the Assembly, any material of a 
partisan political nature. Surely that includes one’s politi- 
cal affiliation or logo, in my opinion. 

There have been instances in the past. I have sat on the 
Board of Internal Economy since 1985, I believe, and the 
previous Speaker had a policy—I am not saying it is right 
or wrong—that he would decide these matters but he 
would always seek direction from the Board of Internal 
Economy. I do not think I ever remember a case where it 
was not done by consensus of all three parties, where the 
Speaker has taken action. I do not think any such matters 
ever come to a recorded vote before the board. I think 
board members have hashed it around and eventually agreed 
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upon a consensus and given the Speaker direction if that is 
what he has desired. That is just my experience. 

I quite agree at the outset with the comment that Shel- 
ley made: I do not think this committee or anybody should 
be proceeding to change the rules, unless there is consen- 
sus by all three parties, because I think it is going to reduce 
the whole issue to a very partisan political one and J do not 
think it should be reduced to a partisan political issue at 
all. When you are elected as a member you are elected to 
represent each and every one of your constituents, and 
party affiliation should have absolutely nothing to do with 
representing each and every one of your constituents to the 
best of your ability. I do not care what party you belong to. 

I think the caucus print shops should be responsible for 
enforcing these guidelines. I know that in the past the di- 
rector of our caucus print shop has informed some of our 
members—I am just speaking from my personal experi- 
ence—that what they were doing, in his or her opinion, 
was not considered appropriate and those things have been 
changed. Obviously, there have been a few that have gone 
out that should have been changed but were not changed, 
and I am sure the same situation exists for the other two 
caucuses as well. Probably the caucus print shop is the 
most appropriate place to try to police these matters. 

I just feel very strongly that when you are spending 
public money—if your own riding association or your 
party or your caucus wants to pay for a mailout or any 
other form of advertisement or communication, that is fair 
game, I guess—but if you are asking the Ontario taxpayers 
to pay for it out of the public funds, I do not think party 
affiliation, quite frankly, has any place because you are 
asking every single individual in the province of Ontario to 
foot the bill. 

I do not think it is appropriate to say that I am entitled 
to promote, in my case, the Progressive Conservative Party 
when I am asking for every resident in the province to 
contribute towards what I am putting out. I can tell you 
that I personally around Christmas time would not ever 
think of using my party affiliation on a Christmas card. In 
fact, I think my constituents would be most offended if I 
did. I have been in the practice of having my family mem- 
bers sign their names and I would not even think of putting 
a political affiliation on it. I cannot imagine anything more 
crass or crude. That is just my personal opinion. I have 
even gone to the point every year of putting an ad in all my 
weekly newspapers around Christmas time, usually with a 
family photo, but never the words “Progressive Conserva- 
tive” or any other party. I insist that my local riding associ- 
ation pay for that ad, although I never use “PC” anywhere 
in the ad. That is how strongly I feel about the issue. 

I do not think there has been a great problem over the 
years. Sure there have been individuals, and you always 
have this instance when there are a great number of new 
members elected. It is not the first time it has happened 
and it will not be the last and I do not think it is the end of 
the world. I just think everybody has to understand what 
the ground rules are and what the policy should be, and 
that is the policy as I see it. 

As to who should be ultimately responsible, I guess 
from past practice, the Speaker, or perhaps if you really want 


to get novel you might even consider the Lieutenant Gov- 
ernor, but I do not think he would be too amused. Consen- 
sus has worked in the past and I see no reason why it 
cannot work in the future as well. 


The Chair: I assure the three guests present that this 
committee works on consensus and a very non-partisan 
basis and I think it is a pleasure being on this committee 
compared to some other committees in the House at pres- 
ent. I believe, Carman, that you are first? 


Mr McClelland: Mr Chairman, it seems to me that 
Mr Eves has really articulated the underlying principle of 
what is at issue, and that is the appropriateness of general 
revenues being used for the extension of a partisan nature. 
Miss Martel said in her comments that we all are partisan 
animals by virtue of the fact that that is part and parcel of 
how we arrive here. That is factual and I think very accu- 
rate. Then you beg the question: What is the happy me- 
dium? Why do you articulate the position and the 
appropriateness of the use of those funds in guidelines? It 
seems to me that the task at hand is to look at the guide- 
lines. Are they to remain the same? If they are to be 
changed I agree with your principle that they should be 
changed on the basis of consensus. 

Then, as you ably identified, you get into the difficulty 
of saying who decides whether the guidelines have been 
breached. That is going to be there regardless of whether 
the guidelines are changed or not. I simply throw out for 
consideration the fact that you indicated that even within 
your own caucus there is a disparity of opinion. It seems to 
me that is indicative of the fact that there is probably some 
wisdom in numbers, and whatever committee, whether it 
be the Board of Internal Economy, given its makeup, or 
this committee or wherever it may be, if the Speaker, he or 
she, chooses to make the decision or we allow him or her 
to make that decision, the practice as you indicated has 
been to seek input from others. 

I really do believe that within the collective group of 
half a dozen or a dozen individuals, there is wisdom. I 
think it was Solomon who said that in the counsel of many, 
one finds wisdom. That is nothing new and I really believe 
that. It would be appropriate to have that mechanism of 
bouncing ideas off others and finding a sense of how 
things ought to be dealt with in the instance of potential 
violation of guidelines. 

When all is said and done, it boils down to this, it 
seems to me: We either have the guidelines and we under- 
stand them and we try and abide by them, or we make 
them realistic. You are suggesting that they are not realistic 
at the present time; that each party bends them a little bit. 
If that is the case, let’s look at it but let’s remember the 
fundamental principle that Mr Eves brought forward. Is it 
appropriate that people pay for what is blatantly partisan? | 
think you would indicate your personal opinion and I qual- 
ify that because it was your personal opinion. You were 
very forthcoming about that. There has got to be the happy 
medium. 

The difficulty is, where is the happy medium? It is a 
sliding scale, it seems to me, depending on the people who 
are looking at it at any given point in time and the particular 
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political climate at the time. There are times in the House 
where things are very charged politically; witness the last 
couple of days. There are other times when it is much 
more subdued, and I think that is the difficulty when we 
get into some of those arbitrary decisions. We either have 
the guidelines and we live by them or we do not have the 
guidelines. 

Guidelines, in my view, are necessary because I do not 
think it is appropriate that we have blatantly partisan stuff. 
You do not want anyone sending to the people of 
Brampton North literature that castigates the govern- 
ment—I think that would be totally inappropriate—using 
the vehicle of Legislative Assembly financing. On the 
other hand, I do not think it would be appropriate for you, 
as a minister of the crown, to use taxpayers’ money to 
trumpet the tremendous achievements and vision of your 
party and your government. So how do you find that bal- 
ance? That is the question you beg, and it seems to me the 
only way to do that at the end of the day is to say that you 
remain as apolitical as possible. The guidelines have 
worked, it seems to me. I am a relative newcomer. I think 
the incidental violations are not of the type that causes 
anybody great concern, but I think that when you begin to 
say, “Well, that’s okay,” it begins to erode the whole effi- 
cacy of the guidelines. 

In summary, I think we have to look at it very, very 
carefully. If the principle Mr Eves has articulated is a valid 
principle, then the guidelines ought to be drafted accord- 
ingly and ought to be adhered to. To the extent that people 
make errors in judgement, as will happen from time to 
time, they can be dealt with on an individual basis. But | 
think for us to throw up our hands and say, “Well, every- 
body does it, therefore, we should throw out the guide- 
lines,” is a very dangerous track to get on. I would just 
leave that with my colleagues for consideration as we re- 
port back to the Speaker. I want to thank all three of you 
for your input. 
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Hon Miss Martel: If I might just make a comment, I 
think if you were to take a large reading of what a number 
of us are putting out, it is not just a question of whether it 
says “PC” on the top or “NDP.” The government will write 
about the government’s achievements. It does not matter 
who it is. That is what I do now. When I sat in opposition, 
I condemned the government and that appeared very much 
in my written material. I suspect that I am not the only one. 
Is that a violation or not? How fine a line do you draw? We 
have come here because “NDP” appeared on a particular 
letterhead. But do you then start to read in and through all 
the documentation? 

Mr McClelland: That is why we are here, quite 
frankly. My understanding was that it was to look at the 
guidelines, that general issue. 

Mr H. O’Neil: But it is a good point. 

Mr McClelland: It is a good point, it is a point well 
made, but I want to understand that we are here in a more 
general nature. 


The Chair: It is a general nature, plus the fact that the 
Speaker has referred that specific point. 


M-187 





Hon Miss Martel: The problem I have is that you 
may get a particular piece of material that does not have 
“PC,” “NDP” or “Liberal” on it, but the very nature of 
what is being written is highly partisan—just in the read- 
ing, I mean—either condemning the government or prais- 
ing the government for the work we have done. It might 
not come to the attention of this group or the Speaker, 
because “NDP” or a logo does not appear, but what is 
written is very partisan. So it seems to me that if the con- 
tent is all partisan, what difference does it make to have 
the “NDP,” “PC” or “Liberal” on it? Because by the very 
nature of reading the whole thing you get a very direct 
sense that people are either for the government or against 
and why and have a good reading of what their position is 
and probably align them to that political party. The only 
thing that is missing is the actual label. That is what I find 
hard. You have asked a very valid question: When have 
you gone too far and what is a happy medium? 


Mr McClelland: When is enough enough? 


Hon Miss Martel: But I think in a number of cases 
putting the “NDP” in is not going too far; it might be what 
you read in the content that has gone too far. So my view 
is the content is probably going to show who I represent 
and why, so what difference does it make if I have my 
party affiliation on it? 

Mr McClelland: I do not want to join in a debate, but 
nevertheless, I want to ask, would you then take the posi- 
tion, that whatever goes goes, because at the end of the day 
people are going to do and say what they want? It seems to 
me that is the ultimate conclusion, though. If we are going 
to attempt to have guidelines, then we have them. If we are 
not, then do we just do whatever we want, say whatever 
we want as members? I mean, is that appropriate? Surely it 
1S not. 


Hon Miss Martel: Carman, what is the difference be- 
tween what you say in the House, which is recorded and 
can be sent out for public use, and what you put out in 
your newsletter? Surely you are partisan in the House in 
the speeches you make. We just went through the debate 
on Bill 4; it was highly partisan. That is the nature of this 
place. All that is public information and can be sent out to 
people. So what is the difference? 

This is not to attack anyone—ours is the same—here 
are all the releases, right? I could whip out to you an NDP 
release as well. At the end of the day, this is paid for by the 
public too. It may come through our individual caucuses, 
money allocated to us by the BOIE, but all this is paid for 
by the taxpayers and it is highly partisan. 


Mr McClelland: Yes, exactly. The question remains, 
do you have guidelines? Where do you draw the line? I 
guess the question I am asking of you, Minister, is, do you 
feel it appropriate to have any guidelines at all? 

Hon Miss Martel: I would say my personal feeling is 
that on literature, the stipulation now, which is that you 
cannot put logos on, should be taken off. That is my per- 
sonal opinion. 

Mr McClelland: But should there be any guidelines 
at all? I am just curious. Do you have a sense of that? 
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Hon Miss Martel: I think there is a very legitimate 
concern that has been raised with respect to a fear that 
people might have about coming into the constituency of- 
fices because they see “NDP,” “Liberal,” PC,“ that they 
will not want to come in, they will not feel that they have a 
right to have their case heard. I would argue then, do not 
put it on your constituency office because that may make 
people not want to come into your particular place. But 
written material—I find a hard time distinguishing what 
we say in the House, what could be public knowledge and 
printed and given to people, as any different from what we 
put out on the street. 

Mr McClelland: I will ask this just as a rhetorical 
question, I am not necessarily looking for an answer: I put 
out a householder conveniently in late August, being privy 
to information that ultimately will be the current Premier’s 
call; my guess would be some time in June 1995—I may 
or may not be wrong—and conveniently everybody’s 
householders go out of a very partisan nature. I ask you to 
consider the appropriateness of that ultimately, because 
that is what that would lead to. It is just a question worth 
considering. 


Hon Miss Martel: I think you are fooling yourself if 
you you do not think that already happens. 


Mr McClelland: I say of a totally partisan nature. 


Hon Miss Martel: Excuse me, but I got a copy of 
Sterling Campbell’s, with a long list of achievements of 
the Liberal Party, delivered to me less than four weeks 
before the election call came. 


Mr B. Ward: I got mine two weeks before. 


Hon Miss Martel: I am sorry, but I assume that went 
on across most Liberal ridings. That is not with any mali- 
cious intent; I think that is what happens. I know I would 
certainly try to get one out. Because I expected an election 
call, I sure as heck got a newsletter out too. I suspect 
everyone here is going to do that regardless. We will not 
have much more insider information than you will, but we 
will all be trying to get our newsletters out at that point, 
and I suspect they will all be partisan. 


Mr Elston: Do not count on it. 
Hon Miss Martel: I was trying to get mine out too. 


Mr McClelland: Not to engage in debate, but there is 
a clear difference between a newsletter and an election 
piece. 

The Chair: Mr Eves, did you want to make a comment? 


Mr Eves: The only comment I wanted to make was 
while Carman was talking, before Shelley even spoke. 
That does not preclude, in my opinion, being critical of the 
government or being supportive of the government, or 
talking about the opposition, but I really think you have to 
draw the line somewhere. I do not see anything wrong 
with the guidelines as they exist and I think that, by and 
large, the majority of members, regardless of who has been 
in power over the last 10 years, have been able to confine 
themselves and live within those guidelines. Sure, there 
have been mistakes, and most of those mistakes have been 
by relatively new members of the Legislature. I think that 
has happened in all three parties, and I think it will con- 
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tinue to happen as long as we are human beings, but I 
really think you have to have some guidelines. 

I think there is a bit of a difference between something 
that is funded by a caucus office, although ultimately | 
realize the money comes from the public purse, between 
something that a caucus puts out and something that an 
individual representative of every single person in his con- 
Stituency puts out. I think there is a big difference, and that 
is why we have a heading called “Constituency Newslet- 
ters,” and I think in those instances we should try to be—I 
know it is difficult, but we should try to be—the less parti- 
san and political the better, in my opinion. I think we are 
doing the public a disservice if we do not try to do it. 
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Mr Elston: My point is actually going to focus on the 
issue of caucuses as well. The determination has been that 
caucuses are funded to do caucus work, which is viewed 
as a more partisan type of activity, but certainly as individ- 
ual members we represent a broader group of people who 
make up our constituencies. 

I also want to comment briefly on the issue of print 
shop control. I know it sounds as though it would be a 
great place, but there are some members who actually ac- 
cess print shops outside and then forward the invoices on. 
Ultimately, I believe there has got to be a caucus review of 
the appropriateness of the material. I saw some of the ma- 
terial the clerk kindly sent to me, and I thought it was a 
relatively good idea to have the invoice if it came from an 
outside print shop, or even from your own print shop, 
attached to a copy of the printed material so that there had 
to be a determination that there was no violation before it 
was submitted for reimbursement to the Legislative As- 
sembly in those other jurisdictions. I see nothing particu- 
larly wrong with that. 

I agree with Carman—and actually I think he was 
speaking fairly closely to what Shelley was saying—on the 
issue of balance. I do not want to put words into anybody’s 
mouth, but for me you get into a very difficult time if you 
Start trying to cull out what words may be offensive. For 
me today in the House a sentence like, “Please be fair,” has 
a somewhat different meaning than it does for somebody 
on the other side of the House. It is very difficult for us to 
try and set a series of guidelines which say, “Please do not 
send out ultimately partisan material.” 

The crafting trade, when it comes to language skills 
and the manner of expression, is such that a very good job 
can be done with individually offensive words. I think 
what we have to do is let people generally understand that 
the nature of the material is to be non-partisan, and if we 
can have some visible signs that can be easily removed, 
that is one thing, but boy, once you start dealing with the 
members’ expression in their own constituencies, that 
would become very difficult. 

I would like to think, for instance, that the member for 
Welland-Thorold, as a member who was in cabinet, will 
want to write a piece at some stage, indicating how he sees 
his relationship with the government. It could either be 
offensive or inoffensive, depending on which side of the— 
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Hon Miss Martel: Why would he want to do that? He 
might want to get back into cabinet. 


Mr Elston: No, no. It may be, from his point of view, 
just a matter of indicating that he is still a good and solid 
member in support of the government. He is not going to 
go around condemning them necessarily, but the trick may be 
that he will want to show his support for their initiatives. 


Mr Eves: Have you seen his newsletter? 
Mr Elston: No, I have not. 
Mr Eves: Just kidding. 


Mr Elston: Actually, I am drafting it now. I just did 
not want to tip my hand at the moment. 


Mr Eves: Are you proofreading Peter’s newsletter? 


Mr Elston: I am drafting it. 

From my point of view, though, the obvious can be 
eliminated, but the written material is something that each 
person is going to have to deal with. Shelley is right, if I 
may be so bold as to refer to a minister as right. 

Hon Miss Martel: Oh, God. 


Mr Elston: People do dispense with them fairly 
quickly. In fact, in the apartment building that I attend, 
whether they come from Minister Akande or from the fed- 
eral member, MacDonald, they are dispatched in almost 
equal volumes into the waste basket. 


Hon Miss Martel: I read Zanana’s. 


Mr Elston: No, I am looking at the waste baskets. 
People throw these things out. The issue of how effective 
our communication is and how willing our constituents are 
to receive this stuff may be another issue for another day. 
The amount of money we spend, when you say there are 
three printings available, is something that you might want 
to look at when you see so many people throwing this 
material out. That is another issue altogether, but it still 
comes to the issue that Shelley and Ernie and I are dealing 
with, with respect to our budgets, which have been in- 
creasing at fairly progressively high rates. For another day, 
you may want to say three mailings but the cap for the 
whole thing is X or something. Content you have to be 
really careful with, and it will probably be left for some- 
body to complain about some day when they have read 
theirs or something, who knows. 

The Chair: We have six speakers left at this point. 

Mr B. Ward: First of all, I agree with Hugh’s earlier 
- comment. I do not think we are here to trap someone or 
condemn an individual. That was never the intent. I think 
the intent was to point out some discrepancies in some 
members’ householders with the guidelines. So I agree 
with you that we are here on a more global basis. Let’s 
look at the guidelines to see if they are appropriate, and if 
they are not, let’s change them. 

My two observations: First of all, I do not think we 
should allow any type of partisan signage or letterhead etc 
to be exposed in the riding association offices, because my 
fear would be that it becomes— 


Mr Elston: The constituency office. 


Mr B. Ward: —the constituency office, because my 
fear is it would become a riding association headquarters. I 
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think that is one thing that we should look at and avoid at 
all costs. The constituency offices have to be open to all 
the public that we represent in our respective ridings. What 
could happen, I perceive, is that party members in the 
respective ridings could interpret, because of the amount 
of partisan signage, that it becomes their office and riding 
association business may take place. I do not think that is 
one direction we should take. 

I really do not think we are censoring content of house- 
holders, because once you get into that, you are opening 
up a whole ball of wax that I do not think this committee 
Or anyone wants to explore when dealing with a form of 
censorship. 

So the main issue is, do we allow insignia of our re- 
spective parties on our householder? That is the basic 
issue. The feeling I get from the two who are here and the 
one that left is that there is not going to be consensus. 
Shelley has expressed her personal opinion that it should 
be allowed and it seems to me Murray has expressed a 
fairly strong opinion that it should not be. If that is the 
case, I would prefer that we left things the way they are. 

However, a suggestion could be made, since times do 
change and individuals change. Perhaps this issue, review- 
ing guidelines, could be one of the first items of discussion 
for this committee in any new Legislature, because it is my 
understanding that this issue is being reviewed at the fed- 
eral level to see whether or not it should be more partisan. 
So it may be appropriate to avoid any misunderstandings 
that the three House leaders sit down with the committee 
as soon as possible in any new Legislature and discuss 
their ideas. If the guidelines are modified, at least we 
should avoid any future errors of judgement or misunder- 
standings. 

I am totally against any partisanship in constituency 
offices. I think that since we do not seem to have consen- 
sus on household insignia, we should follow the guidelines 
and make sure that any identification of parties is re- 
moved, and the fact that it could be reviewed as soon as 
possible in any new Legislature may be something this 
committee would like to discuss and make an appropriate 
recommendation. 

Mr Chairman, I realize you had to step out for a min- 
ute, but that was the gist of my comments. 

I think there is adequate opportunity for the political 
parties to do mailouts in the ridings at their own expense, 
which is done, I believe, through fundraising etc. I re- 
ceived a letter from Mike requesting some funds. Unfortu- 
nately, I am a little bit short. 

Mr Villeneuve: I hope you are going to contribute. 

Mr B. Ward: I am a little bit short this week. 

Mr Elston: He is just telling you where the money is. 

Mr Villeneuve: Next week. 

Mr Elston: They think you are one of their better 
supporters. 

Mr B. Ward: If the three House leaders would like to 
comment on those observations, I would appreciate it. 


The Chair: Unless we want to go around the table 
and get all the questions out and then maybe have the three 
House leaders comment on them. 
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Mr B. Ward: Probably there are a lot of similarities. 
1630 


Mr H. O’Neil: I guess we are all going to be partisan 
when it comes to news releases or whatever it is, and as 
Shelley says, the content of some of the householders some- 
times can be really political. But again, when we come to 
the householder or, as was mentioned by Brad and a cou- 
ple of others, the constituency office, I do not think we 
should have any party designation. 

On a personal basis, because it is being paid for by the 
assembly, I feel that the householder again is something 
where you talk about some of the things that have hap- 
pened in your riding, some of the grants that have come 
into the riding, some of the things that are going on at 
Queen’s Park. Sure, everybody is political, pretty well ev- 
erybody; you know it is going to have a certain tone, but 
again, I do not think you get into that if you try to check 
over what everybody has written. 

Again, Shelley mentions the colour. You know, I use 
red on my letterhead, I use red on my householder and red 
on other things. If you want to say that you are Conserva- 
tive, you use blue. I do not see any harm in that, but again 
I think the householder and your offices should not have a 
political party designation on them in wording and some- 
thing like that. I think people appreciate that a little more. 


Mrs Marland: I want to say at the outset, no matter 
what this committee decides, I am going to continue doing 
what I am doing. 


Mr Elston: What are you doing? 
Mr Villeneuve: Straight and narrow this lady walks. 


Mrs Marland: There is something about teaching old 
dogs new tricks. I want to tell you that I have been in 
politics a very long time. 


Mr Elston: Not that long. 
Mr McClelland: She started very young, though. 


Mrs Marland: I have not checked, but I know that 
my plurality in this last election, if not the highest in this 
Legislature, was in the top three or four, and I want to say 
that in my riding, to get 55% of the vote is not done by 
misusing their money to tell them about my party affilia- 
tion. I cannot put it any more clearly than that, and we are 
very naive if we think that because we are in the govern- 
ment or we are in the opposition or we are in the third 
party that the public really cares on a lot of the issues. 
Frankly, I do not care who looks back over the household- 
ers that I have done in the six years I have been here, and I 
have done at least two a year and I have done a calendar. I 
frankly do not agree with what Shelley says, that we write 
everything in a partisan way. I report in the calendar—and 
Murray will be interested in this. Even on the auto insur- 
ance bill, I reported what the bill meant to those people 
reading it. I use the householder as a vehicle of informa- 
tion about legislation that is being passed. 

I think, if we are using the taxpayers’ money for those 
householders, then we had better use it as a tool of infor- 
mation for them. In my riding I am talking about 42,000 
households. Now, of the 42,000 households, if I am very 
antigovernment, whoever it is, I am going to offend a third 


of them. If I am pro our party’s opposition role in some- 
thing, I am going to offend some whom I might otherwise 
be encouraging. You have always got to look, I think, at 
who it is you are giving the information to, who receives 
that householder in their homes—and everybody knows 
they pay for it, by the way. There is never a question about 
who pays for those householders. 

When they read it, if they happen to be Liberal and the 
Liberals are the government and all you are doing is taking 
four or eight pages to damn their party, there is no way you 
are ever going to impress them with your own individual 
credibility. And it is perfectly true that if you can impress 
people with your own credibility and your own sincerity 
and your own commitment to serve them at the constitu- 
ency level, you can pick up support. Now, this is free 
advice for those of you who are going to face your first 
re-election campaign five years from now. But frankly, if 
you are very partisan, it does not matter whether you are 
government or opposition, you do put people off and you 
put them off for the fact that you are using their money to 
promote your own cause. But if you are giving them infor- 
mation that they need on what is going on at Queen’s Park, 
which I do, or what is going on in my riding that comes 
under provincial jurisdiction—I mean, if I have a filthy 
industry that is spewing pollution into the atmosphere, 
which I happen to have, or something goes wrong with the 
sewage treatment plant and it is a provincial jurisdiction, I 
tell them exactly what the provincial jurisdiction is, what 
the province is responsible for, and what they are empow- 
ered to do to solve their problems. 

I tell them about other things their provincial tax dol- 
lars can provide for them. That is the kind of householder I 
do, that is how I use my householder. So I support totally 
the existing policy on constituency mail and householders 
and constituency office signage. Funnily enough, I do not 
even have a sign outside my constituency office because | 
am now in an area where signs are not even permitted. 


Mr McClelland: It is in the window. 

Mr B. Ward: How do you know? 

Mrs Marland: You cannot even read it from the road. 
Mr McClelland: You can read half of it. 


Mrs Marland: I simply say to you that you might 
think that because our party is the government or your 
party is the government, that is an advantage. Well, it is an 
advantage for the people who support you now, but it is 
not an advantage for those people who would like to know 
a little bit more about you. You put them off because right 
away you are so partisan, you are not giving them both 
sides of an issue and giving them credit for having their 
own intelligence to decide which they support. Like us in 
the House, if we are being honest, which we are, there are 
issues in these chambers where all thrée of us can agree 
with the position of the other parties from time to time, as 
individuals. 

We cannot as a caucus, because this is the caucus posi- 
tion, but as individuals—if the government does some- 
thing good, quite frankly, I will say I agree with that 
position of the government because I think it needs to be 
said. Our readers do not know what we stand for. They do 
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not know what we believe in. So I think these household- 
ers are a very important obligation on our part to commu- 
nicate with our constituents and we better not miss that 
fact. 

The other thing I want to say, because it is interesting 
with our three House leaders here—Ernie, you might want 
to hear this because you might agree with me. 


Mr H. O’Neil: You had better, Ernie. 


Mrs Marland: There is one exception to this party 
designation that Iam quite happy to put on the record and I 
want to put on the record. I think that if Shelley is the New 
Democratic Party’s House leader—or the PC House leader 
or the Liberal House leader—she should use that as a title. 
It is their option, but I think that if they have a title associ- 
ated with their job as an elected person, they can use the 
party designation because it is part of their title. If they are 
the PC whip or the Liberal whip or whatever, it is up to 
them. I do not see that as a party affiliation the way you 
can put New Democratic Party or Progressive Conserva- 
tive Party on your householders. 

So I make that one exception. I am thinking of their 
business cards primarily, quite frankly, and I do not even 
know if they have them on their business cards. But I am 
simply saying that if you are a House leader or a whip or 
something, that is an honour bestowed on you. It ends up 
being approved by a resolution of the House, I guess, 
when those appointments go through. 


Interjections. 


Mrs Marland: Well, certainly committee chairmen 
are approved by a resolution of the House, because we 
approve our committee makeup in the House. 


Mr Eves: Just the membership. 


The Chair: Could I just jump in here? There are a 
number of other people who want to speak. I was wonder- 
ing if we could limit our discussion to the questions, be- 
cause I know the House leaders have other duties to 
perform and time is getting on. I believe, Mike, you are 
next. 
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Mr Cooper: I want to reserve my time to debate later. 
Right now I just want some clarification. I put a trillium on 
my sign and what I have a problem with is “MPP.” I really 
have a problem with that because a lot of people do not 
understand “MPP” and “MP.” I wanted to clarify that I 
work for the province of Ontario and I think most people 
in Ontario relate to the trillium. What happened was that 
my trillium was halfway between the trillium that we hand 
out and halfway between our logo trillium. They ruled 
against it and I paid for it. I fixed it and I have put the 
Ontario trillium on it now, so that is no problem. But one 
of the things that was brought up here is that we have to 
distinguish between identification and partisanship. 

I think there are a lot of ridings where you have to 
identify yourself as MPP, such-and-such a party, because 
there are some ridings that just do not relate. When they 
see the party they can identify it, especially with the 
householders that are coming out. That is one thing we are 
going to have to clarify, so that is part of the identification 
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thing. But we are talking about whether it is paid for out of 
our pockets or by the finance branch. What I am asking the 
House leaders here is, if I choose to put a sign up and I pay 
for it out of my pocket, is it all right to put “Mike Cooper, 
MPP, NDP”? Is this what you are saying? Then we do 
have to redefine the guidelines. 


Mr Elston: No, I think my reference was basically to 
the mailouts. In a case where there are repeated offences, it 
is up to the caucus, but, let them deal with it. On the issue 
of a constituency office, I do not care how you get the sign 
up, it should come down. I do not think that if you bought 
your own— 


Mr Cooper: So we actually have to review the guide- 
lines, is what you are saying. 

Mr Elston: There is just no way that you should put a 
partisan designation on your constituency office, but on a 
constituency office, I do not care if you pay for it. You can 
pay for your mailouts if you want to show your affiliation 
and do all that sort of stuff. That is totally up to you. I am 
not going to suggest that because I say something, that 
should stop you from mailing out your New Democratic 
Party material, but just do not have it go through the Legis- 
lative Assembly. 

The constituency office, though, I do not care whether 
your association pays for it or you pay for it, I think that 
would be totally wrong and should be removed right away. 


Mr Cooper: I totally agree with you and I think that is 
why this committee should look at these guidelines and 
figure out exactly where we are going. 


Mr Owens: Mr Chair, it sounds like we have reached 
a consensus on the constituency office issue. I firmly be- 
lieve that the constituency office should be a place where 
non-partisan activity goes on and where work with constit- 
uents is paramount, rather than advancing the goals of our 
particular party. 

In terms of the householders, however, we talked about 
changing the guidelines and it is my feeling, again, that no 
member would be coerced into or forced to use his or her 
designation on the householder or the information that has 
gone out, and I think that is an important difference. Just 
because the guidelines say it is all right to put the NDP, the 
Liberal or the Conservative logo on does not mean that 
you have to do it. I think you have to be sensitive, as Ernie 
has suggested, to the needs of the constituents, and I agree 
that putting PC or NDP or Liberal logos or information on 
Christmas cards is completely in bad taste. 

But again, in terms of changing the guidelines, it is to 
avoid the kinds of discussions we seem to be having in the 
House that take up the time the opposition has to ask its 
questions about what the government is doing, to present 
the latest brown envelope, or whatever the goals and aspi- 
rations are of the opposition. Again, at the risk of repeating 
myself, there would be no onus on a particular member to 
use any designation on his or her letterhead. I think it just 
takes it out of the realm of debate and leaves more time for 
debate on issues of substance, and this is clearly why we 
are here, not to argue about who has whose letterhead and 
who is putting what in his or her leaflets. 


Mr Villeneuve: Mr Chairman, I will not be too long. 
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I fully agree with the constituency office. That must be. 
I feel our householder is an extension of that constituency 
office. The calendars and the two householders I sent are 
informative. They will have clips of my presentation in the 
Legislature. Whether my constituents agree with it or not, I 
do not know. But if we allow the inclusion of party affilia- 
tion in the extension of that constituency office which is 
the householder, we have lost control. 

I am not here to witchhunt anyone. I tell you, when you 
live in the shadow of Parliament Hill, maybe it is better not 
to describe your particular party affiliation. But that is a 
story for another day. 

I firmly believe that the householder is the extension of 
your constituency office as a piece of information, and I 
just cannot in any way accept party affiliation because at 
that point we are sending a wrong signal, a wrong message 
and, God, how do you control it? That is it. 

The Chair: Thank you. I have a point of clarification 
for the three House leaders as well. We have mentioned 
the fact of “consensus.” I wanted to clarify what they mean 
by “consensus.” 

Hon Miss Martel: I would have said that if you 
wanted to look at changing that, it could be done only if 
people agreed there was some room to move with respect 
to putting a party label on. I do not hear that, so I would 
not proceed with it any further. 


Mrs Marland: No, but the question is—I have raised 
it with the Chairman—when you are saying “consensus,” 
do you mean consensus of parties? We are a committee, so 
are you Saying that if the Liberals and the NDP feel there 
should be this change, it goes? 


Hon Miss Martel: No. 

Mr Eves: No. All three parties agree, in my opinion 
anyway. 

Mrs Marland: That is what the Chairman thought. 

Mr Owens: As long as we can vote. 


Mr Elston: It does not have to be unanimous in the 
sense that the parties among themselves, or inside their 
own membership, will have a discussion and may then 
come up with a result. Then you come back together as 
each of the three caucuses and you say, “We have come to 
a consensus inside our organization.” That is the type of 
consensus, because you are not going to get unanimous 
consent of all the members. Consensus would have to be 
among the representatives of the three parties. 

Mrs Marland: Consensus is not unanimous. That is 
the point I am making. 

Mr Elston: That is right. 

Mrs Marland: You are giving us a difficult job here. 
Are you saying a consensus of two parties versus a third 
party? 

Mr Elston: No. We are not saying majority. Consen- 
sus is not majority. Do not confuse the two concepts. 

Mrs Marland: No, it is not. It is also not unanimous, 
though. 

Hon Miss Martel: If I might, I use “consensus” the 
way I use it in cabinet, which is that we all come to an 
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agreement among ourselves, not that one or two people 
disagree and we go ahead anyway. We come to an agree- 
ment or it does not fly. 

What I am saying to you is that I have not heard any 
agreement here, so my personal opinion is to let it go. You 
just keep the guidelines that are in place and remind every- 
one of what they are and go from there. 


Mrs Marland: I see. 


Hon Miss Martel: I wanted to be clear at the very 
beginning that I was speaking only personally, that I talked 
about my own perception in the discussion that went 
around our caucus and earlier this morning in cabinet, that 
very Clearly, if a consensus could not be reached, that is, if 
three parties could not come together and make an agree- 
ment, leave it. That is what I am hearing: just leave it. 


Mr Eves: I agree entirely. 


Mrs MacKinnon: Mr Chairman, I have a question. 
Inasmuch as it is good enough for the federal government, 
why is it not good enough for the provincial government? 


The Chair: Do not get into that argument, please, 
Ellen. 


Mrs MacKinnon: The mailouts are clearly identified 
and I do not have any problem with that when I get one in 
my apartment. I like to know who this gentleman was, 
what he represented, where he came from. I do not have a 
problem with it. When we were in Ottawa, unless I misin- 
terpreted it, I am sure they were in the process of writing 
up the guidelines in order to identify the parties. 


Mr Eves: There are a lot of mistakes Ottawa has 
made that we would not want to duplicate here in the great 
province of Ontario. 


Mrs MacKinnon: That is beside the point. 


Mr Elston: I do not think it is beside the point. I really 
think we have chosen to be a constituent group apart from 
those people and I just feel it is better if we stay away from 
that. You can be as partisan as you want as a member in 
other ways and you can get money from your constituency 
association to be partisan and you can make speeches, 
whatever, but I just think in this sense it is better. I do not 
think we have to follow the leader or any of the MPs from 
Parliament Hill. 


1650 


Mrs MacKinnon: Then the guidelines have to be 
changed because as J read the guidelines, as long as the 
party or the caucus or government service or whoever it is 
pays for it, we will not put this on. But if I say “Look, I am 
going to pay for that myself,” I can put anything on it I 
like. And if I were a millionaire, maybe I would do that. 

Mr Elston: You can do that now. You are quite free to 
have your constituency association pay for any material 
you want shipped out, however you want it identified. You 
can pay for anything yourself. 


Mrs MacKinnon: That is what I am saying. 


Mr Elston: We are just saying that when it comes to 
the franking privileges and the three paid production 
pieces you mail out, they should not be identified. 
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Mr Owens: Do these franking privileges include 
using our franked information on behalf of community 
groups like the Canadian Mental Health Association? 

Mr Elston: I think I know what you are getting it, but 
my opinion is that you use them only for the members’ 
privileges. You cannot substitute somebody else for that. 
That is my view. 


The Chair: Do the House leaders want to sum up? 
Mr Eves: We all agree. It is one big, happy family. 


Hon Miss Martel: I just wanted to say one thing to 
the members. Margaret and I get along very well, but we 
usually disagree and here is another day that we did. I got 
59% in my riding and I have blatantly partisan political 
mailouts and always have. I guess it just depends on the 
riding you are from. 


Mr Eves: You have your dad distributing. 
Mr Elston: That is right. You have an advantage. 


Mrs Marland: They do not know another party exists 
in your riding. 

Mr Eves: Some day they might. 

The Chair: I wish to thank the three party leaders for 
coming along here this afternoon. It certainly has given us 
some ideas for thought. 

On the question before the committee, as it relates to 
the letter sent to Mr Elston and then referred to this com- 
mittee, the Speaker indicates that it is unclear as to 
whether the identification of a party affiliation is a viola- 
tion of the guidelines. He is actually not sure that it is and 
is possibly seeking direction from the committee as to how 
to reply. 

Mrs Marland: How much more do we have to talk 
about it? If you are looking for a response, I would be 
willing to say the guidelines are very clear. They are very 
easy to understand, and having heard from the three House 
leaders today, there is only one way to interpret the answer 
to his question. 

But I also think I would like our response to the 
Speaker to be softened by the fact that when we are newly 
elected and we come into office, those are very legitimate 
mistakes. Nobody knows anything from anything when we 
first come down here, and how many of us even go 
through and study all of the regulations? To be perfectly 
honest, the answer is that we do not. You come down here 
and try to get the office organized and get constituency 
offices organized, and there is so much going on that first 
year after you are elected that it is very easy to do some- 
thing in complete innocence that it may be a contravention 
of a guideline. Well, fine. Now we are told about it and we 
can correct it. I really think that is how I feel about what 
has happened. 

Mr H. O'Neil: I tend with Margaret to, as you say, put 
people who are new or sometimes even when they are not 
new—there are mistakes that can be made and there have 
always been in the Legislature. When we were the govern- 
ment, when the Conservatives were the government and 
now when you are the government, examples were and are 
going to be brought forward where people have made a 
mistake. It is embarrassing, you correct it and you go on. 





That is basically what happens. I do not think any one party 
has a monopoly on being perfect. It happens to everybody. 


Mr Owens: To my question about repayment of the 
money: I think, if I am hearing correctly, that we temper 
the decision with some sense of justice, to say okay, it has 
happened once and we can be assured that it will not hap- 
pen again, from this particular individual anyway, and that 
the caucus or caucuses involved—because it is possible 
that it is going to happen with your party, Margaret, and 
with your party, Hugh—that we recommend— 


Mr H. O'Neil: I do not think you give them a bill for 
$40,000. 


Mrs Marland: I do not think we should recommend 
that the caucus refund them or whatever. We do not have 
the power to say that. 


Mr Owens: No, I am suggesting that neither the cau- 
cus nor the individual be held responsible for the mailing 
and production costs, even though we have suggested that. 


Mrs Marland: What are you saying? That the Legis- 
lative Assembly pay for them to make another mailing? 


Mr Owens: We have had one particular issue referred 
to us by the Speaker. The situation is clearly conductive to 
discussion around the issue, and we seem to have reached 
a consensus where some of us agree to disagree. In terms 
of the issue that was referred to us by the Speaker, I 
thought I was hearing, and you can correct me if I am 
wrong, that while the member may have violated the exist- 
ing guidelines—and it is probably pretty clear that he has, 
without trying to weasel on the issue—the caucus not be 
held responsible, nor the individual, for the expense of the 
production and mailing of this particular leaflet. 


Mr H. O’Neil: Which case is this? 
Mr Cooper: Mr Perruzza. 


Mrs Marland: I will answer your question. That is a 
calendar, is it not? Yes. Now, we are talking about some- 
thing that has already gone out. It has already been paid 
for. There is no need to discuss the expense of it. It is 
already gone. It is past. 

What our discussion is about today, as far as I am 
concerned, is the issue that it raises: What are we recom- 
mending from this day on? As far as I am concerned, that 
was paid for by the Legislative Assembly because it was a 
calendar. But it is gone. So we just leave it as it is. 


Mr Owens: Margaret, I understand that. 
Mrs Marland: You cannot reverse that. 


Mr Owens: I guess my intent is to ensure that some- 
body from the finance branch, because the member has 
been found in violation of the guidelines, is not going to go 
after the member or the caucus for reimbursement. The 
issue with the member for Kitchener-Wilmot is that he had 
to replace a sign at his own expense. So, yes, the sign was 
already up, the sign had already been paid for, but he still 
had to reimburse out of his own pocket. I would suggest 
that the cost of replacing one mailout for an individual will 
be quite onerous. 


Mrs Marland: But he does not even want to— 
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Mr B. Ward: If I may interject, I think we are agree- 
ing here. We recognize that the item that was sent to this 
committee was an honest mistake and we do not expect 
any action to be taken. Because it was sent to us, we 
reviewed the guideline and recommend that the guidelines 
remain in place for future reference. 

Mr H. O’Neil: And we sort of self-police it. Again, as 
I think somebody mentioned, something could happen 
again. Something may go out that— 

Mrs Marland: But I would be very clear; I do not 
want to see another calendar go out with it on. We are not 
going to say that individual now gets four householders 
because one was in error. 

Mr Owens: No, that is not what I am saying. 

Mr B. Ward: What we are saying is that we recognize 
it was an honest mistake. 

Mrs Marland: That is fine. 

Mr B. Ward: And that no action be taken because of 


Mrs Marland: That is right. 

Mr B. Ward: I think that is consensus. 

The Chair: The other suggestion was to follow up 
with a letter to all members reminding them of the guide- 
lines and the fact that these caucuses also police this issue. 

Mrs Marland: I feel a little badly about the person 
who is having to replace the sign. 

Mr H. O’Neil: What did it cost you? 

Mr Cooper: It cost $172. 

Mrs Marland: Was it you? 

Mr Cooper: Yes, it was me. 

Mr Morin: How much? 

Mr Cooper: It was $172. I have no problem with that 
because I understand where it was coming from. It is the 
constituency office, and I am fully in favour of keeping the 
constituency office non-partisan. It was just a bit of an 
error trying to identify myself as provincial rather than 
federal for my constituents. But I have no problem with 
paying that. 





Mrs Marland: I did not even make that announce- 
ment because I did not even know who it was. 

The Chair: Does the Chair clearly understand the di- 
rection of the committee? 

Mrs Marland: It is all in Hansard, thank goodness. 


Mrs MacKinnon: Is my office sign in violation? It is 
white and orange. 


Mr Morin: No. 


Mrs MacKinnon: Well, somebody questioned the 
colour of that calendar. 


The Chair: The Chair will send that letter to the 
Speaker and also send a letter to the members reminding 
them of the guidelines and of how the caucuses also police 
this particular area. 


Mrs Marland: | just want to confirm the guidelines, 
Mr Chairman. 

Mr Owens: Surely you have read them. 

The Chair: Through the Chair, please. 

Mrs Marland: I just want to confirm that we include 
those pertinent guidelines so they do not have to bother 
going to look them up. 

The Chair: Yes. Any further comment on this 
issue? There being none, any further business before 
the committee? 

Mrs MacKinnon: Mr Chairman, I am having a prob- 
lem and I do not think I am alone in this place because J 
have heard others say the same thing. I do not, myself, like 
the products made by Pepsi. I prefer Coke products. You 
cannot get them in this building and I am wondering why, 
and what do we have to do to have them? It sounds minor, 
but at 3 or 4 in the afternoon when you are having a cold 
Coke caffeine fit, you need it. 

Mr H. O’Neil: I am just the opposite. I will never 
drink a Coke. 

The Chair: I will ask the clerk to get an answer on 
that question for you. There being no further business, this 
committee stands adjourned until 3:30 next Wednesday. 

The committee adjourned at 1702. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Wednesday 29 May 1991 


The committee met at 1537 in room 228. 


REVIEW OF FREEDOM OF INFORMATION 
AND PROTECTION OF PRIVACY ACT, 1987 
Resuming consideration of a comprehensive review of 
the Freedom of Information and Protection of Privacy 
Act, 1987. 


The Chair: I would like to call to order the standing 
committee on the Legislative Assembly. 


MINISTRY OF COMMUNITY AND SOCIAL SERVICES 


The Chair: We have a group of witnesses today from 
the Ministry of Community and Social Services. Would 
they come forward at this time, please. I understood there 
were four. 


Mr Gooch: There are other people from the Ministry 
of Community and Social Services present. If you would 
like, they can be publicly identified. 


The Chair: Yes, please. Thank you for appearing here 
this afternoon. If you could all state your names and the 
positions you hold within the ministry. 


Mr Gooch: My name is Peter Gooch. I am a policy 
analyst in the children’s services branch at the Ministry of 
Community and Social Services. My responsibilities have 
to do with legislative policy largely concerning the Child 
and Family Services Act. 


Ms Koskie: My name is Mary Pat Koskie. I am coun- 
sel in the legal branch. 


Ms Thompson: My name is Sandra Thompson. As 
well, I am counsel in the legal services of the ministry. 


Ms Shilman: I am Sora Shilman. I am a policy analyst 
in the FIPP unit of the ministry, which is the co-ordinating 
office for our ministry. 


The Chair: You have as much time as you want to 
make your presentation here this afternoon. 


Mr Gooch: I am hoping that members of the committee 
have a handout that was prepared for the committee con- 
cerning the interrelationship of the Child and Family Ser- 
vices Act as it applies to children’s aid societies and the 
Freedom of Information and Protection of Privacy Act. 

It is my understanding that the committee had heard at 
least one submission from a citizen expressing concern 
about the fact that the Freedom of Information and Protec- 
tion of Privacy Act does not apply to children’s aid socie- 
ties and other agencies that are funded by the Ministry of 
Community and Social Services. What I would like to do 
is just take a brief amount of time to explain the current 
state of the law concerning records and confidentiality as it 
applies to MCSS agencies and then simply take whatever 
questions the committee has. Is that reasonable? 


The Chair: Please proceed. 


Mr Gooch: Okay. What you should know, just for 
background, is that the Child and Family Services Act is a 
very large statute. It governs a very broad range of inter- 
ventions, in general terms interventions with children with 
special needs. The young offenders programs that the gov- 
ernment runs for children aged 12 to 15 are governed by 
the Child and Family Services Act. Matters concerning 
adoption, children in need of protection, some children’s 
mental health services are all governed by that statute. 

All child protection services are governed by children’s 
aid societies. Children’s aid societies are agencies. They 
are not government, they are not-for-profit corporations 
with volunteer boards and as such they are not part of 
government, although they are very heavily regulated and 
controlled and their mandate is very clearly set out under 
the Child and Family Services Act. The current status of 
the law as it applies to records of children’s aid societies is 
as follows. 

Let me back up a bit and say that obviously the Minis- 
try of Community and Social Services is governed by the 
Freedom of Information and Protection of Privacy Act. In 
those instances where there are services provided directly 
by the ministry, either schedule 1 agencies or other ser- 
vices like young offenders custody or detention facilities, 
wherever the ministry is running a facility, of course the 
Freedom of Information and Protection of Privacy Act 
applies. 

It also applies to two agencies established under the 
Child and Family Services Act: the Child and Family Ser- 
vices Review Board and the Custody Review Board. The 
Child and Family Services Review Board is a quasi- 
judicial review body that reviews certain matters where 
decisions are made about children and the Custody Review 
Board also has a very limited role under the act to provide 
recommendations to service providers concerning deci- 
sions made about young offenders in custody or detention. 

So where the ministry runs a facility or where there is a 
scheduled agency under the Child and Family Services 
Act, the Freedom of Information and Protection of Privacy 
Act applies. The Freedom of Information and Protection of 
Privacy Act does not apply to children’s aid societies or 
the many other agencies which MCSS funds, whether non- 
profit corporations or in some cases for-profit service pro- 
viders. Although they are governed by the Child and 
Family Services Act, they are not government per se, so 
the Freedom of Information and Protection of Privacy Act 
does not extend to them. 

When this act was enacted in 1984 there was a part of 
the act, called part VIII, which concerns records and confi- 
dentiality, and the intention clearly was to bring all those 
service providers, that is, agencies that MCSS funds, into a 
protection-of-privacy and confidentiality scheme and to 
govern the way that service providers disclosed records or 
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provided access to information. Though the part was writ- 
ten into the law, it was never brought into force. When the 
act was proclaimed, it was proclaimed excepting the 
sections of the whole part VIII, which governs records and 
confidentiality, and it remains not in force. 


Mr H. O’Neil: Why did that happen? What happened 
that they did not bring it in at that time? 


Mr Gooch: I was not employed by the ministry at that 
time, so I cannot give you a definitive answer. What I have 
been told is that it was recognized in 1984 that part VIII as 
it was enacted was deficient. It was not an adequate 
scheme. It was known that there were flaws in it. Also, I 
believe, although I am not certain—some of you may well 
know much better than I do—the government at that time 
was considering its own freedom-of-information and pro- 
tection-of-privacy legislation. Certainly by 1987 it was 
clear that that legislation was going to be brought into 
force and it was decided that we should look at part VIII 
and bring it into as close a consistency as was reasonable 
with the provincial statute before it was proclaimed. 

A lot of effort was put into having an open and reason- 
able process to effect those changes, so in 1987 and 1988 
the Ministry of Community and Social Services consulted 
extensively, mostly with service providers who would be 
directly affected by the proposed changes. We also of 
course had to take some time at the conclusion of that 
consultation to draft the proposed changes and go through 
cabinet approval. As a result, it took many years, but in 
June 1990 there was an amending bill to the Child and 
Family Services Act introduced by the previous govern- 
ment, very late in the spring sitting of the Legislature. 

Part of the reason it took so long is because that 
amending bill addressed many other matters, many other 
provisions sprinkled throughout the Child and Family Ser- 
vices Act. It was a very extensive amending bill. But a 
good part of it, a significant part of that amending bill 
concerned part VIII and proposed some very particular 
changes to the scheme as it was enacted, as I said, to bring 
it as close as seemed to be reasonable then to the provin- 
cial statute. 

As you are aware, with the rising of the Legislature the 
bill died and the present government has not yet introduced 
an amending bill to go forward with those amendments. 


I am not sure if it is of interest to the committee, but 
what I could do is very briefly outline what kinds of pro- 
visions of part VIII now exist as they are enacted in the 
Statute: Part VIII concerns the disclosure of records by 
service providers. Like the provincial statute, it permits 
disclosure on consent and it sets up some limited, specified 
exemptions when disclosure can be made without consent; 
it provides access to records. Children 12 and older can 
have access to their own records and parents can have 
access to any records which concern them, which are their 
own records, and they can also have access to records of 
their children; it permits service providers to deny access, 
again in limited, specified circumstances; it also sets up a 
process roughly analogous to the provincial statutes routes 
of appeal to the commissioner in that under the Child and 
Family Services Act, as it is enacted, the route of appeal 





would be to the Child and Family Services Review Board, 
which I mentioned earlier. 

In 1990, amendments were again proposed to bring 
part VIII into consistency with the provincial statute. One 
of the major changes that was proposed was that there 
would be provisions introduced regarding the collection of 
information. As part VIII now stands, there are no provis- 
ions, or very limited requirements, around the collection of 
information. We would have proposed changes that would 
have required collection of information directly from the per- 
son concerned, again with limited, specified exemptions. 

It also would have introduced changes to make sure 
that children’s aid societies could carry out an investiga- 
tion of allegations or evidence or information about a child 
who was in need of protection or alleged to be in need of 
protection. There were amendments introduced that would 
make it clear that the limits on disclosure, the limits on 
collection and so forth would not impede that very central 
core function of the children’s aid society to conduct an 
investigation about a child in need of protection. 

There were also several—I hesitate to use the word 
“technical” because there are always issues of policy and 
legislative change, but there were some smaller changes 


_ introduced to bring part VIII into closer consistency. For 


example, though the present scheme would allow individu- 
als to propose corrections to the records, there was nothing 
to allow individuals to attach a statement of disagreement 
to a record. The amendments would effect that sort of 
change. 

The present Minister of Community and Social Ser- 
vices has not yet made a decision on whether to proceed 
with those amendments. It has not been a matter which has 
come before her as an issue of priority. 
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Mr H. O’Neil: Just for my own information, in a case 
where some of the children’s aid societies are dealing with 
sexual abuse, what happens now? In other words, no one, 
the parents or the children, would have access to those 
records? 


Mr Gooch: The ministry has in place a policy. There 
is a manual called the Case Information Disclosure Policy 
Manual and it sets out the expectations of the ministry on 
service providers. It was widely distributed in 1985. Be- 
cause part VIII was not being brought into force, it was felt 
that to fill that gap to some extent, there would be guide- 
lines sent out. As I say, they were widely distributed, and it 
remains the ministry’s policy. 

What the guidelines say is very close in fact to what 
part VIII as enacted says. The ministry’s policy is that 
children 12 and over, and parents, in the case you men- 
tioned, should have access to their records, and service 
providers, the children’s aid society, should not refuse to 
disclose a record unless there were some reason to believe 
that significant physical or emotional harm would come to 
the person who was receiving the access to their own record. 

I would be misleading you if I left you with the im- 
pression that all service providers follow those guidelines. 
They are there as guidelines; they have no weight in law. 
Service providers do have a significant amount of discretion 
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to either follow the guidelines or not. There is not a uni- 
form following of the guidelines across the province, so I 
suspect the children’s aid societies may differ in the extent 
of access they grant to parents. 

Mr H. O’Neil: They would sort of weigh on the side 
of keeping that information confidential as a protection to 
either the child or— 


Mr Gooch: It really might depend on the policy of the 
particular children’s aid society, but it is my understanding 
that many children’s aid societies feel very strongly that the 
information they carry is very sensitive and possibly damag- 
ing, and in many cases they are reluctant to release records. 


Mr H. O’Neil: You mentioned the age of 12. What 
happens under the age of 12? 


Mr Gooch: If part VIII, as it is enacted right now, were 
brought into force, children under the age of 12 would not 
have a right of access to their records. Under the amend- 
ments, that remains the same. There was no proposal to— 


Mr H. O’Neil: What about parents of those children 
under the age of 12? 


Mr Gooch: They can have access as of right to their 
children’s records. The only restrictions on that access are the 
very specific exemptions set out in the act, where harm might 
come to the person who is receiving access. Also, there are 
some restrictions about the release of psychiatric, medical or 
other kinds of assessment reports, where the service provider 
is not required to release those reports but would be required 
to provide the parents or the child, as the case may be, with 
the name of the person who conducted the assessment so 
they could follow up with that professional. 

Mr H. O’Neil: In the particular case we heard, which 
was back in the fall, where this person was claiming it was 
hard to get information—I do not know whether you are 
familiar with this particular case that was brought before 
the committee? 


Mr Gooch: I did read the transcript of the presentation. 


Mr H. O’Neil: Could you comment at all on that par- 
ticular case? Would you want to? 


Mr Gooch: I do not have a clear enough recollection 
of the particular matters in that example to pretend to com- 
ment on it particularly. What I would say in general is that 
because children’s aid societies and other agencies do have 
a fair amount of discretion, I have no reason to question 
that witness’s experience. I have no reason to doubt that 
what she said she was given access to or denied access to 
is in any way wrong. 

I am concerned that the committee understand that 
there is at least the intent to go forward with a very com- 
prehensive scheme that would provide access and would 
remedy some of the very real concerns that witness 
brought to this committee. 


Mr Villeneuve: [ also think back at that case, and it 
was a very traumatic case. I believe this was a 14-year-old 
and it involved the parent’s communication with children’s 
aid. Children’s aid stood in the way of communication and 
I think advised the young lady, who was having major 
problems at that time, what her rights were, and it contrib- 
uted in a negative way to a very tragic situation as the 


story unfolded. Is there any way when a 14-year-old has 
problems with a caring mother—hopefully there would be 
two parents—somehow or other to bring the two together, 
as opposed to seemingly wanting to split them? Do you 
have any jurisdiction over this? Are they autonomous? 
What is the score? 


Mr Gooch: In general, the Child and Family Services 
Act strikes a very difficult balance between the autonomy 
and integrity of the family unit and some very specific 
procedural rights for children. I do not know how to give a 
more specific answer than that without talking about par- 
ticular examples of interventions, where children do have 
some rights and they do not—with respect to Part VIII, 
again the legislative scheme that has been contemplated 
would give parents the right to see their children’s records, 
and that would give them at least some opportunity to 
question the service providers’ decisions and evaluations 
of the situation. There are many interventions or attitudes 
that service providers bring or particular decisions they 
make that are outside the reach of any statute. 


Mr Villeneuve: What was happening here, I recollect, 
was that finally the mother did get information through 
freedom of information. Some of it was blacked out. A lot 
of it was someone’s interpretation, someone’s opinion. In 
the mother’s opinion this was not accurate information at 
all, and this was after the child had died. She was just 
trying to straighten the record, and apparently there was no 
way this record could be correct, be it all too late. 

These are alarming situations indeed, where common 
sense has to be used. We are dealing with individual sce- 
narios, and there is no pat answer across the board. You 
have to deal with so-called professionals who really know 
what they are doing, but there are instances where a great 
deal is left to be desired, and I do not know how we, as a 
committee, based on your input and input from others, can 
come up with some sort of a broad spectrum to assist 
parents, to assist CAS. 

It is a very difficult scenario. That was a case in my 
riding where I was dealing with a lady who had a very 
similar problem with a young lady about the same age. 
Luckily, we hope, things have turned for the better, but it 
has been a real fight for the mother. When this young lady 
winds up in hospital, she keeps being told—she is given 
her rights immediately—“You do not have to communi- 
cate with your mother.” In this case we have very caring 
parents, but a difficult communication problem. 


Mr Gooch: In response, I believe it was the intent of 
part VIII in providing access by parents to their children’s 
records, to give them a way to challenge or correct defi- 
ciencies that they saw in the service providers’ perceptions 
or decisions. I believe that was the intent of doing it there. 
Certainly it is ministry policy that parents should have 
those rights of access, as I have described. 


1600 

Mr Villeneuve: I think somewhere, somehow, there 
must be some exception made. Children definitely have 
rights, of course. Whenever the reading of their rights 
compounds an already serious problem, somehow or other 
seemingly you would be able to overlook this. When we 
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are dealing with the child who has major problems and all 
of a sudden he or she is being told, “You do not have to do 
this and you do not have to do that, you are on your own,” 
it does not help. 

Mr H. O’Neil: I have one other question. When you 
get into freedom of information and you get into opening 
up the records, whether it be to the child or to the parent or 
to someone else, there could always be the reluctance of 
the case worker wanting to put certain things down on that 
record that might be very important. Really, it is a contra- 
diction saying maybe it should not be written down, but it 
is going to be made public. Would there be circumstances 
where there would be that reluctance and you might not 
have complete records? I wonder if you would like to 
comment on that. 


Mr Gooch: Yes, there has been traditionally a very 
high level of concern by service providers about what open 
access to records would do to record-keeping. I believe 
that at the time of the amendment to the Mental Health 
Act, which provided an open access to clinical records, 
there were very grave concerns expressed by psychiatrists 
and other medical practitioners. It is my understanding that 
many service providers, in contrast to what you might ex- 
pect—and the scenario you sketched is quite a reasonable 
one—what we are told is that service providers in fact find 
a contradictory result. They find that the records improve, 
because no longer can they simply state an opinion. If they 
write an opinion in a record, if they make an observation, 
if they propose an explanation, because they know the 
records will be accessible, they have to justify the posi- 
tions they come to or they have to justify the observations 
they have made. 

Mr H. O’Neil: Could there be a reluctance for them to 
write down certain things that would be important to the 
record? 


Mr Gooch: I believe the proposed exemptions to ac- 
cess would address just that. If the service provider is re- 
luctant to write something in the record because he or she 
believes that information would be very damaging or 
harmful or traumatic, there is a provision in the act. Again, 
if it were to be enforced, there is a provision in the legisla- 
tion and under the amendments that would allow the ser- 
vice provider to withhold that record. 


Mr H. O’Neil: Can you give me an example of that? 


Mr Gooch: If a child were seeking access to a record 
and there was information on that record about the past 


sexual history of the mother, for example, and if that informa- 
tion were not known to the child and the service provider is 
very concerned about its effect on the child, that information 
could either be severed or it could be withheld. 

Now the child would have a right of appeal, just as you 
do under the provincial statute, and the Child and Family 
Services Review Board would have a way of looking at 
that record and hearing the service provider’s concerns 
about release, hearing the child’s or the parent’s request for 
access to that information, and reaching a binding decision 
about whether to release it. So there are safeguards and 
checks and balances built into this scheme. 


Mr H. O’Neil: If, as you say, this present legislation 
is sitting on the minister’s desk, I guess it is for the com-. 
mittee maybe to have a look at how important that is, 
whether we should be pressing that it be brought forward 
and something be done with it right away. 


The Chair: Any further questions? There are none. I 
thank you for coming along here this afternoon and mak- 
ing your presentation. 

There were two other groups of witnesses scheduled to 
appear before the committee this afternoon. They actually 
had been scheduled over the last number of weeks. For a 
number of reasons, they could not make it this afternoon, 
so we will reschedule them for next week. They are from 
the Canadian Political Science Association and from the 
Stadium Corp of Ontario. They will be scheduled in next 
week. 

We hope to have a subcommittee meeting next 
Wednesday at 8 o’clock in the dining room. 

Is there any further business before the committee? 

Mr Villeneuve: Wednesday morning? 

The Chair: Wednesday morning at 8 o’clock. 

Interjections. 

The Chair: If there is something else scheduled for 
next Wednesday, then we will reschedule it maybe for 
Tuesday. We will check on that. 

Any further business before the committee? Would the 
committee members just hold on for a minute after we 
adjourn the committee for a chat. Being no further busi- 
ness before the committee, the committee stands adjourned 
until next Wednesday at 3:30. 


The committee adjourned at 1606. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Wednesday 5 June 1991 


The committee met at 1602 in committee room 151. 


REPORT OF SUBCOMMITTEE 


The Chair: Seeing a quorum, I call the standing com- 
mittee on the Legislative Assembly to order. The first order 
of business is a report of the subcommittee meeting on 
Tuesday morning. I call on the clerk to give the report. 


Clerk of the Committee: The subcommittee met to 
consider the committee’s schedule of business and recom- 
mended that the committee consider presenting an interim 
report to the House with respect to its comprehensive review 
of the Freedom of Information and Protection of Privacy Act. 

The subcommittee also recommended that the commit- 
tee call as its last witnesses the Office of the Information 
and Privacy Commissioner to respond to presentations 
heard to date. 

The subcommittee also recommended that a draft ad- 
vertisement of the second phase of the committee’s hear- 
ings be prepared and circulated to committee members for 
placement as soon as possible. 

The subcommittee also recommended that, as it is re- 
quired, the committee schedule the Clerk of the House and 
Sergeant at Arms to appear in the next week or two before 
the committee, and the subcommittee recommended that 
the committee request authorization for meeting time of 
two weeks during the summer adjournment, in addition to 
the week allotted for the subcommittee to travel to the 
National Conference of State Legislatures conference. 

Mr H. O’Neil: Was that two weeks or just one week 
for the meetings in the summer? 

Clerk of the Committee: I understood it was to be 
two weeks. One week for certain and one week if required. 

The Chair: Any discussion on the report? Is there a 
motion to adopt the subcommittee report? 


Mrs MacKinnon: I so move. 
Motion agreed to. 


REVIEW OF FREEDOM OF INFORMATION 
AND PROTECTION OF PRIVACY ACT, 1987 
Resuming consideration of a comprehensive review of 
the Freedom of Information and Protection of Privacy Act, 
1987. 


STADIUM CORP OF ONTARIO LTD 


The Chair: The next order of business is to continue 
the comprehensive review of the Freedom of Information 
and Protection of Privacy Act. I would ask the first witness 
from the Stadium Corp of Ontario to come forward at this 
time, please. Thank you for coming here this afternoon. 
Please state your name and the position you hold in the 
organization. 


Ms Novak: Thank you for asking me. Good after- 
noon. My name is Lisa Novak. I am vice-president general 


counsel of Stadium Corp of Ontario Ltd, which operates 
the SkyDome. As you know, a representative of the Sta- 
dium Corp has been requested to appear before you. Ac- 
cordingly, I did not prepare any formal written submission 
to. be made to the committee. What I thought I might do 
was outline generally for you the manner in which we 
have functioned under the act since its implementation, 
just to give you a bit of a picture of how it has applied to 
the stadium, and then I would be happy to answer any 
questions that anyone might have. 

Basically, to date under the act the majority of the re- 
quests we have received have pertained to what I guess 
could be called a few specific categories or types of infor- 
mation. Before I came here, I did a review of our file 
history and the types of requests we have received. Essen- 
tially, and this is just a rough estimation, it appears that 
approximately 80% to 90% of our requests pertain to con- 
tractual information that we have with third parties we deal 
with in the course of our business. When you add to that 
the second-largest category of requests, which tends to 
pertain to board minutes, the two of those together appear 
to approximate 95% or more of the requests we have re- 
ceived. The balance of the requests generally pertain to 
things like details of financial arrangements that we have 
with third parties we deal with in business, financial pro- 
jections and then another, miscellaneous category. 

The types of information we would release on a 
straightforward basis—and I can give you some examples 
of the types of information that have been requested and 
released—are things like a list of board members, some of 
our French-language services information, evacuation 
plans for the stadium, certain job description information, 
lists of law suits, upcoming events, statistics on accidents 
and injuries and that kind of thing. By and large though, as 
I said, those types of information constitute a very, very 
small proportion of the information that is generally re- 
quested from us. ~ 

The other thing that is interesting to note about how the 
act has worked for us is that there are generally a small 
number of requesters who make repeat requests for the 
same types of information. Again, these tend to be in the 
contractual area. We tend not to receive broad ranges of 
requests or requests from a broad range of requesters. 

That is just a general outline of how the act has applied 
to us to date. 

What I thought I might do now is give you a bit of a 
view of the issues that arise for us in terms of processing a 
request that tend to result in appeals where there are ap- 
peals made of our requests. 

The first, I think, is that there is a somewhat unique 
aspect to the SkyDome in that although we are a crown 
agency and we are an agency of the government through 
our shareholder the Ministry of Treasury, we operate very 
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much in a competitive manner with other private busi- 
nesses or private entities in the marketplace. As a stadium, 
we compete with other stadiums and other venues for 
events and for stadium business, like Maple Leaf Gardens, 
the O’Keefe Centre, Roy Thomson Hall, stadiums in Buf- 
falo and on an international basis as well. 

By virtue of the fact that we are subject to the act, it 
can be said in a general sense that we are at somewhat of a 
competitive disadvantage to the extent that our business 
information is requested. Again, the major area where the 
issue arises tends to be because of the large number of 
requests pertaining to contractual information. As a gen- 
eral principle, to disclose our contractual information can 
put us at a competitive disadvantage. 


1610 

As you know, the act does contemplate certain exemp- 
tions for that type of situation. We have relied on those 
exemptions, because ultimately, as a crown agency owned 
by the government, we are accountable to the taxpayers. 
To the extent that we are uncompetitive or we lose the 
ability to compete or are unable to negotiate favourable 
terms in our business affairs, it directly affects the taxpayer 
as our shareholder. 

I think the second factor that largely impacts our pro- 
cessing of requests is that almost invariably the types of 
requests for which a refusal is given and appealed deal 
with information that pertains to third parties. Again, the 
contracts are the main example. 

As you also know, we are bound by the act to give 
third-party notices in that type of situation, and invariably 
third parties object to disclosure of contractual informa- 
tion. Understandably, it is sort of a natural response of 
private industry to react in that manner, because private 
businesses that are competing in the market place do not 
ordinarily disclose their contractual affairs, in order to 
maintain their competitiveness and their ability to negoti- 
ate favourable contractual terms in their business affairs. 

The last thing I thought I might do is outline a few 
problems that we have experienced in complying with our 
obligations under the act, and I just put these to you the in 
hope that they might assist in your review of the act. 
Again, we have not made a formal review or a formal 
presentation or recommendations on how the act might be 
improved. 

One is that, by and large, the exemptions that we find 
the need to rely on when they are applicable are the section 
17 and section 18 exemptions, again pertaining to third 
parties’ competitiveness and financial damage that may 
potentially result from a disclosure of the information. As 
you will also know, the commissioner has held that “clear 
and convincing evidence” is required to show the harms 
that are contemplated by those sections. 

The difficulty we have experienced is that it is almost 
impossible to show clear and convincing evidence that an 
event may or is likely to occur when it has not actually 
occurred. We have now gotten to the point, I think, in our 
experience under the act that we do in fact have evidence, 
as a result of our experience under the act, indicating that 
we have suffered damage in certain cases. Particularly in 
the contractual area where party A has awareness of the 


terms of party B’s contracts, party A will try to negotiate 
similar favourable terms where those terms are favourable. 
Again, that can operate to the corporation’s detriment. 

I think that the requirement of clear and convincing 
evidence is a very stringent one, because it effectively re- 
sults in having to acquire evidence of damage, of the harm 
having occurred in order to support your position or sup- 
port the likelihood of a harm occurring again in a subse- 
quent appeal. 

We also now have the types of evidence that we could 
use to support what is contemplated under section 17 of 
the act as a likelihood that the information will no longer 
be supplied. We are now getting that kind of response from 
parties with whom we deal, that they are reluctant and are 
refusing to provide us with information that would assist in 
the operations of our business for concern that it might be 
disclosed. 

There are other examples, such as interference with 
negotiations or inability to effectively carry out negotia- 
tions, again because of the third party’s awareness that 
there could be disclosure. There are specific cases of that. 
However, the “clear and convincing evidence” criterion is 
a difficult one to satisfy. 

The second problem we have experienced is in relation 
to the third-party provision. Again, virtually invariably the 
information requested of us does tend to relate to third 
parties. Under the act we are obligated to notify those third 
parties in order to permit them to make submissions. How- 
ever, that can sometimes put us, or any institution for that 
matter, in a sort of catch-22 situation. 

I have just prepared an example of how this can hap- 
pen. This is something I have made up completely. It does 
not relate to any real incident, but it gives a sense of how 
this can occur. Let’s say we were having a board meeting 
to discuss the issue of whether we wanted to sue party X 
for breach of an arrangement we had with party X, and we 
have an ongoing business relationship with party X. After 
some discussion at the board, and it is recorded in the 
minutes and so on, there is a decision made that in view of 
the long-standing relationship and the future business ben- 
efits and so on, a judgement call is made that, weighing the 
benefits of the likelihood of success in a lawsuit against 
other factors and benefits, we decide not to proceed with a 
lawsuit against party X. 

If those minutes are then requested to be disclosed, we 
are put in a situation where party X has been discussed in 
the minutes and is therefore an affected party. However, 
we do not really want to notify party X that the informa- 
tion relating to it is that we were considering bringing a 
lawsuit against party X. It puts you in a very difficult 
situation in that the third party, which the institution is 
obliged to notify in order to obtain its representations, may 
in fact be one of the very parties you do not want the 
information disclosed to for good business reasons. 

That example also reveals another problem we have 
experienced, that there have been a large number of re- 
quests for board minutes of the corporation. The problem this 
poses is that to some extent it hampers the board’s ability to 
conduct and oversee the business of the corporation. I think 
that is ultimately to the detriment of the corporation and 
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therefore to the detriment of the taxpayers who are our 
shareholders. 

It makes it difficult for management to go to the board 
for direction, for the board to feel that it has the ability to 
discuss openly the business issues affecting the corporation. 
Again, ultimately one wonders whether that type of a result is 
in the public interest or in the interest of the taxpayers. 

In considering that and the problems I have just re- 
viewed, it is important to bear in mind the purpose of the 
act. When one reads the stated purpose of the act, it refers 
to providing access to information under the control of 
institutions. To some extent, I think some of the back- 
ground I have tried to give you reveals that a significant 
amount of the information we deal with is not necessarily 
information under our control. A large portion of it deals 
with the business affairs and activities of third parties. 
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The principle of the act as stated is that information 
should be available to the public. I think that implies a 
public interest, and the act does not address this directly; it 
does address it in certain sections indirectly. I think some- 
thing that is key in the implementation of the act is that it 
does, or it should, contemplate that the type of information 
that is desirable to be released to the public is information 
that is in the public interest in some fashion. I think that to 
some extent may get lost in the shuffle of processing re- 
quests, because the requester is not under any obligation to 
support the basis for his or her request or to make repre- 
sentations on why it is in the public interest that a record 
be released; or, in some other identifiable interest, the re- 
quester can simply make the request, can appeal it, and 
need not do anything further in terms of substance relating 
to the request. The onus is then put on the institution and 
the commissioner to determine whether the information 
should be released, based on the provisions of the act. 

Interestingly, as I have tried to indicate, in our case a 
lot of the information that is requested is really not particu- 
larly in the public interest per se. In fact, I think what we 
find is that it is more in the public interest that the informa- 
tion not be released in order to enable us to compete effec- 
tively in the marketplace with the other venues we have to 
compete with. 

I wonder what public interest is served in disclosing 
our lease with the little shop in the hotel or our contract 
with last week’s promoter of such-and-so concert, when 
the detriment that can arise from that is that the competi- 
tors of that promoter or of other prospective tenants at the 
stadium can see that this party got such-and-so terms, “and 
therefore I want the same beneficial terms, not these other 
terms.” 


There is a certain common sense, I guess obviousness, 
to the proposition that people like to keep their contractual 
terms to some extent under their hat in business, in order 
to be able to carry on their business in the most effective 
manner. Unfortunately, the irony is that if the requesters 
would ultimately see the types of things they are asking 
for, they probably would not find them as exciting as they 
might think they are, because by and large they just relate 
to our business terms. 
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The last potential problem I thought I would bring to 
your attention is that there are developing out in the mar- 
ketplace information services businesses, if you will, that 
provide a service to clients of obtaining information from 
various institutions under the act, which makes sense and 
is perfectly acceptable, but there is an issue that arises in 
that it may not be clear, either to the commissioner or to 
the institution, who is the real person who is requesting the 
information. 

The problem that poses is twofold: One is in relation to 
what I was outlining earlier, in that there may be some 
validity to requiring the requester to show a reason for 
obtaining the information, whether it is the public interest 
or some other interest that can be balanced against applicable 
exemptions or reasons of the institution for not releasing it. 

The second is that, depending on why the requester is 
requesting the information, it could constitute a premature 
disclosure of documents that may be relevant to a piece of 
litigation, which is somewhat of a concern that has arisen 
with us in relation to certain requests that have related to 
ongoing litigation we are involved in. Of course there is no 
way of determining whether this is the case or not at pres- 
ent, but if people were to use the information provisions of 
the act to obtain, effectively, discovery of documents out- 
side a legal process, it can, I think, prejudice the institution 
in protecting its interests in that litigation in the manner 
that one is entitled to rely on traditionally at law as due 
process in litigation. Unfortunately, because the requester 
does not need to identify himself or herself or the reason or 
rationale for the request of information, it puts the institu- 
tion in the position where it cannot be argued that the 
exemption relating to deprivation of due process is appli- 
cable because it cannot be said whether or not the informa- 
tion is going to be used or may be used in that manner. 

Those are just a few specific and I suppose somewhat 
miscellaneous issues that I thought I would put to you that 
we at least have come across in our experience with the 
act. 

To summarize, there is a definite appeal to the concept 
that there is a public interest in the disclosure of govern- 
ment information. However, it needs to be balanced 
against the exemptions in the act. The act also contem- 
plates that there are legitimate exemptions that are applica- 
ble, and in the particular case of the stadium, because our 
function as a crown agency is somewhat removed from 
government per se, oftentimes there are legitimate exemp- 
tions that are applicable. 

The other point is that the issue of the public interest 
should perhaps play a greater role in the determination of 
whether or not information should be released. 

That is all I thought I would say today. I am happy to 
answer any questions anyone might have. 

Mr H. O’Neil: I am just trying to think of one of the 
previous presentations we had. It may have been even in 
the fall. Who was the chap who came before the commit- 
tee who was complaining about some information he had 
asked for and he did not receive? 


The Chair: That was Ken Rubin. 
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Mr H. O’Neil: Do you recall the request that he may 
have made? I guess he has made a few that were turned 
down. Maybe we could just touch on that. 


Ms Novak: I do not know specifically what requests 
he might have been referring to unfortunately. We have 
received a large number of requests from Ken Rubin over 
the years. Many of them we have responded to and there 
have been releases of information either immediately or 
through the mediation process. Others have gone to ap- 
peal. Unfortunately, I cannot really identify what specific- 
ally he might have been referring to, but again, due to the 
sort of breakdown of the types of requests that I tried to 
give at the start of the presentation, it is more than likely 
that the requests would have pertained to a contractual type of 
information or information where third parties were involved 
and that process was gone through and so on. 
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Mr H. O’Neil: Mr Villeneuve just reminds me that 
the ones he brought to our attention were dealing with 
some of the concessions within the building, like the food 
concession. You would place that again in contractual 
agreements, where it could be of harm for— 


Ms Novak: I do not know the specifics of what the 
request would have said but it sounds like it would have 
been a request for contractual information with the conces- 
sionaire or that affects the concessionaire, which is of 
course a third-party, private entity. 


Mr H. O’Neil: I guess what people who are looking 
for concessions within a building such as the Dome are 
wanting to make sure of is that other people who have 
applied are treated fairly and that they are getting the best 
deal possible for the province, for the Dome and for the 
people of Ontario. How would you put safeguards on 
something like that? 


Ms Novak: To ensure that the best deal with the con- 
cessionaire has been made? 


Mr H. O’Neil: That there is no sweetheart deal between 
board members or somebody who has had it for a number 
of years. I go back to my experience as the Minister of 
Tourism and Recreation in dealing with Ontario Place and 
some of the concessions there, concessions that may have 
been given that should not have been given and were not 
examined closely enough. There was not enough of an 
open bid process, you know, trying to correct some of 
those things. So when you were dealing with these bids 
that were put in, you got the best pricewise and yet that 
looked after service and other things too that had to be 
taken into account. 


Ms Novak: I think for better or for worse the way that 
process has been structured is that a corporation has been 
set up that is a schedule 2 crown agency of the province, 
and the province has retained or arranged for a manage- 
ment team that it feels is qualified to negotiate the best 
deal and the most appropriate deal based on market terms 
and so on and so forth. I do not think this act is intended to 
be a mechanism to review whether or not that process 
worked effectively, and in fact the request of a contract 
post facto that is in place is not going to be able to serve 


any interest in examining the process to make sure it 
worked effectively, because the deed has been done at that 
point. 

I think that is part of a broader issue of whether man- 
agement is operating effectively and in accordance with its 
duties. It seems to me either that is something that should 
be addressed at the stage when you are setting up the 
structure and giving the people or the body the authority to 
act in the interests of the shareholder, as a corporation 
does, or that can be addressed by means of some kind of 
inquiry into how the process operated. If that is something 
that is desired by the government or by some authorized 
public body—but you know, a private individual request- 
ing a copy of the contract, it does not appear to me to serve 
that sort of function. 

I think at that point there are other factors that out- 
weigh whatever benefit—I guess I find it difficult to see 
where the public benefit is in seeing the contract that has 
been signed via a public individual, who is not necessarily 
acting on behalf of the public interest. 


Mr H. O’Neil: You mean if they act on behalf of the 
public interest or whether they represent the board. I mean, 
they are responsible. The management team should be re- 
sponsible to the corporation itself and, in turn, the corpora- 
tion to the province or whoever is running it. 


Ms Novak: Absolutely. 


Mr H. O’Neil: I can see that, by releasing certain in- 
formation like that—but I think there also have to be some 
safeguards built in. In these particular requests that were 
made, the management team would have to be responsible 
to the corporation. Does the corporation review those con- 
tracts, along with the management people too? 


Ms Novak: I am sorry? Does the corporation review? 


Mr H. O’Neil: In other words, you were saying you 
have a management team that would approve a contract, 
accept a contract. Do all those contracts go to the board? 


Ms Novak: It depends on the nature of the contract. 
Because the Stadium Corp of Ontario Ltd is a corporation 
set up under the Business Corporations Act and is also a 
schedule 2 crown agency, there are certain guidelines, pro- 
cedures, legal obligations that are similar to most corpora- 
tions. Then there are additional types of procedures for 
accountability to the government by virtue of our arrange- 
ments with the government and our authority as a schedule 
2 crown agency. 

I am just saying that generally there are procedures in 
place designed to achieve the objective you have pointed 
out which is that, because the taxpayers are essentially our 
shareholders, you want the best things done for the corpora- 
tion that are in the interest of the taxpayers. It is those mecha- 
nisms that address that issue rather than this act per se. 

Mr Villeneuve: Ms Novak, could you explain to us or 
maybe walk us through quickly—I presume most of the 
requests under freedom of information to the stadium cor- 
poration would involve a third party. 

Ms Novak: That is right. A large number of them do. 


Mr Villeneuve: Yes, the vast majority. Could you 
walk us through who receives it? Who decides, “Is it 
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within my mandate to provide this information?” Do you 
have a group of people that sit down at some particular 
point soon after? Just what happens when you receive a 
request under freedom of information for the beer conces- 
sion, the food concession or whatever? Give us an idea 
how you handle that. 


Ms Novak: We have two individuals in our legal de- 
partment, myself and an associate counsel. I will give you 
what the current structure is because it is modified a little 
bit over time. Currently the associate counsel deals with 
the requests. Our vice-president of finance is the decision- 
making head effectively under the act, the designated FOI 
co-ordinator. He works with our associate counsel to pro- 
cess the requests. Generally, depending on the nature of 
the request, usually because it relates to contractual infor- 
mation, the legal department is immediately familiar with 
the type of information being requested and can locate it 
and deal with the request appropriately in accordance with 
the act. 

Where it is a type of information maybe not immedi- 
ately available to the legal department per se, the request 
will be distributed among senior management at the corpo- 
ration with the request that members of the department 
conduct their own search of their records to advise us of 
what materials they may have that respond to the request. 
That is then gathered and reviewed and the associate coun- 
sel will make a determination in consultation with me and 
with the FOI co-ordinator as to the appropriate way to 
respond to the request based on the procedure in the act. 


Mr Villeneuve: Would the third party involved ever 
be contacted at any point? 


Ms Novak: Oh, yes. That is one of the early things 
that is done, to determine whether there are any affected 
third parties. Then, of course, the procedure is to notify the 
third parties and permit them an opportunity to make rep- 
resentations to us on whether— 


Mr Villeneuve: Do they know who is doing the in- 
quiring or who is the individual? I would think that proba- 
bly an agent would be acting on behalf of a competitor so 
they may not be in a position to know if it is a competing 
beer company, food concession or whatever. Are they 
privy to that information as to who is requesting? 
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Ms Novak: No, we do not notify the third parties of 
who the requester is. We notify them that a request has 
been made. This is the wording of the request: we tell them 
what the request is and we tell them what records we have 
identified that are responsive to the request. Depending on 
the bulk of those records or whether the third party would 
be immediately familiar with them, we may attach copies 
or we may simply identify the category, and there might be 
some verbal discussion afterwards as to what they might 
need to see in order to respond. 


Mr Villeneuve: What type of document is provided? 
Do you provide, say, a copy of the contract with absolutely 
blacked-out areas of those particular items within that 
contract that are not deemed to be public or to be pub- 
lished to whomever, or does someone print a résumé? Just 


how does the information go out to a potential freedom- 
of-information request? 


Ms Novak: Do you mean to the third party? 


Mr Villeneuve: No, to the person who has requested. 
I presume the third party has had knowledge. You are say- 
ing they would be made aware. Would their negative reac- 
tion be considered by your board? Would they have a lot 
of input into whether their deal is made public or not? Iam 
quite sure that input would be forthcoming from them, 
likely in a negative fashion, that the less said about this, 
the better. That would be a normal reaction, I think. You 
then have to decide, how much further do we go? What 
format do we provide the individual who has requested 
that information? 


Ms Novak: It really depends on the record in issue 
and the nature of the response of the third party. Generally, 
it is not an issue of whether there are big secrets to hide. It 
is sort of a question of principle and competitiveness, the 
terms under which the agreement was negotiated, and so 
on. But not always, I should caution. There have been 
some things that have been released that are of a contrac- 
tual nature. I think what you might be referring to is 
whether there are any severances made. When it comes to 
a contractual issue, our view is usually that the whole con- 
tract is confidential. It does not make sense really to disclose 
these six contractual provisions but not those twelve. It is 
really part and parcel of the whole applicable exemption. 

Mr Villeneuve: Would you suggest then in most cases 
that the contract itself is kept confidential and you would 
broadly outline to the requester the general terms but noth- 
ing specific? 

Ms Novak: It depends on what our decision was. If 
we had made a decision to refuse access, then we would 
simply give our decision in accordance with the act. We 
have developed a binder of forms that we use in accor- 
dance with the act, in compliance with the sections gov- 
erning how a notice is to be issued, and so on. It depends 
really on what the decision is. If the decision were to dis- 
close parts of it, then we would disclose and we would 
simply state that we are not disclosing these other provis- 
ions for such-and-so reasons, and we would set out the 
reasons in accordance with the act. 


Mr Villeneuve: Does that create a major headache for 
you? First of all, do you get a lot of requests under the 
same corporation? 


Ms Novak: Without question—and this is actually 
one comment towards the end of my presentation that I did 
not make—there is a tremendous expense and investment 
of manpower in dealing with the act. It is a huge undertak- 
ing, and some of the requests we have received are tremen- 
dously broad and very expensive. 

Actually, one of the points I was going to make—I will 
do it now as it has come up—is in connection with the cost 
provisions under the act. Understandably, there are re- 
questers who object to the cost provisions and do not think 
they are fair and so on. We think the cost provisions serve 
a very valuable and legitimate purpose under the act. 

There are two aspects to that. One is that the cost provis- 
ions are not onerous; they really permit a nominal recovery 
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against the costs incurred by the institution in processing 
requests, and I think that is fair and reasonable. Second, I 
think they are a bit of a disincentive to fishing expeditions 
or frivolous requests; not to suggest all requests, or even a 
majority of requests, are of that nature, but some of the 
requests we get could amount to hundreds or thousands of 
man-hours of plowing through files for things, and the cost 
mechanism is a helpful mechanism to deal with the re- 
quester in such a way that we can say: “In order to process 
this, it is likely going to cost you X. Maybe if we had a 
better understanding, or if you could narrow your request 
or identify specifically what it is you are interested in, it 
would save you some money and I guess save us some 
money.” 

I think that is an important and legitimate concern, 
because the act is designed to serve a public interest, and I 
think it is important to recognize that doing that is not 
inexpensive and that therefore you want to make sure the 
public interest is being served and people are really focus- 
ing on what they really want, to reduce costs. I think I di- 
gressed a little from exactly what it was you were asking. 


Mr Villeneuve: My final question you can answer or 
pass. In your opinion, do you feel the freedom-of-informa- 
tion act is too permissive? Do you feel there should be 
more restrictions? What is your candid observation? 


Ms Novak: It is hard to say. I can only comment on 
our own experience with the act, and there are so many 
different, varied institutions subject to the act that it is hard 
to really say whether it is serving requesters’ objectives in 
a broad sense or whether it is too permissive or too restric- 
tive on that kind of level. 

This is my personal opinion, as opposed to any opinion 
of the corporation, but from my experience with it, I think 
it is not that it is necessarily too restrictive or permissive 
per se, but that perhaps the rationale for requesting is not 
appropriately recognized—that is the public interest thing I 
was talking about earlier—and that some of the exemp- 
tions do not necessarily contemplate in the best way the 
good reasons there might be for withholding information. 

It is difficult to draft an act in such a way that it is 
going to contemplate every situation that might arise, but I 
think there needs to be a little more flexibility in allowance 
for judgement to be exercised, because information can 
vary as much as people can vary on the face of the earth, 
and it is difficult to apply fixed parameters that are going 
to work the right way every time. It really is to some 
extent a bit of a judgement call. 

Of course, that may sound a little unfair to requesters, 
and they probably do not want somebody out there exer- 
cising that kind of judgement in a free sense, but because 
of the heavy amount of procedure involved in the act I 
think people sometimes might actually get more informa- 
tion if there were not an act in place, in that I think some- 
times the procedure and the processing and fitting within 
the parameters of the act can work in a somewhat restric- 
tive sense. I am not sure there is any answer to that or any 
clean solutions. 


Mr Villeneuve: The stadium corporation is not quite 
unique but almost unique, and so being, maybe has to have 
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a slightly different set of circumstances or rules when you 
are dealing with it. I appreciate that and I really appreciate 
your candid remarks. Thank you. 

The Chair: I thank the witness for coming this after- 
noon and for a good presentation and questions very well 
answered. Thank you very much. 

Mr H. O’Neil: I was going to ask one additional ques- 
tion. With some of these food contracts you are negotiat- 
ing, do you see any cheaper hot dogs down the way? 


Ms Novak: I would love to answer that one, but I do 
not think I should. 
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The Chair: Could I ask the next set of witnesses from 
the Canadian Political Science Association to step forward, 
please. Thank you for coming here this afternoon. Could 
you state your names and the position you hold within the 
organization, please. 


Mr Whitaker: I am Reg Whitaker from York Univer- 
sity, representing the Canadian Political Science Association. 


Mr Russell: I am Peter Russell, president of the Cana- 
dian Political Science Association until yesterday when I 
finished my term. I was president when we filed this. We 
serve one-year terms. My successor, Professor Vincent 
Lemieux at Laval University, could not be here. I am the 
immediate past president. 

The Chair: Do you have a presentation to make? 


Mr Whitaker: Yes. There was a brief some time ago 
actually, when we were initially scheduled to present, 
which turned out not to be possible at that time. I am chair 
of the archives committee of the association, so perhaps I 
could say a few things that come out of the brief. 

The concern we have as political scientists is that there 
be reasonable access to government documents, particu- 
larly for the purpose of being able to undertake research 
and analysis of public policy. There is in fact a very con- 
siderable public interest, we believe, to be served by re- 
search into public policy in a democratic society, making 
the citizens better informed so that they can make better 
judgements as to how they should be governed. 

Unfortunately, the Freedom of Information and Protec- 
tion of Privacy Act here in Ontario appears to be working 
in a way which is in fact impeding this process. While we 
are very aware of the conflicting objectives that have to be 
balanced, the conflict between the public interest to be 
served by disclosure of information and sometimes the 
public interest to be served by protecting information, and 
also the legitimate protection of information regarding the 
privacy of individuals, we believe that in certain ways, 
from our point of view as researchers, the balance has 
shifted rather too far in the direction of restrictions. 

This committee has the opportunity, in reviewing this 
legislation, to recommend some changes—I will now 
move to our recommendations in this regard—that could 
in fact restore some balance to this. We are not asking for 
absolutely unrestricted access to everything, far from it, 
but we do think there is a reasonable balance and that 
balance is not being struck at the moment. 
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I might add that to somebody like myself who has 
done some fairly extensive research using the federal Ac- 
cess to Information Act, and in ongoing research that I 
continue to do using that act, the situation in Ottawa is in 
fact much more open and much more amenable to the kind 
of research that we are doing. We really doubt that the 
government of Ontario intended to be more restrictive than 
the federal government. I think it is probably more the 
unintended consequences of legislation which, once put in 
place, works in a certain way, and in this case, from our 
point of view, not particularly well. 

The problems particularly centre around the Archives 
of Ontario, which is the repository for what you might call 
non-operational government records when they are no 
longer being used by governments and then are deposited 
in the archives. That is the major place where people 
would be going to do significant research. The problems 
are many, but I will focus on particular ones that can be 
addressed. 

First of all, there is the problem of financial resources, 
that the freedom-of-information act was imposed upon the 
Archives of Ontario. It imposes an enormous amount of 
work on that institution, but in fact it has not been given 
additional staff resources to handle that. The result is, inev- 
itably, that there are enormously long delays which are 
extremely irritating to the users of the archives but in fact 
are also an embarrassment to the archives’ staff them- 
selves. If our recommendations and some of the other rec- 
ommendations were to be adopted, I think that would ease 
the financial problem of having to provide additional re- 
sources, but additional resources would certainly be re- 
quired in any event. 

A second set of problems arises surrounding historical 
records. The act does not distinguish between current oper- 
ational records and those which are no longer operational 
and should become part of the historical archival record. 
The act provides for discretionary exemptions, with no 
necessary time limits. There should be, we believe—and 
here we are following the federal legislation—injury tests 
applied to such exemptions. 

If there are strict time limits imposed—and we would 
argue for 10 years on cabinet documents, which would 
normally span the life of two and a half governments; 10 
years on most other exemptions, with some exclusions for 
law enforcement and so on where there is a reasonable 
case to be made for a longer period—the government 
would then have to demonstrate that harm would be done 
to the public interest by disclosure of a document more 
than a decade old. This would balance the public’s right to 
know with a necessary degree of confidentiality to main- 
tain the functioning of government. 

Another problem is enforceability. The freedom-of-in- 
formation act is not enforceable on government ministries 
and agencies in terms of preserving the records of govern- 
ment documents. I believe this suggests that there should 
be changes made to the Archives Act, which is in fact very 
old in this province. It should be brought up to date in 
terms of the provisions of the freedom-of-information act 
and the Ontario archivist should be given teeth, in effect, to 
insist upon consultation in the disposal of non-operational 


M-209 





records. Again, this is the federal practice, and without 
this, significant parts of the historical record of the Ontario 
government may be lost, either inadvertently or perhaps 
even in some cases deliberately by ministries or agencies 
destroying significant records. 

Another point that we suggest, and I believe that histo- 
rians have made the same argument before this committee 
much earlier, is that we would like to see built into the act 
provisions for research agreements between researchers 
and the Archives of Ontario regarding access to records. 
The problem at present is that when someone launches on 
a research project, you start off and you do not really know 
exactly what it is you want to see. You have to survey the 
documents in order to find out what you want. But you 
cannot do that now without having everything run through 
the act, which means that there is eight months’ to a year’s 
delay often in actually getting initial access to even begin 
research. 
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We would suggest that you might have provision in the 
act for research agreements which would have exit clauses 
rather than entrance clauses; that is, they would deal with 
the terms on which material could be published rather than 
on the terms on which researchers could view the records. 
We think that for proper safeguards, this should be made 
enforceable; that is, there could be an amendment to the 
act whereby communication to an unauthorized person of 
information exempt under the Freedom of Information and 
Protection of Privacy Act which is obtained under a research 
agreement would become an offence under provincial law. 

In other words, this would be something researchers 
would enter into. They would agree that they would only 
publish what was acceptable under the act. There would be 
some teeth in that to make sure that did in fact happen. 

Another set of problems revolves around the issue of 
privacy. The protection of privacy usually turns out to be the 
biggest barrier to access to information for researchers. While 
there are valid reasons for protecting the privacy of individ- 
uals, I think there is a good deal of abuse of this in effect by 
the kind of expansive way in which this is interpreted. 

There are some changes that could make this situation 
better: first of all, time limits. The act indicates that per- 
sonal information does not include information about an 
individual who has been dead for more than 30 years. You 
can get access to material that deals with an individual, but 
only after that person has been dead for 30 years. The 
American freedom-of-information law provides no after- 
death extension of privacy protection. It assumes that 
when somebody is dead, his rights to privacy do not ex- 
tend beyond the grave. 

It is not at all clear to us why such a right ought to 
extend beyond the grave or why an arbitrary period of 30 
years, and we would recommend that the legislation be 
amended to strike out any reference to the protection of the 
privacy of individuals no longer living. That would solve a 
great number of problems in access to information. 

Clauses 2(1)(e) and 2(1)(f) in the definitions of “per- 
sonal information” in the act indicate that the personal 
opinions or views of an individual are included in the defi- 
nition of protected personal information. The way the act 
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is written, if I may just refer to it, it refers to, for example, 
“correspondence sent to an institution”’—that is, a govern- 
ment institution—“by the individual that is implicitly or 
explicitly of a private or confidential nature, and replies to 
that correspondence that would reveal the contents of the 
original correspondence.” 

I think this is drawn up in such a broad way that it 
effectively limits access to opinions on public policy that 
are provided to government, and researchers should be free 
to discuss and analyse such opinions and attribute them to 
identifiable persons where the analyses of opinions offered 
to government on public policy matters are an essential 
part of the research. We recommend that this definition be 
changed so as to allow researchers unrestricted access to 
individual views advanced to government on public policy. 
In conclusion, it is the consensus of researchers who have 
used both the federal Access to Information Act and the 
Ontario freedom-of-information act that the federal legis- 
lation, despite many flaws, is superior to the Ontario legis- 
lation from the point of view of reasonable access to 
public information for purposes of research and scholar- 
ship. We doubt that the government of Ontario intended to 
be more restrictive, and we would hope that this commit- 
tee could take the opportunity afforded at this time to rec- 
ommend changes such as we have suggested to amend the 
legislation to eliminate this rather invidious comparison 
with the federal government and hope that a somewhat 
more appropriate balance could be struck between the gen- 
uine rights to the protection of privacy and the public inter- 
est on the one hand and the stake of a democratic 
community in facilitating research into public policy on 
the other. 


The Chair: Thank you very much. The floor is now 
open to questions. 


Mr Villeneuve: Professor, you have quite obviously 
used freedom of information for some period of time. I am 
sure you obtained information prior to the legislation. 


Mr Whitaker: Yes. 
Mr Villeneuve: Your opinion before and after. 


Mr Whitaker: I can speak here actually more appro- 
priately at the federal level, but I think it is in some ways 
similar. It is kind of six of one and half a dozen of another. 
Before the federal legislation came into effect, I was able 
to obtain information that I would not now be able to 
obtain. In fact, I published an article in a scholarly journal 
back in 1984 which contained quite a bit of information 
that I know I could not now get those documents under the 
Access to Information Act. 

On the other hand, I would on balance say it is a good 
thing to have this regulated by legislation, which in effect 
suggests that there is a right of access to information, or 
freedom of information, and puts the onus on the govern- 
ment to justify why information is not provided. I think 
that is a healthier situation than the earlier situation, when 
it was perhaps just by chance that one might get access, or 
indeed that one might be favoured, that a government 
agency or ministry might like this kind of researcher and 
think that he is going to say something or write something 
that is approving, so they favour him and give him docu- 
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ments they do not give to somebody else. Under legisla- 
tion, it is put on a more appropriate basis of a right that is 
universal and not particular; so I think on balance it is 
good, although I grant that in some cases it has been more 
restrictive. 


Mr Villeneuve: So we are basically, in your opinion, 
dealing with the protection of privacy, as opposed to a 
freedom-of-information legislation, if I read you correctly. 


Mr Whitaker: I guess our concern, from the point of 
view of political scientists, is that the protection of privacy, 
as it has been interpreted, tends to be a very significant 
barrier to access to information. That class of exemption is 
the one that is most often cited by governments, and this is 
the case in Ontario as well, in justifying not releasing in- 
formation, that the release of the information would be an 
invasion of the privacy of third parties or whatever. That is 
almost ubiquitous. It seems to be constantly in the process. 

One of the reasons we had for suggesting this notion of 
research agreements would be that it is a way of getting 
around that problem, because in fact often the researchers 
are not interested. I know myself I have often run into this, 
and my reaction is to say: “I don’t want these names. I’m 
not interested in these individual names.” They may mean 
nothing to me. What I am interested in is the picture that I 
can draw, looking at a number of individual cases of how, 
say, a government policy is actually being implemented, 
and I can only do that by looking at the documents, but 
they may be identified by individual names of people. But 
I am not interested in the names. 

If we could have these kinds of research agreements, in 
effect it would be possible to draw the research implica- 
tions out of this, but you would be restricted from releas- 
ing any of those names, and I think that is a reasonable 
balance. It protects the privacy of the individual while at 
the same time allowing access for research purposes. 


Mr Villeneuve: In many instances, though, would the 
names, even if they are unwritten, not be obvious? 
1710 

Mr Whitaker: Yes, they may be, and indeed often 
there is no other way of accessing the information except 
via the names of individuals. 

I will give you a concrete example of some research I 
have done which has to do with immigration policy. In 
order to understand how immigration policies are really 
Operating in reality, as opposed to the letter of the law, you 
often just have to work through cases. Again, as a re- 
searcher I am not interested in those individuals and I am 
not going to run off and tell the Toronto Sun that so-and-so 
got let into the country and had a dubious past or anything 
like that; I just want to get the picture. I cannot do that 
under the present circumstances, and with the kind of re- 
search agreements we were suggesting, that would per- 
haps, for example in this case, allow access to those kinds 
of records, with a clear and enforceable understanding that 
none of that private information could be divulged, but only 
information that did not relate to the privacy of individuals. 

Mr Villeneuve: One final question, and it follows along 
the same lines of identifying: 30 years for information on an 
individual, you feel, is totally out of line. Possibly the day 
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after death is a little too soon. Could you come up with a 
middle-of-the-road time frame? Should there not be a time 
limit, based on your experience of the American method of 
operating? I would still like to see a five-year span or 
period of time whereby there would be a cooling off. 


Mr Whitaker: First of all, it would not be the day 
after somebody died, because even if we requested it the 
day after somebody died, it would take a while before it 
actually worked its way through, from experience, anyway. 

I guess our concern is that 30 years is an awfully long 
time. I mean, we are talking now, for example, about— 


Mr Villeneuve: Mackenzie King. 


Mr Whitaker: He would be outside that. We are talk- 
ing about 30 years, which is 1961, somebody who died 
that long ago. I personally find it very difficult to under- 
stand how a right in effect extends beyond the grave. If it 
were anything that reflected on immediate family or some- 
thing like that, then presumably those individuals could 
claim protection of privacy in their own name to prevent 
that information being divulged. 


Mr Villeneuve: The last statement brings on another 
question. How can I protect information? Is there a way 
now, in your opinion, that one can protect privacy by stat- 
ing your case? It sounds like I could request protection if 
one of my immediate predecessors passed away and there 
was something that I wanted to protect. Can you do that? 


Mr Whitaker: I am not sure I could answer that in the 
abstract. I guess if there was information that was being 
held on that person in the Ontario government that men- 
tioned your in some way, then indeed that would relate to 
you and that information would be protected because you 
are still living, and indeed now would be protected until 30 
years after your death. 


Mr Cooper: Mr Whitaker, you seem to be pointing 
out that the pendulum has swung too far to the privacy 
section. Our question that I think we have been asking 
with the other people who have presented is, do we have to 
redo the whole legislation or would guidelines serve the 
purpose just as well? 


Mr Whitaker: I think there are some changes that 
should be made to the legislation. I cited in particular those 
sections of the definitions that seem to imply, for example, 
that representations made to government on matters of 
public policy which are made confidentially would fall 
under the protection of privacy. I find that to stretch the 
reasonable definition of protection of privacy to the break- 
ing point. 

It seems to me that if somebody makes representations 
to government, to a minister, whatever, on a matter of 
public policy, that should be part of the public record. 
Certainly it makes research very difficult. If one were try- 
ing to do research on policy, one would want to know what 
kinds of representations had been made, by whom, which 
were successful and which were not and so on. It seems to 
me that is in the public realm. That is one. 

The other one is this extension of privacy 30 years past 
death, which is a really difficult problem. That is in the 
legislation, and we would like to see it changed. 





Mr Mills: I have a question that touches on what Mr 
Villeneuve said about waiving the 30-year rule. If some- 
body passes away and you say the next of kin likewise can 
apply for the protection of privacy, I am just wondering, if 
someone is seeking information about an individual, what 
mechanism is in place that would let the next of kin know 
this is being looked into in order to protect himself if he 
wanted to? 


Mr Whitaker: This is up to the particular ministry or 
agency of government that receives the request, to process 
it according to the act. Indeed, this is one of the difficulties 
that is presented to the Archives of Ontario, the difficulty 
of knowing. Has somebody been dead for 30 years? Are 
they dead or are they alive? I make many requests of the 
Canadian Security Intelligence Service in Ottawa, and I] 
have had them come back to me and say, “We don’t know 
if this individual”—who they had files on—“is dead.” I 
have my suspicions about that, but in some cases perhaps 
even they do not know. This is a very difficult problem 
administratively to handle. That is still a problem even if 
you were to waive the 30-year rule, but at least it simpli- 
fies matters rather. 


Mr Frankford: I think I am correct that birth and 
death registration and certification is protected as privacy? 


Mr Whitaker: I do not know. 


Mr Frankford: I think that is the case, because we 
had a presentation from the genealogists. It surprised me. 
It seemed to me this really is a matter of public record. Do 
you have any comments on this? 


Mr Whitaker: I can see why the genealogists would 
be upset about it; that is their business. It does seem very 
strange. I know there has been a great deal of social sci- 
ence research of an historical nature that has been based 
almost entirely on that kind of information, in terms of 
getting historical profiles of the size of families, the age at 
which people have children and all sorts of information of 
that kind which is very valuable from a social science 
point of view. That, I must admit, was not one I had been 
aware of, but having been made aware of it, I deplore it as 
much as the others. 


The Chair: I wish to thank Mr Russell and Mr Whita- 
ker for coming here this afternoon and giving a good pre- 
sentation. Thank you both for coming. 


Mr Russell: I wonder if I could just leave with you 
these words on behalf of the political scientists I represent, 
just two points. 

It is becoming a matter of real concern with them that 
they are not able to do the research that is important in 
political science; that is both the faculty in departments of 
political science and, equally important, their students who 
are doing their theses. Some of the points in the document 
to look at are the ones that hold them up. A student is only 
at university to do a thesis for a finite period of time, and 
only has financing for a finite period of time. When that 
doctoral student doing research on public policy in Ontario 
is held up for a year waiting for the documentation, he or 
she is very seriously handicapped. So this is of grave con- 
cern to us in this province, and we are most concerned that 
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the situation is now rather worse than it is in researching 
federal public policy. 

The second point related to that is, this is not just a 
matter of what is convenient for our researchers. This is a 
matter of the public interest. We think our work is part of 
the process of making government accountable; not imme- 
diately, as members of the Legislature do, but in the longer 
term. Writing scholarly works, articles and books on how 
public policy evolved in Ontario is part of the accountabil- 
ity process that we think we serve. So I do urge on you that 


Professor Whitaker’s brief on behalf of our association be 
given full and due consideration by the committee. 

The Chair: Thank you, Professor, for making a good 
point here this afternoon. I am sure the committee mem- 
bers will take those points in its deliberations of this act. 

Any further business before the committee? Seeing 
none, this committee stands adjourned until 3:30 on 
Wednesday the 12th. 


The committee adjourned at 1722. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Wednesday 12 June 1991 


- The committee met at 1541 in room 228. 


SEMIANNUAL REVIEW: 
CLERK* Or THE HOUSE 
The Chair: I would like to call to order the standing 
committee on the Legislative Assembly. The first item of 
business before the committee today is the semiannual re- 
port from the Clerk of the House. Welcome again. 


Clerk of the House: I apologize for being late. No 
one ever knows when one gets out of that place, but it is a 
pleasure to be here again. I am afraid I do not have any- 
thing in the way of a formal report except to say that the 
general administration and procedural happenings in the 
House are, I think, moving ahead at a normal pace. There 
are many things that are being addressed by the members, 
by the Board of Internal Economy and by the administra- 
tion, hopefully meeting our main concerns that those un- 
dertakings have the earmark of answering the needs of the 
members of this institution. 

Therefore, in that vein, I would be willing to answer 
any questions you might have. What I am asking you to do 
is to point me in the right direction, because I can inform 
you about a lot of subjects but I would rather hear what is 
basically close to your preoccupations. 


The Chair: I was just wondering if, for the benefit of 
the committee members, you could outline some of the 
issues that are before the Board of Internal Economy to 
give us an idea of what has happened. 


Clerk of the House: The Board of Internal Economy 
had a main go at the estimates. It took most of the winter 
meetings and that was finished. There is no main thrust to 
those estimates in new programs or anything except, prob- 
ably, one program that you are probably well aware of. 
That is the program to start on the renovations and mainte- 
nance of this place. There is not yet money towards that 
program, because that is still in the hands of the special 
committee on the parliamentary precinct, but there is 
money there for general maintenance. That is the sort of 
base we are building on. 

The other preoccupations of the board right now are 
mainly to do with, I guess—I wish I had brought back 
agendas—something this committee might want to lend a 
hand with. This might be termed as an appeal from the 
Clerk. The board is taken up a lot with budgets from com- 
mittees. Maybe it would be time for this committee to 
address that and to want to look at the way budgets are 
prepared for the operation of standing committees in the 
House and how they are controlled. 

They are controlled in various different ways in different 
Parliaments. I think there are ways to improve the system 
here to a great extent, and maybe this committee could be a 
factor in that. If you did need any help and documentation or 


anything, I and my officials would surely be happy to 
furnish you with information in that field. 


Mrs Marland: I would be happy to move a motion, if 
it was required, that we receive information from you 
about how other jurisdictions handle committee budgets. I 
have no idea what alternatives there are and I think it 
would be to the advantage of the entire House if there is 
anything we are doing that we could do better by learning 
about alternatives. I think that would be an excellent sub- 
ject for our committee to deal with, because obviously in 
the long run it would be of benefit to all members, not just 
those members on the board who labour eternally with 
those responsibilities currently in the format. 

You referred to the fact that there has been money 
appropriated for the general maintenance of this building. I 
know that all of us, both as members of this committee and 
in Our caucuses, are part of the ongoing discussion about 
the future of this building and how we can phase it and 
how much we should do this year and next year. I have 
been struggling with that myself. I really think it is time 
that we stopped spending all of the time we are on that 
subject and make one decision, and that decision is 
whether or not this building is going to continue to be the 
seat of government in this province; and if we decide that 
it is, then the other decisions are made. 

That sounds very simplistic but, as far as I am con- 
cerned, it is common sense. We are all waffling about 
whether it is $60 million or $80 million or whatever it is 
and if we do this and we do not do that and maybe we will 
get this part that the public sees improved and we can 
continue to hide a mess, as we do. As those of us who have 
now toured this building have seen at first hand, we hide 
the rest of the mess. It is not only the fact that it is just 
hidden but some of it is relative to the functional aspects of 
this building. It is very critical. 

Frankly, I need some guidance as to how we can stop 
the wrangling and the discussion that I have been part of 
for the six years I have been here. I do not want to be here 
another 10 years and still be discussing it. In the meantime, 
the longer we discuss when, how much and where this 
building—while we do that, the cost goes up every year. 
Now if we decide, as the current members of the Legisla- 
ture, that we might as well go up to Highways 401 and 400 
and get into an industrial complex up there and build a 
new provincial seat of government for $30 million or $40 
million, then that is the decision. 

We know what the choices are. We either do what in 
my opinion is the obvious thing, which is that we stay here 
and preserve this beautiful building that is now part of our 
history and indeed our heritage in Ontario, or we do some- 
thing else. The only comparison that I can make based on my 
own experience is that the city of Mississauga, with a popula- 
tion at the time of 350,000 people, spent $60 million on a 
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new city hall. We are talking about a population in Ontario 
of 10 million people and we are waffling about whether 
we should spend $60 million on the—I cannot say city hall 
but the house of government for the entire province. 


1550 

When the city of Mississauga spent $60 million on its 
new civic centre five years ago, it had never had a civic 
centre. It was not a matter that they were renovating or 
building for the sake of building. They had been a city at 
that point since 1974 and they had never had a civic centre. 
They spent $60 million for that population, which was 
quite acceptable to those taxpayers because of the way it 
was done. 

I think it is time that our committee made a strong 
recommendation about what we do about this magnificent 
building that is deteriorating as we sit here. Those com- 
ments are relative to the Clerk’s comments, because of 
what he just told us about the maintenance budget that the 
Board of Internal Economy has approved, but I am sure 
that with his responsibility and the responsibility of our 
‘next guest this afternoon, the executive director—I really 
am very frustrated by the futility of what is going on sur- 
rounding this obvious decision. I mean, if we cannot spend 
what is necessary to preserve what we have for 10 million 
people in this province as the seat of government, then 
there is something totally wrong. 


The Chair: Maybe I can impart some good news to 
Margaret. In fact, hopefully in the last week of this session, 
the special committee on the parliamentary precinct will 
be presenting its report to the House. What we are trying to 
arrange with the three House leaders at this point is for a 
one-hour debate where we can discuss this report and have 
it approved by the members of the Legislature. 

Mr Morin: A debate in the House? 

The Chair: Yes. 

Mrs Marland: And have it all over with in one session? 

The Chair: Yes. We have done a final draft. It is wait- 
ing for approval by the committee on Thursday morning, 
and hopefully we will be in a position to present it some 
time in the last week of this session. 

Mrs Marland: Great. I hope I live that long. Is it two 
weeks? 

The Chair: Two weeks. It addresses those issues that 
you have raised, it has recommendations and hopefully the 
recommendations will be adopted unanimously by all 
members of the Legislature. 

Mrs Marland: Oh, great. 


Mr Mills: If you had told Margaret that before, she 
would have stayed in bed. 


Mrs Marland: You would not have had to listen to me. 
The Chair: Dianne, did you have a question? 


Ms Poole: Yes. I am actually an alien on this commit- 
tee, just visiting for the day, but I did have some comments 
and a question about what the Clerk referred to earlier, and 
that is committee budgets and how they are drawn up and 
approved. It is an issue that I feel very strongly about and 
have for a number of years. 


Right now there appear to be no guidelines. We have very 
experienced clerks who help draw up committee budgets 
from precedent, but the process is badly flawed. My percep- 
tion of how it has worked from the years I have been on 
committees is that a committee will decide its order of busi- 
ness and what it wishes to pursue. The clerk will then draw 
up a budget including travel arrangements and per diem rates, 
whatever is required, based on that decision of the commit- 
tee. The Chair and the clerk then go to the Board of Internal 
Economy with this budget, normally waiting anywhere from 
an hour to two hours, sitting outside with a lot of other com- 
mittee chairs and clerks. At some stage you get called in to 
defend your budget. You speak and then you leave. Then 
arbitrarily, on whatever whim happens to cross the mind at 
the time, the Board of Internal Economy comes down with its 
decision, and it can be to slash your budget. Reasons are not 
given. The committee Chair is just notified that this request is 
denied or, “Your budget has been reduced by this much.” It 
really calls into question the autonomy of a committee to 
order its own business. 

What is the point of having this facade of going 
through and saying, “We as a committee decide that this is 
the business we think is urgent and must be accom- 
plished,” if the Board of Internal Economy can then say: 
“That’s well and good. You can do it if you want to, but 
we’re not going to give you any money”? 

It is not as though a committee can spend money in 
other ways. If there is money not utilized in the budget for 
the purpose for which it is given, it devolves back to the 
Legislative Assembly. It does not carry over; the commit- 
tee cannot use it for something else. 

I think the whole process needs revisiting and we need 
guidelines put forward by the Board of Internal Economy. 
I am fed up with wasting my time and other members’ 
time deciding what our order of business is and then not 
being able to complete it. Right now the public accounts 
committee is about to go to war over that particular issue, 
and we feel quite strongly about it. 

The Chair: Again, the member may be pleased to 
know that this committee will be reviewing how the com- 
mittee structure works in this place, hopefully beginning in 
the fall when we come back. Certainly the suggestions 
made by the Clerk of the House here today will be taken 
into consideration by this committee when we review how 
the structure works. 

Mr Mills: Have you got any more tricks up your 
sleeve, Margaret? 

Mrs Marland: Do you have anything to do with the 
Legislative Assembly decisions about equipment for 
members’ offices? That is not in your jurisdiction, I guess. 

Clerk of the House: Not really. Mainly that comes 
down to recommendations that go to the Board of Internal 
Economy, and the Board of Internal Economy would de- 
cide on those things. But if you have anything, we can 
certainly put them into the system if you want. 


Mrs Marland: Do you sit as a member of the board? 
Clerk of the House: No, I am an adviser to the board. 


Mrs Marland: Then I am just wondering, in your po- 
sition as an adviser to the board, whether you might also 
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wear your hat as a common citizen of the province. I wonder 
if constituency offices of members in the year 1991 might be 
as up to date and well equipped as the average business in the 
province by having a computer terminal in each office that 
was on line to their offices in Queen’s Park. 

As I say, it is unfortunate that we have to apologize for 
the fact that we do not have something as simple as that 
today, and the cost of them has come down so much in the 
last six years that I have been asking for it. I know every 
time I have asked for it, every member has agreed it is 
something they really need. I know sometimes in the past 
the caucuses individually have wrestled with it, but it al- 
ways comes down to the fact that the approval has to come 
from the board. I really think if we went to people outside 
this building, they would be surprised to know we do not 
have them. 

The Chair: Again, Margaret, the Board of Internal 
Economy has in fact approved a computer for each constit- 
uency office, with a printer and a fax machine. 

Mrs Marland: They have? 


The Chair: That information should have been passed 
on by your House leader, or whoever deals with the Board 
of Internal Economy. 

Mrs Marland: And when do we get them? 

The Chair: As of 1 April of this year. It is actually 
paid for by the legislative fund, not out of the constituency 
fund. 

Mrs Marland: How many do they pay for in our 
Queen’s Park office? 

The Chair: I am not too sure. Maybe we can find out 
and answer that question for you. But I know the board has 
approved one for the constituency office, with a printer 
and a fax machine. 

I know the Clerk has another appointment at 4 o’clock. 
If members have other questions, the Clerk is willing to 
come back after his appointment and deal with those ques- 
tions at that time. 

Clerk of the House: Oh, definitely. Why do I not just 
drop in after my appointment, then? 

The Chair: Yes. I think our next group here has 
something they would like you to see as well, in relation to 
a new bell system for the House. 

Mr Morin: Is the bell system in response to your 
point of order in the House? 

The Chair: It is coincidental. It is amazing it hap- 
pened like that. 

Clerk of the House: This has been in the works for 
quite a while. Before we change anything, it is important 
we get the opinion of the members. 


1600 
MEMBERS’ SERVICES 


The Chair: Thank you. I would like to welcome Bar- 
bara and Paul from members’ services. I believe you have 
something to show us here this afternoon. 

Mrs Speakman: Yes. I guess this resulted from two 
things: one a little longer-term issue, and one a shorter 
term. The longer-term issue was that last year we had a lot 


of problems with the sound of the ringing of the bells over 
a long period of time. At that time, the previous Speaker, 
the Honourable Hugh Edighoffer, had asked us to look at 
the possibility of changing to chimes. We had decided, 
when the standing orders were changed, that perhaps we 
could just work that into the renovation of the building 
when we did the electrical system. So although the concept 
was there, we did not actually go ahead and do it. 

The more immediate thing that came up, of course, 
was when Gary Malkowski was elected and he, not only 
for himself but on behalf of all deaf and hearing-impaired 
people, indicated to us that there was a requirement for a 
signal to those people that the bells were ringing. We then 
had to deal with the problem of bringing in some kind of 
flashing light, something that would alert both Mr 
Malkowski and anyone else in the building who required 
that service that the bells were ringing. 

Paul took that and looked at the two concepts and has 
worked with Mr Malkowski’s office and Mr Malkowski 
himself on a number of trials of different things. He has 
finally come up with this particular one he is very comfort- 
able with. Because it changes a tradition—it is not really 
the light that is the problem; we are changing a tradition 
from a ringing of bells to a chime—we wanted to make 
sure we brought this here, that you hear it, see it, either like 
it, do not like it or have some suggestions for us on ways it 
can be improved. 

I hand it over to Paul to demonstrate. I should warn 
you that the last version of this he had, he set his hands on 
fire. This is the battery pack. The battery pack was 
wrongly wired. He assures me that this time the battery 
pack is correctly wired, but I am going to move aside. 


Mr Tranquada: I should explain this model is a 
working model. This is not the final version, but it is the 
working version. We have some refinements to make. | 
will turn the sound off first of all. 

I think the first requirement was to make the signal 
visible without being annoying, because they are two dif- 
ferent requirements. The fire alarm system should be an- 
noying because you want people to do something. For this 
kind of sessional bell which is used daily, it is more of an 
alerting device, as you said, in the tradition of calling the 
members into the House. 

This chime is roughly the sound we are looking for, but 
we will want to tune it to make it louder for some loca- 
tions. In some locations, like a committee room, we may 
just choose to put a light rather than a bell so that if you 
are in a committee room and the lights are flashing, then it 
is obvious what is happening; you do not need to have 
sound. 

This will not just benefit people who are hard of hear- 
ing or deaf. It will also benefit other users in the building. 
It certainly would relax a lot of our visitors who, when 
they hear the sessional bells every day, start running for 
the exits. 

Mr Malkowski’s staff has seen the lights, and Mr 
Malkowski has seen it himself and is quite certain this will 
meet the requirements. It means we have to put more cov- 
erage throughout the building so we will have more of 
these devices. 
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Mrs Speakman: The design we were looking for also 
had to be fairly sympathetic to the design of the building. 
We did not want something ugly or too large or whatever. 
And also the shape—we wanted it to be seen along a corri- 
dor and not just seen if you were looking straight on. This 
was really the best design we could come up with at this 
point. I guess I will leave it open now to you, if you have 
any questions or comments. 

The Chair: Also advise the other members of the 
committee that Paul is the manager of the renovation and 
restoration program of this place, and he is our heritage 
adviser to the precinct committee. As most members well 
know, his firm is the one which has come up with the plans 
to restore this particular place. 


Mr Frankford: Is this something you designed? 


Mr Tranquada: Actually, this is a stock fixture, but 
the components are off the shelf. They are a lot of little 
things sitting in this box. I should add, too, that in view of 
our desire to make this building fully accessible this is well 
in keeping with the trend to not only look at people with 
mobility problems but to look at people with sight prob- 
lems and hearing problems. At the end of it, hopefully, we 
will achieve all of these objectives. 

The next step is the fire alarm system which, though it 
is not a committee concern, is a technical concern to put 
lights in the building that are sensitive, that achieve the 
purpose and do not destroy the look of the building. 

Mrs Marland: The fire alarm system, Paul, is a com- 
mittee concern. I am concerned about the fact that in my 
six years I have never taken part in a fire alarm exercise. 

Mrs Speakman: We have had them. 


Mrs Marland: I know, but when the House is sitting I 
am seldom not here. I am here when the House is sitting, 
and it has to be more than a coincidence that in six years I 
have not been part of a fire alarm—that is off this subject. 

Has this challenge been tendered out to companies to 
come up with alternatives and ideas? 


Mr Tranquada: That is our next step. We have a per- 
formance specification that goes with this. What we have 
been doing for the last few months is looking at trends and 
at what other people have done. We have looked at the 
House of Commons. It has an electronic system that works 
on a loudspeaker system, but they do not use lights in the 
same manner; they just use a sound system. We have spec- 
ifications put together now and we are going to put it out 
to the marketplace and get a— 


Mrs Marland: So you are saying the federal House 
does not have a system for people who cannot hear. 
Mr Tranquada: No. 


Mrs Speakman: Just as prototypes we looked at vari- 
ous options like strobe lights, for example, which are very 
aggravating— 

Mrs Marland: And they are expensive. 


Mrs Speakman: We looked at a number of different 
designs as prototypes and ran them by Mr Malkowski and 
also ran them by our heritage adviser, Julian Smith, and 
looked at how things would fit in with the building. This 
was the result of all of that, which again is still only a test 








box. We would then put that out, tender specifications, and 
get bids. There might be a much better refined product at 
the end of it, but this is the concept we wanted to run by 
this committee. 

Mrs Marland: I support the need and I support the 
concept of doing it. 1 am certainly glad you got away from 
strobe lights because they are ghastly for everybody. I am 
just wondering, if we are going to this much trouble, if 
have been tendered out to firms that do this kind of thing, 
who have the design ability, because it would be nice— 
that is very institutional looking. 

Mrs Speakman: That is just to let you see the kind of 
thing, that was all. 

Mrs Marland: Yes. It is going to cost something. 
Using that as an example, there is a cost to putting the coat 
of arms on the globe. I would rather spend money on the 
design of the fixture itself, that it looked more traditional 
and less like something out of a washroom. 

Mrs Speakman: That is true. 

Mr Tranquada: That is a good point. 

Mrs Speakman: That is really what we would do. 
This is just to let you see the concept. 

Mrs Marland: So you are going to say: “This is what 
we need. These are the purposes it must serve, and there’s 
a ballpark about how much we can invest in this,” and 
come back to us— 

Mrs Speakman: And it must fit in with the heritage 
aspect of the building and all of those things. 

Mrs Marland: You may end up with some very inter- 
esting designs, then. 

Mr Mills: I like that chime that goes boing, boing, 
boing. 

Mr Tranquada: I think we are going to ask for a 
system where you can tune the signal. 

The Chair: I wonder if the member can face the 
microphone. 

Mr Mills: I was just making that off-the-cuff remark. 
I did not think I was up. 

Mrs Marland: You are on record. 

Mr Mills: I know that, but I did not think I was in the 
rotation here. That is what I was frightened of. It just 
dawned on me that was a nice sound. 


Mr Owens: I would just like to gently disagree with 
my colleague from Mississauga South. I quite like that 
design. It has a nice antique look to it, and in terms of 
matching a decor we still have around this place, I think it 
is kind of a nice design. Whether it reminds one of a 
washroom or not, I think it is appropriate to have the pro- 
vincial crest on it. 

Mrs Marland: An antique; that is because he is 
younger than I am. 

Mr Tranquada: I think if the committee would like to 
see the final model, that would be the best way to handle 
that. As far as the fixture itself goes, this was the best 
fixture we found without designing a fixture just for a 
model, but we are going to be purchasing quite a large 
number of these things and of course there is a volume 
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discount when you make a cast, and you can amortize that, 
so I am sure we can find something that not only does the 
functional part. 

Mr Morin: I think the concept is excellent myself as 
far as the shape is concerned, and I leave that up to the 
taste of Mr Tranquada, who is already on the renovation 
and restoration program. I am sure it is going to be done 
well. The main thing is to give you the go-ahead, and I 
think you have the go-ahead from us. 

The Chair: Unanimous consent? Carried. 

Agreed to. 

The Chair: The Speaker is not due until 4:30, along 
with the Sergeant at Arms, so I will recess the committee 
until 4:30. 

Mr Morin: Can I just make a remark? It is so refresh- 
ing to come to a committee and see members so calm. 


The committee recessed at 1613. 
1633 


The Chair: I would like to reconvene. Before we ask 
the Speaker and the Sergeant at Arms to report to us in 
camera, I would like to draw the committee’s attention to 
two reports they will find on their desks, dealing with the 
Freedom of Information and Protection of Privacy Act. 
The commission will be coming forward to present its 
select recommendations to us next week. All the witnesses 
to this point have appeared before the committee and we 
are in the position to begin to do an interim report to the 
House. We hopefully will begin that process next week 
after the appearance of the commission, so I would urge 
the members to review those two documents, which will 
be the basis of the discussions next week. 

I would also like to draw to members’ attention two 
letters, again dealing with the television system within the 
House and some requests we have. They will be appearing 
next week as well. Any questions? 


Mrs Marland: Yes. Next week, when the commission 
is before us, would that be an appropriate time to ask about 





the exemptions of government agencies, boards and com- 
missions from the act? Are they the people I should ask 
about that? 


The Chair: I would expect so. 

Mrs Marland: What do you think, Lewis? 

Mr Yeager: It would not hurt to try. 

Mrs Marland: They are only appointed with the ex- 
isting mandate, really. 

Mr Yeager: That is right. 

Mrs Marland: My difficulty is that I now realize we 
have some very serious exemptions to the act and I do not 
know who it is we as a committee can ask about why those 


exemptions exist and if we might agree that they should 
not. 


The Chair: Maybe we could ask the clerk to investi- 
gate that, and if we can find the appropriate people, ask 
them to come along next week. 

Mr Owens: I think Frank White might be the most 
valuable resource in that respect. He is the director of the 
FOI and privacy for Management Board. He has testified 
here before. 

The Chair: Maybe we will ask the clerk to find infor- 
mation, and if he can locate the individual— 


Mrs Marland: Or individuals. 


The Chair: —or organization, ask them to come 
along next week. 


Mrs Marland: That would be excellent. Thank you. 
The Chair: Any further questions? 


Mrs Marland: Are we going to share the letters, or 
are we going to wait for those until next week? 


The Chair: That is next week. At this point we would 
like to go in camera. 


The committee continued in camera at 1637. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Wednesday 19 June 1991 


The committee met at 1539 in room 228. 


BROADCAST AND RECORDING SERVICE 


The Chair: I would like to call the standing committee 
on the Legislative Assembly to order and ask Bill Somerville 
if he would step forward, please. 


Mr H. O’Neil: There is no question of this. We are 
going to approve it anyway, are we not? 


Mr Mills: Why do we not put the question? 


Mr Somerville: I will answer a few questions if the 
members have any. I can just briefly say that the Legislative 
Assembly reaches a satellite transponder—transponder is 
another word for transmitter—24 hours a day, 365 days of 
the year. On occasion we have had applications before this 
committee to rent or lease the additional space we do not use. 

Over the years this committee has developed guide- 
lines and regulations, and I think you have a copy of those 
before you. The first application to use the transponder is 
from Wawatay Native Communications Society, which has 
been a long-time customer, using the transponder. They have 
been sharing the transponder access for the last three years. 
We have enjoyed giving them that. I think the committee 
has approved every application that has come before it for 
Wawatay. 

This new application is for another use, of an audio 
subcarrier. On the satellite we have one video subcarrier 
and five audio subcarriers. We use two of the audio, one 
for English and one for French, and we do not use three. 
The application from Wawatay is to use one of the unused 
subcarriers. 


The Chair: What is the reason for the application? 


Mr Somerville: The process is that any applicant has 
to go through this routine of writing to me. Then I look at 
the pros and cons and see if they meet the guidelines and then 
inform the committee of such, and also inform TVOntario, 
which does our uplinking, and then we report to the com- 
mittee. Then the committee considers these applications 
and approves or disapproves. 


Mrs Marland: Bill, what you are saying is that these 
are channels that are not needed or not used? 

Mr Somerville: These are three audio channels that 
we do not use at the moment. 

Mrs Marland: So this will take two of three that we 
do not use? 

Mr Somerville: It will take one of the three we do not 
use. That is the Wawatay application. 

Mrs Marland: What is with the muscular dystrophy 
one? 

Mr Somerville: The muscular dystrophy one is an- 
other application that is before us to use the video uplink 


on occasions when the Parliament does not plan to sit, 
which would be the Labour Day weekend. 


The Chair: Sorry to interrupt here. Maybe just to clar- 
ify things, should we deal with one application at a time? 


Mrs Marland: Yes, if they are separate. It would be 
nice to do that. 


Mr Somerville: They are two separate applications. 
Mrs Marland: Do we get paid for this? 


Mr Somerville: No. We have never charged any fees 
for use of the satellite transponder. 


Mrs Marland: Is it for a set time and then it is re- 
viewed in case some other groups want a turn? 


Mr Somerville: In each of the previous applications 
we have always kept a clause saying we can rescind this 
approval at any time. If the Parliament decides to sit or 
have committee meetings, then we could take the space 
back and use it. 


Mrs Marland: Right. What if Parliament does not de- 
cide it needs to use it, but that it would be fair to give it to 
another group for a period? 


Mr Somerville: It would be this committee’s decision 
to do that. 


Mrs Marland: How many channels are available to- 
tally? 

Mr Somerville: We have one video channel that we 
use and five audio channels. We use the one video and two 
audio channels. There are three audio channels not used. 
We have never used them in all the time we have used the 
transponder. 


Mrs Marland: This will leave two free? 
Mr Somerville: Yes. 


Mrs Marland: I think it is excellent that somebody is 
interested in using them. Especially when they are there 
and they exist, they should be used. But I think in fairness 
it should not be ad infinitum or for ever. I think it should 
be written in such a way that it is reviewed periodically in 
case all three spare channels are being used and there is a 
lineup of other people. Perhaps it could be written in such 
a way that if other requests that meet the criteria come 
along, we have the flexibility to give everyone a turn and 
then revert to the bottom of the list again; just to have that 
flexibility. Otherwise I would move approval if you need it. 


Mr H. O’Neil: I had quite a bit of experience in the very 
short while I was Minister of Culture and Communications 
and on some of the other trips up north. I think it might help 
Bill if we were to have Lawrence Martin come forward 
and explain part of why it is so good that the native people 
can make use of this channel. Maybe Lawrence could give 
the committee some insight on some of the things the 
channel is used for. 
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Mrs Marland: That is fine. Let’s do that, but do not 
misinterpret what I am saying. 


Mr H. O’Neil: I am not interpreting. 


Mrs Marland: I do not need to be convinced of the 
good purpose and the good use it will be put to. I am 
simply saying that at some time in the future we may have 
some other groups that may want the same opportunity and 
this group may be waiting. I think, in fairness to every- 
body, we should be good managers of a facility that is going 
to be put to good use by whomever. 


Mr H. O’Neil: Margaret, I am not disagreeing with 
you. I am not questioning what you are saying whatsoever. 
I am just saying that there are many new members on this 
committee who may not be— 


The Speaker: Order, please. I would just like to re- 
mind members that we are a very civil committee and if 
we could direct our comments through the Chair, it would 
be very helpful. 


Mr H. O’Neil: I am sorry, Mr Chair, but I just want to 
be polite to Margaret too. If we could have Lawrence 
come forward, others, maybe Margaret and myself or the 
new members of the committee, might like to hear what it 
is they are doing with that channel, the great work they are 
doing in the north. 


The Chair: Let’s move on and hear Lawrence. 


Mr Mills: I think the justice committee is a much more 
tough and rigid sort of place to be. I am not used to this. 


The Chair: We have managed to survive for about a 
year. 


Mrs Marland: We are good friends here. 


The Chair: We have actually become good friends on 
this committee and we have managed to achieve a number 
of things in this committee that other committees have not. 
I would love to keep it that way. 


The Chair: You are the executive director of the 
Wawatay Native Communications Society? 


Mr Martin: Yes, that is right. 


The Chair: Perhaps you want to explain to the com- 
mittee a little bit about your application. 


Mr Martin: Thank you very much for allowing me 
this time to come down here. It has been a long trip from 
Sioux Lookout. As Hugh O’Neil was saying, the uses we 
have for the technology in the north are very important, 
especially in the north because we do not have anything 
much up there. In terms of television programs, the only 
channel we have is TVOntario in the northern communi- 
ties, and some places have the CBC, so you are talking 
about an area that does not have what you have here. 

We have been running distance education courses, high 
school courses, on our present system, our audio system 
on a radio network. We want to expand that so that we 
have a dedicated audio subcarrier just for distance educa- 
tion for high school courses for the native communities in 
northern Ontario. So far this year we have done that with 
our existing radio system and we have over 400 students in 
18 communities. We are just slowly expanding that. 


The courses are province-approved high school 
courses. It also includes native language courses for Cree and 
Ojibway. This is basically the reason for it, so that we have 
a distance education system in place that can be utilized by 
the people in the north. 


Mr Mills: I was just reading over your letter and there 
was what Margaret was saying, that we should build in 
some mechanism whereby it is not cast in stone, but I see 
here that you need to know the commitment that we make, 
because it is going to cost you quite a lot of money to 
make it all work. Without some sort of mechanism to ensure 
and guarantee or enshrine your future with this satellite, 
you would not be prepared to make that expenditure. 
Would that be correct? 


Mr Martin: I do not think we would be able to. We just 
would not be able to afford something like that. Just to run 
the system at the community level is very expensive and to 
have staff able to do it is very expensive. Not to bring up 
many different issues, last year we were cut severely by 
the federal government in the funding for communications. 
We lost a third of our operations, a third of our staff, and 
now we are trying to do something at the same level we 
were doing before, so it has been pretty difficult to do 
things like that. 

However, with this kind of system, we are working 
together with existing resources. This is how I like to look 
at it. It is a system that says, “Let’s work together developing 
something that does some work for everybody.” 

1550 

Mr Mills: You would be looking for a sort of a guaran- 
tee that you would not go to the bottom of the list at some 
later date. You really would like to see this sort of cast in 
stone, if I may coin a phrase. Is that what you are after? 

Mr Martin: Yes, most certainly, because we are talking 
about an education system and I would not want to see our 
students get cut off for any reason. It is nice to be fair, but 
education is a priority, especially in areas where you do 
not have much of anything else. 

Mr Mills: Do your programs permit someone to gain 
some sort of certificate of education? 


Mr Martin: Yes, these are high school courses. 
Mr Mills: You can go right through? 
Mr Martin: Yes. 


Mr Mills: And without this, they would not be able to 
because of the distance getting to schools? 


Mr Martin: Yes, and also, native education in the 
province as a whole has been really poor, especially in 
northern communities where we have a dropout rate of 
about 80% to 90%. So this is a way of being able to get the 
education into the communities, as opposed to trying to 
bring the kids out. 


Mrs Marland: I appreciate what you have just said in 
answer to Gord’s questions. If TVO were to expand its 
service network and its programming down the road which 
would save you doing the program you do, could you see 
another use you would have? In other words, if there were 
an agreement that you could use that channel for five 
years, and after that something else has been offered that 
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replaces what you have to provide because it is not pro- 
vided at the moment, would you see an alternative use that 
you might have, or would you see it being realistic to look 
at it five years from now and see where TVO is and where 
you are? ; 

Mr Martin: I think it is important to look at what is 
there now and what could be there in five years’ time. I 
know for sure that the schools are utilizing TVOntario 
courses as part of their everyday systems in the schools, in 
the communities. So they are utilizing TVOntario to the 
fullest extent they can. What we are providing high 
schools with, nobody else is providing at this time. If TVO 
or somebody else were to start looking at that, maybe that 
is something that can be looked at in the future. But right 
now, it is not there and education is really poor, as I say. 
Somebody has to do it and we are in a position to do it and 
you guys are in a position to provide that service. 

Mrs Marland: Which I agree is excellent. I am simply 
suggesting that perhaps we should look at talking about it and 
reviewing the situation five years from now. 

Mr Martin: Perhaps. It is good to review it anyway 
because of the changes in technology. You might be able to 
apply something even better five years from now. 

Mrs Marland: Right, that is what I would suggest. 


Mr Frankford: Could you elaborate a bit? Is there a 
school board or are there school boards or are you the only— 

Mr Martin: Wawatay Native Communications Society 
has been around since 1974, providing communications 
services in the Cree and Ojibway languages. It is just this 
past year that we formed a partnership with the Northern 
Native Education Council. They are the ones who have the 
private school status to be able to offer high school courses, 
so we work as a partnership to provide this service to the 
people up north. Wawatay itself does not hold the private 
school status per se. Our distance education department is 
called Wahsa. Wahsa means far away, like sending stuff 
out far away. So they are the ones able to provide certifi- 
cates and we hold the CRTC broadcasting licences. 

Mr Frankford: What is that agency? 

Mr Martin: Wahsa? 

Mr Frankford: Yes. 


Mr Martin: They are the Northern Native Education 
Council. They are responsible for all the education systems 
within 23 bands, and in this past year they formed this 
Wahsa, which is another program of theirs. But Wahsa 
only works on distance education material. 


Mr Mills: I just thought of another question. In my 
riding there is the First Nations of Scugog, and I have spoken 
with them on occasion and they talk about education and 
language, opportunity to teach their own language. My 
question is, can you pick up the signal in southern Ontario 
with a normal TV, or do you have to have some elaborate 
satellite dish? 

Mr Martin: You can pick it up with not so much an 
elaborate satellite dish, but it can be done technically, so 
people from around the province can be picking it up. As a 
matter of fact, when we do our TV programming on the only 
channel now, which is on Saturday at 1 to 2 and then Sunday 
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from 6 to 7, we sometimes have contests on our TV program 
just to see where people are listening. We have callers 
from London, Ontario, from Oshawa, from Kingston, from 
Toronto. So people are watching the programs that we do 
from up there, and this past February we were visited by 
Bill here with the select committee and we did a live 
broadcast from Sioux Lookout, which we helped them to 
put together. So whatever we do up there, it gets viewed 
right across the province. 


The Chair: Any further questions of the committee? 
Do we announce consent of the request? Carried. 


Mr Martin: Thank you very much. Meegwetch. 


Mr Somerville: I wondered if I should raise the tech- 
nical question. If you wanted to receive this audio, you 
would not pick it up on TV. It is not the audio that goes 
with the TV signal. It is separate, like a radio station coming 
off the satellite. It is a very small dish. It is like they are 
broadcasting school radio programs in the purest sense. 


Mr Mills: I see, thanks. 


Mr H. O’Neil: But the TV part of it broadcast on the 
Saturday can be picked up, Bill? 


Mr Somerville: Oh, yes. The committee previous to 
this approved, over the years, the use by Wawatay of the 
video portion of our satellite transponder for one hour on a 
Saturday and one hour on a Sunday. On other occasions 
we have given them extra time, up to six hours. 


Mr Martin: Can I make one last comment? The 
TENO program—television extension to northern Ontario— 
is still not in the northern communities, so people are very 
anxious to see what you guys do here every day. But hope- 
fully this summer it will be installed and give a glimpse of 
what goes on. 


Mr Mills: They might become less than anxious. 
Mr Martin: But right now they are anxious. 


Mrs Marland: I do not think I would waste a channel 
on that. 


The Chair: Thank you, Lawrence, for appearing here 
this afternoon. 


Mr Somerville: The other application you have before 
you for the transponder is for the video and audio portion. 
This is the portion that normally beams up the Parliament. 
The application, as you see, is for the muscular dystrophy 
and we have a spokesman for the society here. 


Ms Mullin: Would you like me to give you a brief run- 
down on what we are here for? As many of you are aware, 
the Muscular Dystrophy Association of Canada relies on the 
Jerry Lewis Labour Day Telethon for a large portion of our 
revenue every year. We do separate broadcasts in each 
province, and in the province of Ontario we have relied on 
the Global TV network for approximately the last 14 years 
to carry the telethon. 

We have been informed this year that Global will not 
be carrying the telethon for us. We were made aware of 
this earlier this year and we have made numerous attempts 
to set up a network across the province to carry the show. 
Global reaches approximately 80% of the province, so 
anything smaller we set up, we are already eroding our base. 
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The telethon accounts for about 25% of the revenue 
that is raised in Ontario, over $1 million. It takes place 
from Sunday evening, this year 1 September to 2 September 
at 6:30 pm, which is Labour Day Monday. Hopefully most 
of you will not be in here on that day. 

What we are looking for is support from the Legislative 
Assembly in order to allow us to broadcast the signal over 
the parliamentary channel so that anybody who is a cable 
subscriber will be able to pick up the telethon. We are still 
negotiating with a number of community channels to set 
up a broadcast on their community programming channels. 
Unfortunately, we are dealing with about six main compa- 
nies and then each of their local operators, and it is very 
difficult to set up this system around the province. We are 
running into snags and we are running short of time. 

People are used to finding the telethon on Global. In 
order to let them know where it is, we have to start promoting 
it now and let them know they have to change the channel. 
We would like to be able to give them something to 
change to and right now we are not able to do that, and that 
is why I am here today, to ask for your support on Labour 
Day weekend. 
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Mrs Marland: You certainly have my support, 100%. 
Is Global even willing to advertise that you are going to be 
on another channel for you? 

Ms Mullin: They have agreed to help us promote the 
telethon. We have not, at this point, had anything to promote, 
so we have not negotiated with them what that will entail. 
But they have agreed that they would help us promote. My 
sense of that would be, obviously, some public-service 
time on their channel. 

Mrs Marland: Bill, what is on this channel when we 
are not on, in August, for example? 

Mr Somerville: Normally we have just information 
saying when the next parliamentary sitting will be and the 
proceedings. Come that weekend, I believe there will not 
be much happening. I think we are off the following week, 
so we would be just saying Parliament resumes on the day 
after the break, which would be 19 September, I believe. 


Mrs Marland: So we could start promoting the tele- 
thon with a written blurb ahead of time. 

Mr Somerville: That is possible, yes. 

Mrs Marland: I think that would be a good idea. 
Even if we did that once an hour, it would break in from 
the other. The other is just a set background with the word- 
ing on it that we see all the time. 

Mr Somerville: Yes, it is the usual. 

Mrs Marland: I think that is a great idea. I would like 
to see us do that, Mr Chairman, to give the approval to 
muscular dystrophy for that weekend but also for the 
month of August to give them the promotion leading up to 
it, because it is true that people will look for it on Global. 
So I would make that suggestion. It means a little bit of 
work for you with brackets, I know. 

Mr Somerville: It is not that we do not want to do the 
work, and it is very little work for us. I would have to clear 
that through TVO with Ross Mayot there. I do not know 


whether we are advertising, whether we are allowed to do 
that on our channel. We have a particular licence to broadcast 
the proceedings of the House and on occasions to do these 
other jobs, and we apply to the CRTC for a licence on 
these rare occasions. I think I would have to check that one 
through, but technically it is all possible. 


Mrs Marland: Did we have to apply for permission for 
the previous application even though it is only on radio? 


Mr Somerville: Yes. We always have to apply, and I 
would just add that extension to the application: can we 
promote and advise that this is going to happen on that date. 


Mrs Marland: I hope we do that. Who owns the sat- 
ellite? 


Mr Somerville: Telesat Canada. 
Mrs Marland: So we are just one of many customers. 


Mr Somerville: Yes. We are one of 28 customers on 
that particular satellite. 


Mrs Marland: How much does that cost us? 
Mr Somerville: It costs $1.2 million per year. 


Mrs Marland: And TVO is another one of the 28 
customers? 


Mr Somerville: Yes. TVO is two customers; it has an 
English channel and a French channel, so it is considered 
two customers. 


Mrs Marland: Interesting. Thank you. 


Mr Owens: I guess Margaret stole my thunder. I 
wanted to move the motion that we support this request, 
but it sounds as if Margaret has done that. I fully support 
your request and certainly hope that whatever we can do as 
the Legislative Assembly to assist in the promotion of this 
endeavour, we will do, licence requirements notwithstanding. 


The Chair: Before we move the motion I think there 
is one further question. 


Mr Mills: I am sort of a stickler for regulations, and | 
have to believe that the no-advertising idea on that channel 
is very pertinent to this, to the way we run it as advertising. 
I see that, perhaps contrary to what Margaret says, we 
could set a precedent: Someone else comes in here and 
says, “How about giving us a plug here and there?” I do 
not think we should be a party to that. 

I think the onus would be on Global, which ceased to 
carry that, to let everybody know long and hard and well 
before that in fact it is going to be carried on that channel. 
Perhaps they could advertise even on Rogers, where they 
run out the channels and what is going to be on. That could 
be a part of it. 

I think there is a certain amount of dignity to that parlia- 
mentary channel and I do not like to see it become any 
form of advertisement. Maybe I am on my own here, but that 
is the way I feel and I would like to test that in this commit- 
tee, that we do not go to TVOntario and seek permission, 
that we stick by the format and the rules and regulations 
we have. We would ask the Muscular Dystrophy Associa- 
tion and the cable companies to advertise the fact that they 
have decided that this channel is where it is going to be on 
such-and-such a date. I would like to try that eventually. 
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Mrs Marland: We do not have to go to TVO to ask 
permission. We get the permission, I gather, from the 
CRTC. That is the first thing. The second thing is, I do not 
think to promote a telethon for muscular dystrophy would 
be taking away the dignity from that channel. We are not 
selling Tide or Miss Vickie’s Potato Chips. 

I agree with what you are saying, Gord, if we are dealing 
with a commercial use in the sense that we know commer- 
cials. But I think if we agree with the use for the telethon 
for muscular dystrophy, then why would we disagree with 
trying to make that as successful as possible? We are not 
asking for an audio; we are simply asking for a printout. 

The reason it is more valuable to muscular dystrophy, I 
would assume, on the channel—and I am quite sure Global 
will not give air time saying: “It’s not with us folks this 
year. Turn to the parliamentary channel”—is that a lot of 
people do not know where the parliamentary channel is or 
what it is. If they are flipping and they see that, then they 
know that the telethon is coming. 

I think we should just leave it up to the CRTC. If they 
give us permission to do the lead-in promotion, we are in. 
That is great for muscular dystrophy. If they say no, then 
they are dealing with it on the commercial licence basis. 


Ms Mullin: I think there is a difference between ad- 
vertising and public service announcements. Perhaps using 
the word “advertising” does make it sound like tossing 
something on the street corner. A public service announce- 
ment is just that, to inform the public of what is happening. 
That would be my sense of the difference between adver- 
tising and public service announcements that has been 
suggested. 


Mr Mills: Maybe I used a poor choice of words. I do 
not want to belittle what you are doing, but I am just fright- 
ened of some sort of precedent being set, so that channel 
then becomes a vehicle. Supposing someone comes in and 
says, “Okay, we’re promoting a heart run.” That is like 
motherhood. We say, “Why don’t we get them to say on the 
parliamentary channel that on such-and-such a date you 
can go to so-and-so?” That is public, that is good. I am just 
wondering about setting a precedent. Could it be construed 
that this channel is available for good news messages? 


The Chair: I was wondering, before we proceed with 
a debate on this particular point, whether Bill could get 
some clarification on this issue from the CRTC. We should 
be able to do it by this time next week. 

Mr Somerville: I will ask the question. I do not know 
whether I will get a response. 

Just to clarify the record, Mrs Marland mentioned that 
we do not have to go through TVO. TVO actually does 
hold the licence for the Ontario parliamentary channel. 
When I say I would go, I would go via TVO to the CRTC. 
I would advise TVO of this committee’s wishes and then 
TVO, together with myself and the muscular dystrophy 
people, will approach the CRTC. So it is a three-way ap- 
proach to get permission from the CRTC to do what you 
are suggesting. I will work on it as fast as I can. Ross, 
would you like to add anything here? 
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Mr Mayot: Hello. 1 am Ross Mayot from TVOntario. 
I would find no objection whatsoever to approaching the 
CRTC on this to get its judgement on whether it is per- 
ceived to be advertising or not. As the licensee, I am aware 
that they have put a proscription on any kind of promo- 
tional advertising materials, but I take the point of it being 
a public service announcement. I think I would be very 
pleased to pursue that. 

If I may add, the notion of a precedent in terms of other 
groups wanting to use the channel when it is not in service 
by the House as a promotional vehicle I think is worth noting. 
For instance, might we promote Wawatay on the channel 
on a regular basis, and other groups for similar reasons. I 
only raise it for the committee’s consideration. It is not 
something that TVO would have any previous position on. 


The Chair: Is it possible that you could have some 
information back to this committee by this time next week? 


Mr Mayot: Yes, sir. 
The Chair: Maybe at that time we could settle that 


part of the debate, whether our particular parliamentary 
channel could or could not do promotional material. 


Mrs Marland: I think what we should do is agree as a 
committee on how we would like to see it proceed and 
then leave it in their hands, because if TVO can give Bill 
and MD permission tomorrow, they can get on with their 
publicity. Another week for them, considering we are at 
the end of June already, is very critical. So I think if we 
can have a consensus of the committee that we agree that 
they do it, that they have it the Labour Day weekend, and 
if it meets CRTC approval and TVO can support us, that 
they just proceed. I apologize, I was wrong about TVO. 


Mr O’Neil: I am sorry, I had to go out for a few 
minutes. This may already have been discussed. The cause 
you work for is a great one and the weekend you put on for 
raising funds is for a great use. But has the committee 
discussed while I was out all the other organizations that 
are going to come to us too, wanting to use part of that 
channel, not only for other fund-raisers but for things that 
may go on right across the province, everything? 


Mr Owens: I would like to say something, and it may 
be inappropriate, but I will say it anyway. Whether it is 
MD or the heart and stroke fund or whatever organization, 
I think they clearly have a right as taxpayers who have 
already supported this station and support this building to 
come and put whatever kind of blurb they feel is appropri- 
ate for their particular organization. I think we are setting a 
terrible precedent here by feeling that we have the right to 
exclude people from public broadcasting outlets. I think 
we should take Margaret’s suggestion and move with it. 
We are the committee that has the authority to decide. We 
should decide what we want to do and move forward. If it 
complies with CRTC regulations, then we go with it, but I 
do not think we can— 


Mr H. O'Neil: It was not my intention to exclude 
anyone. That was not the reason I asked. 

Mr Owens: Then why are we concerned about prece- 
dents, about who is going to come? 
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The Chair: Order, please. Could we have the discus- 
sion through the Chair? 


Mr H. O’Neil: What I am saying is that where we 
have an excellent organization here, we maybe have another 
200 or 300 right across the province that might also want 
to use the channel. As you say, if the channel is not being 
used, maybe it is a good idea to do it. But in that case, I 
think we would look to TVOntario to say what we would 
have to do in the way of scheduling, what sort of rules and 
regulations we would have to set in place as to what chari- 
table organizations could use it. It is a precedent we would 
be setting. Again, as I say, if the channel is not being used, 
maybe it is good to have all these organizations be able to 
use it and schedule them in. So I am not, maybe as you are 
inferring, against this, but I think there are other things you 
have to look into and organize to make sure you do not get 
into some problems too. 


Mrs Marland: I agree totally with Steve’s comments. 
If that channel can be used more for these kinds of pur- 
poses, all we do is develop criteria. If the application meets 
the criteria, then we go ahead, the same way the decision was 
made with the previous application for Wawatay Native 
Communications Society. It is as big a priority to find a 
cure for any of the major diseases in this world as it is to 
educate any particular group of people. Those are both 
priorities for all of us: education and health. In using what 
exists for any of these uses, I think we are doing the right 
thing, for an investment, as Steve so eloquently said, has 
already been made. So let’s do that: develop criteria, get 
permission from CRTC, and we will deal with TVO. 


Mr Chiarelli: I do not want to get into the details of 
guidelines and how you would set the guidelines and the 
qualifications today. But neither do I think we should get 
into a situation similar to trying to define what a tourism 
exemption is. We have had governments now for 15 years 
trying to define it and always subject to criticism for one 
reason or another. It is difficult to define. There is a whole 
range of non-profit groups, ranging from the Church of 
Scientology to ones that are very well known in the com- 
munity, good reputation, etc. It may be easy to say we will 
develop guidelines. But when you come down to the details 
of the guidelines, it may be very difficult to do that definition. 
I would certainly think that before the matter is dealt with 
in principle and approval for the concept, etc—you go 
down the road so far, and you are stuck with trying to 
define guidelines. You find out down the road, after a lot of 
time and effort, that really it is almost impossible to define 
the guidelines. I think there should be something working in 
parallel here, in terms of technical feasibility and approval, 
but also the nature of the qualifications and the guidelines, 
without defining them with particularity, should be ad- 
dressed now, because I think it may be a very serious 
problem. It may be like trying to define a tourism exemption. 


Mr Somerville: I would just draw the members to the 
regulations and procedures. Although it was developed by 
another Legislative Assembly committee and adopted in 
January 1989—and this committee has slightly different 
opinions and views than they had, and they laboured long 
and hard over trying to get these guidelines and regulations 


together, for many of the points Mr Chiarelli just said, and 
it is difficult to say no—in co-operation with myself and 
TVO and the committee, these guidelines were developed. 
As a case in point, today I think you are going to approve 
the muscular dystrophy application. These were excep- 
tions. They do not quite meet the guidelines and it is at the 
committee’s discretion whether they are approved or dis- 
approved. But as I said, the previous committee worked 
quite a long time to develop these guidelines and you may 
want to consider them. 


Mrs Marland: Mr Chairman, I would like to, if you 
want a formal motion— 


The Chair: I think there are a couple more comments 
here from the witnesses. 


Mrs Marland: Do you want a motion? I would just 
move that the request of the Muscular Dystrophy Association 
of Canada to use our parliamentary channel over the weekend 
of 1 and 2 September 1991 be supported by this committee 
and, further to that, for the month of August some written 
announcement appear on that channel in advance of the 
weekend telethon to notify the public, understanding that 
the decision will have to be made between Mr Somerville 
and TVO and the CRTC. 
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The Chair: There is a motion on the floor. 


Mr Mills: Does that mean that if we were to accept 
this motion we are going to disregard the guidelines? 


Mrs Marland: It is only here today because it is an 
exception to the guidelines, I understand. Is that right? 


Mr Mills: This is what I am wondering, because there 
are all kinds of criteria down here that call for the on-air 
credit to the assistance by the Legislative Assembly, and 
some sort of insurance to indemnify us of legal liabilities. 
Is that part of this? I am just wondering, do we set a prece- 
dent and say, “Yes, we can do that, and this we disregard”? 


The Chair: Maybe we can ask the witnesses to clarify 
these points. 


Mr Somerville: They have to meet all these criteria. 
The only reason they do not meet the guidelines is as a 
user, but they still have to have the insurance, the identity, 
the CRTC approval. They have to meet all these criteria. 


Ms Mullin: We have no problem with the criteria. I 
wanted to add, as well, that we are coming to you in a 
desperate move right now for a one-time event. 


The Chair: Is there further discussion to the motion? 


Mr H. O’Neil: The motion Margaret makes would 
make us appear like we were against motherhood. We 
know the wonderful work you do and everything else, and 
I hope that in raising this you do not take it that, as I say, 
we would be against the organization or anything else. It is 
the ramifications that could be down the road, that we 
could have thousands of groups wanting to come in and to 
use that channel for fund-raising events, and although most 
of them are very important and as worthwhile as yours, a 
lot of them are—but, as I say, Margaret has made a motion. I 
do not know. Do you say they fit within the guidelines? 
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Mr Somerville: All but as a user, but they will meet 
all the criteria for getting on the channel. 


Mr H. O’Neil: Have we ever done this before? 


Mr Somerville: Yes, on two occasions: the Whipper 
Billy Watson telethon on 6 December 1987 and the Rotel 
telethon on 8 October 1989. 


Mr H. O’Neil: Actually, the precedent has been set; it 
has been used. So I would say your organization is as 
important as any— 


The Chair: Ross, do you want to respond? 


Mr Mayot: If I may. The reason for the guidelines, in 
furtherance to what Bill said, was to ensure that those 
applicants that did not fill the ongoing and educational 
criteria could appear and then the committee could decide. 
TVOntario is completely in agreement with that. The reason 
for the guidelines was to ensure that the Ontario Legislative 
Assembly channel did not become the fund-raising channel 
or the advocacy channel for various groups. So it was to 
allow this committee to determine on a case-by-case basis 
whether it was satisfied with the applicant. 


Mr Chiarelli: I have serious, serious trouble with this 
particular issue. It is a matter of equity; it is a matter of 
fairness. If there is a group that subjectively and objectively 
has a good cause—and I question, first of all, how objective 
we can be without strict guidelines and qualifications. 
What is to stop the Citizens’ Coalition group tomorrow 
from coming and saying, “Our cause is just as worthy as 
muscular dystrophy; we are interested in saving the economy 
of the country”? What about Pollution Probe or Friends of 
the Earth? They have very good causes, but they talk very 
frequently on political issues. They are talking social issues. 
They are talking technical social issues, in many respects, 
and if tomorrow we received an application from the 
Citizens’ Coalition group or Pollution Probe, what criteria 
would we apply and how would we deal with it objec- 
tively? Is there an answer to that question? 


Mr Somerville: If you are asking me the question, no. 
I would bring it back to the committee and let you decide. 


Mr Chiarelli: I will put the question out for general 
debate and discussion. It is very serious. It seems clear-cut 
when you are dealing with this particular applicant, I will 
agree with that. But I am simply asking if tomorrow, because 
of this approval, we receive an application from either 
Pollution Probe or the Citizen’s Coalition and we have to 
deal with it objectively, what will we be saying and why? 


Mrs Marland: Can I answer, Mr Chairman? 
The Chair: Certainly, through the Chair, Margaret. 


Mrs Marland: Through the Chair I will answer Mr 
Chiarelli’s question. My motion before the committee at 
this moment deals only with this application, and we have 
had it made very clear to us through Mr Somerville that 
the reason this one is before us is that it is an exception. It 
is here for our approval as an exception. If there are other 
exceptions, they are not automatically going to be ap- 
proved because this one was. They would also have to 
come to this committee. I would be hopeful, frankly, that 
Mr Mayot is here today because TVO supports it. Am I right? 
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Mr Mayot: Mr Chair, we are here to execute the criteria 
and the wishes of the committee which has determined that 
any of the applicants are in its mind worthy of the exemption. 

Mrs Marland: Good. That answers the question. 
Thank you. 


The Chair: Further discussion on the motion? Hearing 
none, all those in favour of the motion? All those against? I 
believe it is carried unanimously. 

Motion agreed to. 


The Chair: Since a number of questions are raised 
here in committee today about this whole issue, maybe 
some time—obviously we do not have time in this session, 
but in the fall session—the whole issue of regulations and 
procedures and everything else could be revisited by this 
committee. 

Mr H. O’Neil: Mr Chairman, I think that would be an 
excellent idea, because where do you draw the line? Easter 
Seals or things like that—they are not using it now— 
maybe should be using it. But I think we have to have 
some very strong guidelines and we have to look at them. 
So I would second what you are— 

The Chair: Thank you. So the committee will revisit 
this issue in the fall. 

Thank you very much for coming along this afternoon. 
Thank you. 

Mrs Marland: Good luck. 

The Chair: Good luck. 


OFFICE OF THE INFORMATION AND PRIVACY 
COMMISSIONER 

The Chair: Could we have the next set of witnesses, 
please. I understand, from the Office of the Information 
and Privacy Commissioner, Mr Wright. 

Mrs Marland: Mr Chairman, as our next witnesses 
are coming, I want to give them my personal apologies for 
the fact that I have to leave. I had a number of questions I 
wanted to ask you, but I have to leave for George 
McCague’s retirement and it is all the way up in Alliston. I 
am sure this will not be the last time we will be together. I 
know it is the second time. I hope you will understand why 
I have to leave. 

The Chair: I was wondering, if the committee agrees, 
that as Margaret has to leave she has a couple of minutes 
to ask some of the questions. 

Mr H. O’Neil: No, I do not think so. She has been 
hard to get along with today. 

Mr Chiarelli: You are asking her to do something im- 
possible. Margaret cannot restrict herself to two minutes. 

The Chair: A couple of quick questions, Margaret, 
and maybe we can get a couple of quick answers for you. 

Mr H. O’Neil: Let her take as long as she wants. 

Mrs Marland: Some time before we get together 
again, are you going to be in a position to bring forward 
your suggestions that you may have discussed since the 
last time we were together about what things we can do to 
improve the function of the act through your office? We 
actually have been hearing that there are exemptions that 
there should not be and we are also hearing that there 
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should be exemptions added. Because you are the people 
who have firsthand experience, will you be in a position to 
help us with that? 


Mr Wright: We can certainly help you to a degree, 
and I believe in our initial report, in the first volume of that 
report, we set out our views on changes that could be made 
to the legislation. 


Mrs Marland: Yes, you did. 
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Mr Wright: I am not sure just how much more we 
can do as an office, as opposed to simply presenting that to 
the committee, making it available in terms of our views of 
the legislation and allowing the committee to look at that 
and make its own decision on the merits. I realize the 
difficulty. We clearly possess expertise in this area. There is 
no question about it. Something we have been addressing 
over some period of time and very carefully is just what 
our role should be. We certainly do not want to— 


Mrs Marland: The role should be in the review? 


Mr Wright: Exactly. We do not want to presume to be 
in fact trying to persuade the committee as to a particular 
direction. Other than that, we are certainly prepared to offer 
whatever we can by way of things that we feel! will work, 
things we feel will not work, and what we see as needs that 
will in fact result in improvements to the legislation. That 
much I can certainly offer to you. 

Mrs Marland: That is excellent. I am sure you have had 
somebody on your staff review the transcripts of our Hansard 
where the concerns of other parties have been raised. 


Mr Wright: Yes. 


Mrs Marland: It was on that basis that I wondered if 
you might have more to add to your initial presentation. I 
know your initial presentation was excellent. It was very 
comprehensive. 


Mr Wright: In fact, in advance of appearing today we 
tried to do a second report which looked at various of the 
recommendations. We selected some, though I think it fair 
to say the ones we felt perhaps would be worthy of further 
consideration by the committee, and we tried to give our 
own views to some extent of those recommendations as 
well as the impact that some of those recommendations 
would have on the legislation, either positive or negative. I 
think the report you have before you this afternoon goes a 
fair way towards the sort of things you are suggesting. 

Mrs Marland: I think we just got this, though, did we 
not? We just got it now. 

Mr H. O’Neil: What is our timing on this? Are we 
supposed to have this report completed by the end of this 
year? 

The Chair: Yes. I understand 12 December of this year. 


Mr H. O’Neil: I suppose this kind of question is 
going to depend a lot upon ourselves, but let’s face it, you 
and your staff are going to be the ones who are going to be 
doing most of the work and suggestions along with what 
we have heard and seen. Is it realistic, the end of the year? 


Mr Wright: Again, I think if you look at the legisla- 
tion itself, it talks about the obligations of the committee 
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and when it has to report. My understanding is that the 
review has to be done within one year. That is in fact a 
requirement of the act. I suppose that in a way drives the 
reality of what can happen here. As far as our participation 
is concerned, we certainly recognize the importance of this 
review and want to participate as actively as we can and 
would certainly make it a priority as far as what we could 
do to co-operate with the committee. 


Mr H. O’Neil: In other words, Mr Chairman, we are 
going to finish up next week, then are we sitting for a 
week here in the summer? 


The Chair: We actually requested two weeks during 
the summer. 


Mr H. O’Neil: That has not been approved, has it? 


The Chair: Unless the clerk has heard back from the 
leaders, at this point we do not know. 


Mr H. O’Neil: In fact, when I looked at the schedule, 
it does not even appear as if we are having one week. 


The Chair: Well, they have to grant one week for the 
members who are travelling to Orlando. However, we re- 
quested an additional week plus a possible extra week as 
well, and we have not heard back yet on our request. We 
were hoping to begin to look at doing an interim report to 
the House on the issues we have found, and then spend the 
summertime focusing on those various areas in more detail 
and inviting more public comment on those particular 
areas over the summer. 


Mrs Marland: Since Mr Wright is going to read his 
comments and I have a copy of them, I will able to—I 
have just written a note. I do not do this on everything that 
comes from a committee, but I have written a note on this 
that I must read this. So I will read it, and I will look 
forward to our getting together again in September. 


The Chair: We have one more week next week, Mar- 
garet. 


Mrs Marland: No, I do not mean as a committee. I 
mean with the commissioner’s office. 


The Chair: Hopefully so. Commissioner, thank you. 
Maybe you could introduce both yourself and your other 
members. 


Mr Wright: I will. Thank you, Mr Chair. Yes, my 
name is Tom Wright. I am Ontario’s second Information 
and Privacy Commissioner and was appointed in April of 
this year. To my right is Ann Cavoukian. Ann is the assistant 
commissioner of privacy. To my left is Tom Mitchinson. 
Tom is the executive director of our office. The three of us 
form the executive committee of the Office of the Informa- 
tion and Privacy Commissioner. As well, in the audience 
this afternoon is John Eichmanis. John is the senior policy 
adviser with our office. He may be familiar to some of you 
around the Legislature. John has worked very hard in 
terms of preparing the report that we presented to you 
most recently. 

This is my first chance to appear before you as com- 
missioner and to meet with you as members of the Legisla- 
tive Assembly. I thought I would begin by making a few 
general comments in terms of the role of the information 
and privacy commission. I want to indicate that my goal is 
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to continue the good work initiated by the first commis- 
sioner and, where I can, to build upon it. As I begin my 
term as commissioner, I recognize that the IPC will need 
to continue to evolve and learn over time. However, I am 
confident that with the assistance of excellent staff we will 
be able to meet whatever challenges lie ahead. 

Members may recall that the last time we appeared 
before the committee, we presented you with a compre- 
hensive report outlining our views on how the act is working 
in general, our suggestions for changes to specific provisions 
of the act and our concerns regarding several significant 
privacy issues. I would like to repeat that I think the act is 
working reasonably well. However, this is not to say that 
amendments should not be made to refine and improve the 
statute. No piece of legislation is perfect and certainly this 
act is no exception. 

As we have referred to already this afternoon, you have 
received our report regarding various written submissions 
that were presented to you as part of your three-year re- 
view. I hope you will appreciate that this report was difficult 
to write. We had to be mindful of the fact that our views 
are no more significant than any other presenter’s. At the 
same time, as I have indicated already, we understand that 
the committee wanted us to provide our comments to assist 
in its deliberations. 

Accordingly, we have provided you with our perspective 
on the submission as well as with additional information 
on particular points. We have refrained from making final 
judgements about these submissions, recognizing that the 
committee will want to draw its own conclusions as to the 
merits of the recommendations. However, we have attempted 
to highlight significant or complex recommendations, as well 
as those that we think the committee should study further. 

On the whole, our view is that the submissions re- 
ceived by the committee were thoughtful and represented 
genuine attempts to improve the act. While I recognize that 
I was asked here today, at least in part, to respond to your 
specific questions, there are several points I would like to 
briefly discuss beforehand. 

I understand that you are contemplating writing an in- 
terim report that may include observations on your review 
to date and possibly some recommendations. If that is the 
case, I would like to draw the committee’s attention to a 
recommendation that we believe should be addressed now. 
It is not directly related to the act and action would not 
entail any amendments or revisions. I am referring to the 
recommendation on computer matching in our report entitled 
Privacy and Computer Matching. 

Permit me to say a few words about why we think this 
issue is important and why our recommendation should be 
carefully considered. At this time, computer matching does 
not occupy a major place on the public agenda, yet despite 
the fact that it does not have a high profile in Ontario, it 
does command considerable attention worldwide and is of 
particular concern to those who are given the responsibility 
of overseeing privacy issues. 

As described to the committee when we last appeared 
before it, matching involves the computerized linkage of 
automated record systems or databases to identify similarities 
or differences in information. What concerns us is the fact 
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that without adequate safeguards computer matching has a 
serious potential for becoming a mechanism for the invasion 
of individual privacy. 

Mr Cooper: Can I call for a brief recess until we get a 
quorum in here? I think it is important that we should have 
more people in here right now. 


The Chair: Recognizing we do not have a quorum 
here in committee, I will order a five-minute recess to 
locate the members. 


The committee recessed at 1640. 
1646 
The Chair: I recognize a quorum. 


Mr H. O’Neil: Mr Chairman, I have a bit of a problem. 
I have to leave for Stratford at 5 o’clock and Carraan 
McClelland, who is a member of the committee, is waiting 
for Mr Conway to finish so he can speak, and Mr Chiarelli 
had to fly back to Ottawa for something. As was men- 
tioned by Mr Cooper, it is very important. 

I do not know how you propose to handle it. I would 
like to hear as much as we can of it. I certainly have a copy 
of the presentation plus the other information. There is 
some good stuff in there which has been given to us to 
have a look at for the next couple of weeks, instead of the 
next month. I do not feel that because some of us have to 
leave it is a slight, because I for one appreciate the work 
you are doing and I know you have had some of your staff 
here through all decisions. 


The Chair: Mr Cooper was wondering if maybe we 
could—I know you have to leave by 5—try to get your 
presentation this afternoon, and if possible you could come 
back next week and continue where you left off for any 
answers to questions. I know you were to go into closed 
session to discuss the format and content and possible rec- 
ommendations in the interim report, and there is no way 
we can do that this afternoon. Is that the kind of direction the 
committee wishes to proceed in? Okay, you may continue, 
Mr Wright. 


Mr Wright: Just to get back on pace here, I was talking 
a little bit about a few of the issues that from our point of 
view we would encourage the committee to consider in terms 
of its interim report. 

I was talking about computer matching and I am on 
page 4 of the presentation. I was saying that we believe 
that a determination on how this issue should be dealt with 
from a policy point of view can only be reached if there is 
some understanding of how extensively this practice is 
used in the Ontario public sector, and some identification 
of the purposes for which computer matching is used. To 
date, such an understanding is lacking. 

This is why the IPC recommended that a task force 
undertake an inventory of computer matching within the 
Ontario government and make recommendations on how this 
practice should be controlled so that it does not lead to large- 
scale invasions of privacy. Were a recommendation of this 
kind adopted by this committee and ultimately by the govern- 
ment, it would put Ontario in the forefront with those juris- 
dictions that recognize the serious consequences for privacy 
of widespread use of unregulated computer matching. 
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My second point this afternoon, which I would like to 
address, is one that came up in several of the submissions 
relating to access to records by researchers. It was pointed 
out that for all but two of the exemptions there are no time 
limits on how long exemptions may be applied. This matter 
becomes problematic for researchers when they go to the 
archives of Ontario and find that archival and historical 
records have to be vetted to determine whether an exemption 
applies, no matter how long it has been in the archives. 

I should point out to you that the Williams commission 
thought archival material should be recognized as such and 
treated differently from contemporary records. The com- 
mission recommended that once a record is transferred to 
the archives, the confidentiality period set by the originating 
institution should be observed. 

I will give you an example of that. If a ministry sent its 
administrative records to the archives and designated a 
10-year confidentiality period, the Williams commission 
envisaged that after 10 years, those records would be publicly 
available. The act’s exemptions, and most importantly, 
apart from those relating to personal information, would 
no longer apply after the 10-year period. 

It would appear that what the Williams commission 
conceived is not reflected in the present act. The Information 
and Privacy Commissioner believes that access under the 
act to archival or historical records poses unique problems 
that should be examined and addressed by the committee. 

Finally, I would like to take a moment and talk a little 
bit more about the information and privacy commission itself 
and where it is going in the future. As you can appreciate, 
the initial years of the commission have focused on creating 
the organization, recruiting staff, establishing practices and 
procedures, ensuring that appeals are processed properly 
and determining the form and scope of our compliance 
investigations. In short, we have been somewhat inward- 
looking and I believe understandably so. 

However, as the IPC moves forward, I believe we must 
look beyond the confines of the agency’s day-to-day opera- 
tion. We will continue to ensure that the operations of the 
IPC are run effectively and efficiently, and our major chal- 
lenge will be the integration of the Municipal Act within 
Our present operations. 

We want to turn our attention to communicating with 
the general public. I believe the act speaks to the citizens of 
Ontario in their dual nature as public and private persons. 
In their public role, Ontario residents should be aware of 
and know how to use the act in order to learn more about 
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their government and to participate more actively in the 
public issues of the day. The freedom-of-information dimen- 
sion of the act seeks to address and encourage the public 
role of Ontario citizens. It is our job to carry that message 
to the public, and I hope I can count on your support in this 
endeavour. 

Turning now to this private capacity, Ontario residents 
are given assurances by the act that their privacy and par- 
ticularly their informational privacy will be protected. 
Here the IPC’s challenge will be twofold, to oversee 
institutions’ compliance with the act and to respond with 
advice on how privacy can be protected in an age of privacy- 
intrusive technology. On this latter issue, we will be produc- 
ing policy papers on a wide range of privacy issues that we 
hope will inform the public, the members of the Legislature 
and the government and provide some policy direction on 
how these issues should be addressed. 

I would like to close by mentioning the fact that we 
have had numerous discussions with the Ministry of 
Health on the need for legislation to protect the personal 
information collected and used in the medical setting. 
While the ministry has committed itself to introducing a 
health care privacy act, it would appear that this project is 
now only one of many priorities for the ministry. The IPC 
regrets this and hopes the ministry will proceed with this 
legislation soon. If there is anything the committee could 
do to remind the ministry of its commitment, we would 
certainly appreciate it. 

In closing, I thank you for the opportunity to address 
the committee. I look at the clock and I see that there is very 
little time if you are moving to a 5 o’clock adjournment. I 
certainly am more than willing to make myself available if 
the committee would wish me to reattend next week. 

The Chair: Is it the wish of the committee to adjourn 
at this point and ask the commissioner and the assistant 
commissioner to appear back in front of the committee next 
week to answer questions on this report and other issues? 

Mr Mills: Margaret said she would read it, and I am 
sure I would recommend that other people on the committee 
read it before they come back. 


The Chair: We would appreciate your coming back 
next week. 


Mr Wright: Is that on Wednesday again? 


The Chair: Wednesday at 3:30. The committee stands 
adjourned until next Wednesday at 3:30. 


The committee adjourned at 1655. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Wednesday 26 June 1991 


The committee met at 1545 in room 228. 


REVIEW OF FREEDOM OF INFORMATION AND 
PROTECTION OF PRIVACY ACT, 1987 
Resuming consideration of a comprehensive review of 
the Freedom of Information and Protection of Privacy Act 
1987. 


The Chair: When we left off last week we had just 
heard a submission from the Office of the Information and 
Privacy Commissioner. They are back here this afternoon 
to answer any questions we may have as a result of their 
presentation. I wish to call back the members from the 
Office of the Information and Privacy Commissioner. 


OFFICE OF THE INFORMATION AND PRIVACY 
COMMISSIONER 
The Chair: Thank you for coming back this after- 
noon. I think I will read the questions. Did you have any 
further comments you wished to make? 


Mr Wright: No, I do not think so. I believe you are 
correct, I had finished my remarks related to our most 
recent report to you and we had left it that any questions 
would be asked this afternoon and, of course, we are back 
here to answer those questions. 

The Chair: Thank you. The floor is now open for 
questions. 

Mr H. O’Neil: I see you are quite strong in your recom- 
mendations regarding some of the discussions we had with 
the media as to what should and should not be released. 

Mr Wright: Are you referring to particular types of 
information? 

Mr H. O’Neil: Yes, those that should be released to 
the media. | 


Mr Wright: I am afraid you are going to have to help 
me out a bit. 


Mr H. O'Neil: We had recommendations from differ- 
ent people in the media saying they wanted to be allowed 
to release certain information and print it, and you dis- 
agreed with those suggestions. 


Mr Wright: I think I understand now what you are 
referring to. Yes, we have addressed the question of per- 
sonal information relating to witnesses, victims and things 
of this nature which I believe you received some submis- 
sions on. We felt that basically the way to deal with it, 
rather than immediately considering the possibility of 
amendments to the legislation, would be to allow the act as 
it now reads to work, and allow the office to deal with the 
issue in the context of an appeal that we might receive 
from a denial of access to that information. 

I know there has been a lot of coverage of that particu- 
lar issue, certainly in January of this year, but to this point our 
office has received the grand total of one appeal involving 


that issue. So from the perspective of our office, it cer- 
tainly has not been a big issue in terms of appeals, which I 
think is an interesting observation. 


Mr H. O’Neil: That is an interesting figure too, as you 
say, just one appeal. 


Mr Wright: Yes. 


Mr H. O’Neil: In other words we will be going 
through this with our own staff as to the changes that 
should or should not be made. I would like to feel, as one 
of the members of the committee, that you will have peo- 
ple here if we need some type of assistance and some 
advice? 


Mr Wright: We look forward to the opportunity and 
certainly would do whatever we could to co-operate in that 
way. 

Mr Frankford: You say you had discussions with the 
Ministry of Health. Is that including the information that 
goes on to OHIP claims? 


Mr Wright: You are referring to the Health Care Ac- 
cessibility Act? 


Mr Frankford: Yes. 


Mr Wright: Ann Cavoukian, who is assistant com- 
missioner of privacy, has been most directly involved with 
that and I pass the question over to her if I may. 


Dr Cavoukian: If you are referring to the health care 
information act that we referred to in here, we have very 
recently had conversations with senior officials at the Min- 
istry of Health and they have reiterated their commitment 
to the protection of privacy and confidentiality associated 
with health records. 

We have been informed that in the fall of this year a 
draft bill should be ready, although I cannot be certain of 
that, and we are continuing to have discussions with them, 
giving them whatever assistance we can by way of privacy 
principles that should be considered to be included in this 
kind of legislation. We are optimistic that at some point 
this year perhaps, if not a draft bill, at least a policy paper 
which could be the precursor to the bill, will be ready at 
the Ministry of Health for consultation purposes. 


Mr Wright: In addition to that, the reason specific 
reference was made to that type of legislation is that there 
is quite a long history in Ontario dealing with concerns 
over confidentiality of health records. The Krever commis- 
sion did a report many years ago. The subject has been on 
the agenda for a long time and I think we felt it is getting 
close enough that we would simply like to reinforce with 
this committee the fact that perhaps, with some assistance 
from this committee, and just to keep everyone aware of 
the issue, we can take that next step which will get us the 
bill in some form. 
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Mr Frankford: It is really not so much clinical re- 
cords; it is claims which include a diagnosis. 


Mr Wright: It is very broad, as I understand it; basi- 
cally medical records. That would include records with 
hospitals, quite outside the Ministry of Health itself and 
OHIP; doctors’ offices and other things of this nature. The 
legislation would be quite broad in its application. 


Dr Cavoukian: Wherever medical records reside, this 
piece of legislation would cover confidentiality. 


The Chair: I again wish to thank the commissioner, 
the assistant commissioner and the executive director of 
the Office of the Information and Privacy Commissioner 
for coming along here this afternoon. We surely will be in 
touch as we progress with this review of the act. Thank 
you very much. 


MANAGEMENT BOARD SECRETARIAT 
The Chair: Frank White, director of the freedom of 
information and privacy branch of the Management Board 
Secretariat is here this afternoon as well. I understand Mar- 
garet had some questions she wanted to ask, but she is not 
here at this point. Is there anyone else on the committee 
who wishes to ask Frank White some questions? 


Mr White: I think I can respond to the question she 
asked in terms of the provincial agencies that were covered 
and those that were not covered by the provincial Freedom 
of Information and Protection of Privacy Act. 

You will notice that under the definition of “institu- 
tion” on page 6 of the act, it is any ministry of the Ontario 
government and then, by regulation, any agency, board, 
commission or corporation or other body that would be 
designated by the regulations. 

In the Ontario Directives manual, which is the corpo- 
rate administrative manual of the Ontario government, 
there is a policy on the establishment and scheduling of 
government agencies, and a listing of all the agencies the 
government considers agencies of the Ontario government; 
they are divided into three schedules. 

Schedule 1 is those agencies that are very close to 
government, many of the advisory committees, many of 
the regulatory agencies like the Ontario Municipal Board, 
all the grievance boards. Schedule 2 is the crown corpora- 
tions like Ontario Hydro, the Niagara Parks Commission, 
the Ontario Northland Transportation Commission, the Li- 
quor Control Board. There are about 18 of them. They are 
usually viewed as commercial agencies. Then in schedule 
3 are cultural and arts types of organizations. 

At the time the Attorney General introduced the bill for 
second reading, he said the intent of the government was 
to include all those schedule 1 and 2 agencies routinely to 
be covered by the Freedom of Information and Protection 
of Privacy Act. 

During the debate the other parties felt that some of the 
schedule 3 agencies should be covered. They gave the At- 
torney General a list of those agencies and he said he 
would take it upon himself to have those covered. What 
you ended up with were the community colleges, district 
health councils, local housing authorities and the Workers’ 


Compensation Board as schedule 3 agencies being covered 
and no others being covered since that date. 

In the back of the provincial act you will see a listing 
of all the agencies that are covered. That includes every 
schedule 1 and schedule 2 agency and then some schedule 
3s. I do have a listing, which I will see if I can get the 
committee clerk to pass out when he comes back, of the 
schedule 3 agencies that are covered and those that are not 
covered. That is what has happened. No other schedule 3 
agencies have been covered since the bill was passed and 
became effective 1 January 1988. 


The Chair: Any questions. 


Mr H. O’Neil: Not pertaining to this. We have heard 
from Mr Wright. With regard to not only his statement but 
some of the other suggestions and comments on some of 
the things that we have heard through the committee hear- 
ings, do you review those also for suggestions that might 
come from yourself or do you work with them? 


Mr White: Are you looking for suggestions? 
Mr H. O’Neil: Yes. 


Mr White: The Minister, Frances Lankin, has said she 
would be appearing at the committee during the second set 
of hearings. I think if there were any suggestions or pro- 
posals of areas of interest from the government, she would 
be presenting them at that time. 


Mr H. O’Neil: Have we any idea when that might be? 


Mr White: I think once the committee determines 
when the next set of hearings will be. She has made a 
commitment to appear during that set of hearings. If there 
is anything in terms of how the act has been operating, or 
situations that have turned up while the act has been in 
Operation that the committee would like to discuss, we will 
certainly be available to discuss that. But I think the minis- 
ter would be the one to present any proposals or areas of 
interest to the committee. She would of course be inter- 
ested ‘if you felt some suggestions should be made. 


The Chair: | think that can come up for discussion in 
the next item of business. 


Mr Owens: Just in response to your question, the 
minister has been asking, through her staff, when she can 
come to the committee. Because we are not scheduled to 
meet over the summer, as I can see from the hearings, she 
will definitely come to see us first thing in the fall. She is 
ready, willing and prepared to come and will do so at the 
earliest possible moment. 


Mr H. O’Neil: Going back, Management Board and 
the minister, you people have all of the papers that have 
been handed to us. Now this particular paper, do you have 
a copy of that? 

Mr White: Yes. 


Mr H. O’Neil: Do you have a copy of the one that 
was prepared by Andrew on this particular one? 


Mr White: Yes. 


Mr H. O’Neil: In other words, you have all of those 
and the minister will make comments on any suggestions 
in there that she was in agreement or was not in agreement 
with? 
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Mr White: I am not sure what the minister would like 
to do in terms of the way she would address your request 
right now. 

Mrs Marland: I am sorry. This is one of those after- 
noons when I am supposed to be at three different places 
all at the same time. 

We have been talking about what agencies were not 
covered by the act. I do not think the one I am looking for 
is on this list, and I am not sure what schedule agency 
TVOntario is. 


Mr White: That is a schedule 3: the Ontario Educa- 
tional Communications Authority. 

Mrs Marland: Oh, it is? All right. Maybe by reading 
Hansard I will find out why schedule 3s are exempt from 
the act. 

Mr White: I actually just mentioned to the committee 
members that during the review of the provincial bill the 
Opposition parties of that time asked for some schedule 3 
agencies to be covered and the Attorney General took it 
upon himself at that time to cover them by regulation, but 
none has been added since then. What you see before you 
is a list of the 3s that were covered, at the bottom, and ones 
that have not been since that point in time. At the bottom 
would be the ones that are covered. 

1600 

Mrs Marland: Have the six schedule 3 agencies at 
the bottom that are currently covered been added since the 
act was proclainied? 

Mr White: The commitment was made to cover them 
during the review of the original bill and they were added 
on 1 January 1989. They were given a year to prepare. 

Mrs Marland: Was there a review of this bill at that 
time, then? 

Mr White: This was when the original bill was being 
debated. 

Mrs Marland: I see. So are you saying it will be 
possible for this committee to make recommendations for 
further additions to that list that are presently exempted 
that could be added to be covered by the act? 

Mr White: I would think the minister would be quite 
interested in the committee’s opinion on further coverage. 

Mrs Marland: Which minister would? 

Mr White: The Chairman of Management Board of 
Cabinet, Frances Lankin. These agencies are covered by 
regulation, so it is not something that would have to be 
added to the act; it would be added to regulations made 
under the act. In the back of the act you would have a copy 
of all the regulations, which include all those agencies that 
are schedule right now, currently. 

Mrs Marland: By regulation, and it would not re- 
quire an amendment to the act; it would just require the 
government to agree by regulation to remove their present 
exemptions. 

Mr White: That is right. 

Mrs Marland: | have a lot of concern about some of 
these schedule 3 agencies, Mr Chairman, which I will ad- 
dress at the time that we are preparing our report. 





Do you know the background of why schedule 3 agen- 
cies were not included originally? 

Mr White: Yes. During the debate, when the bill was 
being considered after second reading, the NDP suggested 
that the government policy would be to automatically 
schedule the schedule 1 and schedule 2 agencies under the 
act. They are listed in Management Board policy, estab- 
lishment and scheduling of agencies, and that is automati- 
cally done now every time a new schedule 1 or 2 agency is 
established. It is automatically covered by regulation by 
the provincial Freedom of Information and Protection of 
Privacy Act. 

At that time, the NDP felt that—and this will be in 
Hansard—other agencies should be covered. They gave a 
list to the Attorney General at that time and he undertook 
during the debate to have those agencies covered by regu- 
lation. The agencies at the bottom of that list are the ones 
that were covered. I do not know why certain were picked 
Out at the time and others were not. 

Mrs Marland: But are you saying those six at the 
bottom were proposed at that time by the NDP caucus? 

Mr White: Yes. It was actually more than six, if I 
could point out. There are 21 community colleges and 29 
district health councils, 58 local housing authorities. 

Mrs Mariand: Do you know if any of the list that are 
currently still exempt were also discussed and set aside? Are 
you familiar with whether any of those were discussed? 

Mr White: I believe there were three on the list. The 
three were the medical—Clarke Institute and the Addiction 
Research Foundation, and I think they were set aside at 
that time because, as Mr Wright was saying, the Ministry 
of Health had made a commitment to introduce compre- 
hensive health information privacy and confidentiality ac- 
cess laws. So it was felt they would much better be 
handled with a health access and privacy act, because of 
the patient records. So those three were— 

Mrs Marland: Does the Clarke Institute come under 
the Oniario Mental Health Foundation? 

Mr White: I do not know. I just do not know. The 
Mental Health Act? 

Mrs Marland: No, I am looking for which of these 
agencies the Clarke Institute—you mentioned the Clarke 
Institute and I am trying to see where it would come. 

Mr White: There were the Clarke and the Addiction 
Research Foundation. I believe there is the Ontario Cancer 
Institute. 

Mrs Marland: The Addiction Research Foundation 
would not be under the Cancer Institute, would it? 

Mr White: No, it would be separate. I did not keep a 
copy of the list. 

Mrs Marland: The Ontario Research Foundation is 
on. I know we will be getting into this debate at another 
time. I think it is really significant that those schedule 3 
agencies which are currently covered include agencies ~ 
which function totally on public money, whether the 
money is flowed through to them from the government or 
through public subscription. The 22 community colleges 
would be a good example of that. They are supported by 
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subscription by the students who attend them and by fund- 
ing directly from the provincial government; certainly the 
same with housing authorities and district health councils. 

When I see now a comparison of a list of those that are 
exempt with a list of those that have to come under the act, 
it certainly gives me some more argument about why some 
of these other schedule 3 agencies should be under the act, 
because it is totally wrong that something like the Royal 
Ontario Museum has to answer to the public under the 
act—which I agree with, by the way—and TVO does not. 

I think when we get the report from the Provincial 
Auditor we will all be able to better understand why I am 
concerned. Other than where there is the confidentiality 
issue, which I respect with anything to do with health or 
mental health or addiction treatment and so forth, there are 
a whole lot of other regulations that govern those kinds of 
schedule 3 agencies anyway. When you look at things like 
Thunder Bay Ski Jumps Ltd, why should it not be open for 
public review? What we are dealing with under the act is 
an ability for the public to be able to find out what is 
happening to their money. It is just pure and simple. It is 
taxpayers’ money. The public should be able to ask ques- 
tions about how that money is being spent and how that 
facility or that service is being administered. We will look 
forward to discussing that at some time in the future. 

I appreciate the opportunity to at least understand bet- 
ter where the schedule 3 agencies lie. I was not aware of 
the fact that there were already existing powers under the 
regulations to add and include presently exempted sched- 
ule 3 agencies. 


COMPREHENSIVE REVIEW 


The Chair: The next item on the agenda is a closed- 
session discussion on the format and content and possible 
recommendations of this committee on the report of the 
comprehensive review. 


The committee continued in camera at 1609. 
1630 


OFFICE OF THE EXECUTIVE DIRECTOR, 
ASSEMBLY SERVICES 

The Vice-Chair: Would the witnesses please come 
forward and identify yourselves. This is a review of pro- 
posals for members’ pins. If I may make a special request, 
I am having a problem with ears as a result of an infection. 
I would appreciate it very much if those who speak, speak 
up. I apologize, but I cannot do much about it. 


Mrs Speakman: My name is Barbara Speakman from 
assembly services division. With me is Karyn Leonard 
from interparliamentary and public relations. I believe Mrs 
Marland has already briefed the committee on a preview 
we had earlier today with some of the designs that have 
come in from some suppliers on a pin that would be exclu- 
sive to members and would be a combination of a security- 
type pin so the security staff would automatically 
recognize a member—we have turnover in staff and it is 
sometimes difficult for them—and also something that 
would be of use to you or of value to you either in the 
building or elsewhere if you go out and want to have 
something that is unique as a member. 


The Speaker had asked us to look at a variety of op- 
tions in terms of the use of symbols such as the mace. The 
amethyst, for example, might be an idea to incorporate. 
Karyn has gone out and come up with very preliminary 
ideas. At this stage we wanted to run them by you to get 
your feelings on what you like and what you do not like, 
so that we can eliminate some of those ideas rights off the 
bat and concentrate on maybe one or two special items that 
you are in favour of, come back with something better and 
circulate that and come up with the final pin, hopefully for 
September for when you come back in the fall session. 

We also have one additional item here today that, if 
you have time, we would like you to look at. We have had 
some requests from the men for a Legislative Assembly 
tie. We used to have one years ago and it sort of went into 
disuse. We have some samples and ideas for you to look at 
today too, but first of all I think the pin. I would like to 
hand it over to Karyn. 


Mrs Leonard: | think the one thing that we want to 
stress with this is that all of the companies we are dealing 
with have entirely Canadian-made products. As you may 
know, our Legislative Assembly gift shop stresses bringing 
forward a lot of the artisans and a lot of the craftsmanship 
that is available here in Ontario. So we are looking at 
Ontario-based first and foremost, and when we cannot get 
it in Ontario we certainly go across the country for other 
products. I want to stress that to you. All of our quotes are 
based on Canadian-made products as opposed to an off- 
shore kind of base. 

I do not know how you want to go about this today. 
These pins are somewhat in an awkward thing to pass 
around, but we do have several. Maybe passing them 
around is one of the better ideas. Mrs Marland, as Barbara 
has indicated, has already spoken with most of you about 
the pins. This round one is from a golf club and it is purely 
a sample of a style. It is nothing to do with what we are 
looking for, other than the style of the pin and the fact that 
it is yellow gold. 

The idea has been put forward to have perhaps a coat 
of arms placed on top of this flat gold piece. Whether the 
coat of arms would be raised or whether it would be enam- 
elled is entirely up to all of you. That is part of your 
decision-making process. Maybe what I will do is pass this 
one around in this little bag and you can have a look at it. 

Another idea that has been placed before us is to have 
the amethyst included as part of this. You can look at 
having an amethyst perhaps placed on an off-centre basis 
on this pin. I will just pass the two around in a little bag so 
they do not get lost. 


The Vice-Chair: Does the committee want to have 
them handed around or do you want to go up to the table 
and look at them collectively? 


Mr H. O’Neil: We will do whatever you want. 


The Vice-Chair: Go and look at them collectively. 
Thank you. Come back and resume your seats, please. 


Mrs Speakman: I understand you are going to have a 
subcommittee look at this now. Is that one of the ideas? 


Mr H. O’Neil: During the summer months. 
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Mrs Speakman: During the summer. I think we have 
reached consensus on the one you want to pursue a little 
further, anyway, and then maybe we can come up with a 
couple of designs around that theme that we can then dis- 
tribute and let you make a decision. 

Mrs Leonard: We understand it is the round one that 
most people seem to favour, and you would like to see an 
amethyst piece with the coat of arms placed on top of that 
amethyst. . : 

Mr H. O’Neil: That was one. Gord, you had another 
suggestion too, did you not, more along the federal? 

Mr Mills: I would like to see the mace incorporated. 
That signifies to me that the person who has it on is a 
parliamentarian. As it is, it could be something from a 
high-class gift shop unless it is signified with the symbol 
of Parliament. 


Mrs Speakman: That is good. I think that is enough 
for us to continue. 

Now, the ties: I realize not everybody here is interested 
in the ties. 

Mr Mills: I am, very much. 


Mrs Speakman: The majority seem to be. We 
thought we would just take the opportunity of being here 
to let you see some of the ideas and styles and try again to 
get some kind of consensus on which ones you prefer. Our 
preference is the silk as opposed to the other ones. We 
wanted something a little more— 


Mrs Leonard: We have the formats and this is purely 
to show you what the different styles of the ties would 
perhaps be. These are to give you an idea of what these 
look like and that is a sample of the woven silk, which | 
think is probably the best one. 

We want to know whether you would like to have it 
with a coat of arms. Would you prefer it with a single coat 
of arms, smaller coats of arms woven in as this one is 
here? If you can give us a bit of direction on that, we can 
go out and have something else designed. 


Mr Mills: My preference is the coat of arms all over 
the place, like that—the coat of arms everywhere. 

Mr Cooper: Without the stripes. 

Mr Mills: Without the stripes and in silk. 

Interjection: On a dark background. 

Mr H. O’Neil: The only thing is, we have Ontario ties 
now, do we not? 

Mrs Leonard: We have Ontario polyester ties which 
are not selling at all. They have been in stock I understand 
for something around the 10- to 12-year mark. They are 
totally polyester and not really in keeping with the current 
trend in attire. 

Mr H. O’Neil: The current trends are against any type 
of thing like that. I used to be given all kinds of ties from 
different organizations that had their names printed on 
them. I never wore them. If we go to the expense of having 
ties made, are they going to be given away as gifts or are 
we supposed to wear them ourselves? 

Mrs Leonard: I personally think that would be a de- 
cision you would want to make as a group. A lot of the 
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members do come and want to buy ties for gift purposes. 
They are not necessarily wearing them themselves. I see a 
few people who do wear ties that have been given to them 
from various jurisdictions around the world, but for the 
majority, I would say, in accordance with what our shop 
manager tells me, people are buying them for gifts, for 
presentation purposes. 

Mr Jamison: There is only one problem I have. I un- 
derstand that it would be for gifts and that possibly mem- 
bers would wear them. The problem I have is that styles of 
ties change so dramatically that if you were to order, for 
example, 1,000 ties at a time, you could be stuck with 500 
or 600 ties on hand that are simply not—as we look 
around the room, I do not think many of us would be 
wearing the ties we are wearing today three or four years 
ago. It is the width of a tie, and the style changes where 
you go into thin ties, and then two years later you would 
be into the broad ties again. 

I think part of the problem with ordering ties is being 
able to really order on demand and get a supplier who 
would be able to keep up with the fashion style at that 
point, whether it be a thin tie or whatever. 

Mrs Leonard: That is definitely part of the problem. 


Mr Owens: Would there be a corresponding scarf or 
neckerchief for the female members? 

Mrs Leonard: Yes, it certainly could be done. We 
have not had a lot of request for that, I have to tell you. We 
do have beautiful hand-painted silk scarves that are very 
popular for both members who are buying gifts and for the 
public coming in. Those are far more popular than the 
corresponding scarves would be, I would think from past 
history. 

Mr H. O’Neil: They are very nice. I have picked up 
different ones down in the gift shop for gifts too. 

Mrs Leonard: As I hope you have noticed with our 
legislative gift shop, we really are trying to have very 
unique items so everything is not the same as going else- 
where to buy gifts, thing that are very unique to the Legis- 
lature as well, not Toronto souvenirs. 

We are in the process now of developing a question- 
naire which will go out we hope to all of the members in 
the fall asking you exactly what you would like to see in 
the shop, also asking you whether you have anyone in 
your riding who might be interested that you are aware of, 
or who might have a special talent, a special gift he or she 
would like perhaps to have reviewed by the shop itself. 

As I am sure you have noticed, we have a lot of arti- 
sans who come to us and they do like to display here in the 
building. We try to accommodate those requests as well. 
Our shop is changing. We took it over approximately a 
year and a half ago, so that is the end we are working 
towards. Having the kinds of requests that we have down 
there, we have to come back to you and say: “Do you 
really want to see ties? Are you going to buy them as 
gifts?” Or are they something you do not feel are worth 
our putting both the effort and the investment into? 

Mr Mills: I was under a little different conception of 
the tie. I thought the tie you were thinking of was unique 
to members. I know that I belong to a particular unit in the 
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forces and I have that tie, what you would call a regimental 
tie. I wear that when I go within certain groups hoping that 
it is going to prompt some conversation, that people wouid 
introduce themselves, that they know where I am coming 
from. 

I thought that when you go somewhere and you put the 
tie on, it has some sort of connotations of where you are 
coming from. It helps to introduce you to people. 

I can see the problem. If it is just a gift shop tie, to me, 
I do not really think that is going to be too successful. But 
if there were a tie in some design, like with the coat of 
arms, that was uniquely and specifically for members, I 
can see a member always having one or two on hand for 
those occasions, not to wear in here perhaps daily, but 
when you go to functions. It helps people recognize who 
you are. I think that is so important. That was what I 
thought this was about, with the quotes. 


Mrs Speakman: Certainly we can do that. Maybe it 
was the connection to the pin as well. That becomes very 
much more expensive because you are doing only— 


Mr Mills: Specialty. 
1650 

Mrs Speakman: Say you have two each, 260, which 
is a lot different proposition. But it is possible, if that was 
what the members would like us to do, but it would not be 
130, of course, would it? 


Mr Mills: No. 
Mrs Speakman: It would be fewer. 
Mr Mills: We could get four, five or whatever. 


Mrs Speakman: That is right. It is something we 
would like to leave with you as a committee to get back to 
us. We get requests for ties so we will probably be having 
a look at the possibility of a shop item of some kind. But if 
you also would like to look at the possibility of a 
member’s tie, by all means let us know what you would 
like. 

Mr Mills: Maybe I am from another era but I like to 
think of things like that. It helps to introduce you, and 
people say, “I don’t think people would wear a particular 
military tie because they would be embarrassed that they 
are going to be asked questions they couldn’t answer.” I 
think it would be a kind of fraudulent representation if you 
did that. I would like to think that would be the same way, 
that they would be rather exclusive because otherwise you 
will not perhaps be able to explain why you had it on. 

The Vice-Chair: Would the committee like to have 
the tie referred to the subcommittee the same as the pin? 
How do the committee members feel about that? 


Mr Owens: It sounds fine, Madam Chairman. Do we 
need a motion to move that or we will just move it into 
subcommittee discussions? 


Clerk of the Committee: If members are agreed, then 
it is as you choose. 


Mrs Speakman: Once again, it is a slightly different 
situation. We are trying to develop, at the assembly’s ex- 
pense, a pin that is unique to the members. The tie situa- 
tion is two: one, we are looking to develop something for 


sale; and, two, if the members would like something de- 
veloped for themselves, it would be purchased by the 
member, so it is a slightly different situation. 

The Vice-Chair: So am I hearing that we can refer the 
pins to the subcommittee but not the ties? Is that what I am 
hearing? 

Mr Miils: Both. 


The Vice-Chair: Okay. Would somebody like to 
make a motion to that effect? 


Mr Mills: I move that take place. 
Motion agreed to. 


Mr Mills: I would just like to go on the record that 
though I am not on this committee as a member, I would 
certainly like to come back as a guest if I am not going to 
be permanent here and have a look and discuss the tie item 
further at a future date. 


The Vice-Chair: Thank you very much for coming 
and bringing your— 


Mr H. O’Neil: We still have a couple more items. 
Mrs Speakman: I have one more. 


The Vice-Chair: Yes. We have Barbara Speakman 
here to speak in regard to dry cleaning. Thank you very 
much for coming, Karyn. 


Mrs Leonard: Thank you. 


Mrs Speakman: All I have on the dry cleaning is a 
Status report. We are developing currently a spec to go out 
to various dry cleaners to bid on the privilege of coming in 
here with their dropoff and pickup dry cleaning spot. 
When I have a proper spec I will come back and circulate 
that to you so you can see what it is we are asking of them. 


The Vice-Chair: Okay. Mr Deshmukh, would you 
care to come to speak about banking machines, please? By 
the way, thank you very much, Mrs Speakman, for your 
presentation. 


Mrs Speakman: I will stay because I am also in- 
volved in the banking machines. 


Mr Deshmukh: What we have currently installed in 
the way of a banking machine is that the Royal Bank of 
Canada currently supplies ana services what is normally 
characterized as a Cash Counter automated banking ma- 
chine in the Legislative Building. It is located on—what 
do you call that? 


Mrs Speakman: The east basement lobby, I guess. 


Mr Deshmukh: It is just near the elevators as you go 
down before you get into the tunnels. That is called an 
Interac system and the machine is serviced weekly. Actu- 
ally, there is no cost to the assembly on that particular one. 

If there is an intention to go ahead with a full-service 
bank machine, there are considerations down here. All the 
banks indicate that they are responsible for installation 
costs. That is the first thing. All banks would like the loca- 
tion of the banking machine to be moved closer to the 
cafeteria, dining room and the mail room, somewhere that 
is accessible. 


Mr Mills: It makes sense. 
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Mr Deshmukh: Yes, where they could get business 
too. That is something you would have to consider. 

The other one that is important is, none of the banks 
actually thinks it is a viable option per se. They do not 
anticipate much business from this machine. What they 
have said to us when we solicited input from all the five 
banks was essentially that they anticipate about 50 to 100 
transactions per day and it would cost the assembly around 
$1,600 per month to subsidize. If the transactions ex- 
ceeded 300 per day, then it would not cost the assembly 
anything. 

The other thing that is worth noting on this is that even 
if we get a full-banking machine, we will not have the 
deposit facility for all five banks, presuming the people are 
banking with all five. It will be only for one particular 
bank. 

So essentially the bottom line is as we set it down 
there. The full-service bank machines can provide full ser- 
vice only to holders of accounts at the bank represented by 
the machine. Deposits to any one full service would repre- 
sent only 2% of the transactions and cost about $1,600. 
That is really the survey that has been brought to the com- 
mittee. I believe the committee wanted some details on 
this some time ago. 


Mr Mills: I see you pointed out in here that within a 
block you have all the services you want anyway. 

The Vice-Chair: Face the mike, please. 

Mr Mills: I thought I was just talking ad lib. I should 
have put my hand up and got on the list. I think most 
people need at least a minimum daily dose of exercise and 
I do not see particular hardship in—in fact I look forward 
to it—going over to the one on Wellesley Street. 

To subsidize it, and it is going to cost $1,600 to do that, 
I cannot go along with that. I do not think it is necessary. 
Who asked for this? 


Mrs Speakman: This committee did. 


Mr Mills: Oh, I see. I should not be speaking, because 
I am a guest here. 





Mrs Speakman: They asked us to investigate the fea- 
sibility because it is only a Cash Counter, but in fact even 
the $1,600 would only subsidize the banking machine for 
one set of accounts. 


Mr Deshmukh: It will not cover everybody. — 


Mr Mills: My account is a Johnny Cash machine, and 
this will be absolutely no good to me. 

Mr H. O’Neil: I have to agree with Gord. I think it 
would be a wonderful idea to have a machine where we 
could go and get cash or make deposits, but the problem is 
going to be, if the Bank of Nova Scotia is the one that gets 
the contract and I belong to the Bank of Montreal, it is not 
going to do me any good, and to put in a whole bunch of 
them, $1,600 times the number of banks, as Gord says, we 
live close to a bank or we come from a town where there is 
a bank. I think it is just too expensive and would not serve 
all the needs. We should just forget it. 


The Vice-Chair: I think initially some of us just did 
not know our way around maybe and did not know what to 
do for a bank, so I think we have all learned a lot more. 

Mr Owens: I think there was a lack of understanding 
of how the bank machines work. As Hugh says, it does not 
matter. | am at Toronto-Dominion, so what are you going 
to do? Are you going to put in five different bank ma- 
chines so that we can access our particular branches? That 
is Out to lunch. 

The Vice-Chair: Initially it was more for deposit than 
it was for withdrawal. Some of us were going around with 
cheques in our pocket and did not know what to do with 
them. 


Mr Owens: I could not go to a Royal Bank machine 
and deposit my cheque. It does not accept it. I can only 
withdraw. The only place I can deposit is at a TD machine. 
It would just cost too much money. 

The Vice-Chair: Is there any further discussion on 
this matter? Is there any other business the committee 
wishes to discuss? If not, we stand adjourned until the next 
meeting, whenever you are notified. 

The committee adjourned at 1700. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Wednesday 25 September 1991 


The committee met at 1537 in room 151. 


BROADCAST AND RECORDING SERVICE 


The Chair: Seeing a quorum, I call the standing com- 
mittee on the Legislative Assembly to order. The item for 
business in front of us today deals with the use of the 
parliamentary channel. We had three requests. Request A 
has been withdrawn, which leaves requests B and C, and 
we will tackle request C first. Would Bill Somerville come 
forward and explain the request. 


Mr Somerville: This is a request by the Ministry of 
Intergovernmental Affairs to televise the official welcome 
to Ontario of the royal visit of Prince Charles and Princess 
Diana. They are due to arrive in Sudbury on October 22 at 
approximately 12:15. In the past, other royal visits which 
we have broadcast on the satellite have happened at 
Queen’s Park here, the last one being by the Queen 
Mother, and before that, Prince Andrew. This is a request 
for a similar type of access to the satellite for probably 25 
minutes while they are officially welcomed to the province. 


Mr H. O’Neil: Is that the only coverage they would 
like, in other words just the arrival, or had you planned to 
maybe televise some of the other events too? 


Mr Somerville: This is the only request we have re- 
ceived. I believe they are televising other events, possibly 
one in Kingston, but this is the only access they have 
asked to the transponder, being that they would like to 
broadcast the arrival through the province. 


Mr H. O’Neil: Are any of those people here today? 
Are any of the people in the— 


Mr Owens: Royal family? 


Mr Somerville: No. The only person I would have 
liked to have come would be Larry Kent, the communica- 
tions director of Intergovernmental Affairs, who sent the 
letter to me. But no, these people are from the other re- 
quest, the B request. 


Mr Sterling: Who will be meeting them? 


Mr Somerville: The official welcoming party, at the 
moment as far as I know, is the Premier and the Lieutenant 
Governor. 


Mr H. O’Neil: Will there be any oaths taken at all 
while they are there? 

Mr Somerville: The service we have been asked to 
provide on the satellite is the arrival outside Science North, 
which is the official welcome to the province. 


Mr Sterling: I have a great deal of difficulty with this 
proposal for a number of reasons. My primary reason is 
that our TV system here is an electronic Hansard first and 
foremost and only for that reason. We have from time to 
time allowed it to be used for other things, but October 24 
is on a Thursday. We will be having private members’ hour 


before that. It will be broadcast at that point in time. So it 
will take almost to 12:15, maybe 12:05, 12:10, depending 
on whether there is a vote. Second, if in fact the royal 
couple is late, you could get into the period of the intro- 
duction into the Legislative Assembly at 1:20 or 1:25. If 
we granted this and there was some problem with the ar- 
rival of the people, I think it would be difficult to say, “We 
are going to cut you off,” just as they were arriving at 1:25. 
I would rather they find some other means of broadcasting 
this. The government has a television network, TVO, and I 
think that would be the most appropriate route for it to take 
on this. 

Mr Owens: Looking at the memorandum to our 
Chairperson from Mr Somerville, is that with respect to 
your concern around late arrivals, that we provide Mr 
Somerville with some direction? I have no difficulty in 
supporting the use of the satellite for this purpose on the 
proviso that if late arrivals are an issue, we do switch to 
the regular parliamentary session. 


Mr Sterling: I am not sure that is possible. Once you 
are hooked into a system, you are hooked into a system. 
When do you make this decision. At 1 0’clock or at 12:55 
or whatever? People who will be watching are going to be 
much more interested in watching the royal visit than in 
me giving a statement at 1:30. But the fact of the matter is 
that this is a parliamentary channel and there is possible 
conflict. 


Mr Owens: The issue that was raised by your party 
after the decision was made with respect to the oath to the 
Queen was that you are a party that supports tradition. The 
visit from the royal family is part of that tradition and it is 
for that reason that I clearly— 


Mr Sterling: The debate here is that the Legislative 
Assembly pays for the expenditure of funds for this TV 
channel. It is not the government’s channel, it is the Legis- 
lative Assembly’s channel. 


Mr Owens: I understand that. 


Mr Sterling: There are two issues here. I would ob- 
ject even if we were not sitting that day because this is not 
a channel for the Premier of the province to be on as the 
leader of our government. This is a channel to show the 
debate of the Legislature and that is it. If the government 
wants to hire the TV channel for these purposes, etc, then 
that is fine and dandy, if it wants to do it that way. I think 
there are two complicating facts here, but I object to it on 
both grounds. My party has been consistent on all issues 
save and except for charities, in terms of running a charity 
fund-raiser, and the Indian band up north for a short period 
of time on Sunday afternoons. That has been our consis- 
tent position. Every time there is a request by a govern- 
ment to run basically a government show, we have said no 
and we will continue to say no. 
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Mr H. O’Neil: I do not agree with you. The thing is, I 
think there are only so many times in history that a royal 
family visits a province and a country. I think we have to 
make some sort of allowance, even if we postpone our 
own coverage for a short while to get them on the channel. 
There are a lot of people who would be very interested in 
seeing that arrival. In fact, I guess I would go even a little 
further. I would say for the royal visit, within reason again, 
if we had to postpone question period for half an hour—I 
do not think we will; they are usually on time—or if there 
are other circumstances whether in Kingston or Toronto 
that the channel wants to carry, I think it is great that we 
should give that type of coverage. I do not see it as being 
just coverage for the government. I think it is coverage of 
something that is very dear to this province and this coun- 
try. I would support the request that is being made by Mr 
Kent on behalf of the royal visit. 

The Chair: Mr Somerville, just to clarify a couple of 
issues, you came forward with this request to the commit- 
tee here this afternoon to get some direction and confirma- 
tion that the broadcast of Parliament would basically take 
priority over that of the royal visit, so it would not begin 
until the end of private members’ hour and it would end 
prior to the beginning of question period. Is that correct? 


Mr Somerville: It is my understanding of the use of 
the parliamentary channel. I would like that confirmed. 
Also, does the committee approve the use of the satellite 
transponder for transmission of this royal arrival? 


The Chair: So there are two issues. 


Mr Somerville: Two issues, yes. 

If you do, and if it is late, do you want to keep the royal 
visit on the air and delay the Parliament? As you know, the 
two previous royal visits we did put on the satellite. The 
arrival was at Queen’s Park and the Parliament was de- 
layed. The Parliament was recessed in fact until the royal 
visit was over to allow members to attend it. These items 
never arose before. 


Mr Cooper: The point here is that this is going to take 
place at the airport, though. Right? 

Mr Somerville: No, at Science North. 

Mr Cooper: Oh, Sudbury. Right. Once you start it, is 
there any way of ending it? 

Mr Somerville: Oh, yes. It is very simple technically 
to come back to the Parliament here. 

Mr Phillips: What has been the past history on this 
sort of thing? Is this something we have always done? 

Mr Somerville: On the two previous visits by the 
royal family, as I say, they have arrived at Queen’s Park 
and we have transmitted the arrival and the welcome. 

Mr Phillips: On the same channel? 

Mr Somerville: On the same channel, yes. 


Mr Phillips: We are just talking this time of the incre- 
mental cost of setting up. 


Mr Somerville: No. The only cost involved is that 
they have asked me to act as a consultant. I have discussed 
that with the Speaker and he said any expenses involved 
they would pay; they have agreed to pay. But all the costs 
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are paid by the Ministry of Intergovernmental Affairs. 
There is no cost to the assembly. 


Mr Sterling: I have to tell you, this is taking a brand- 
new step, though. In terms of the other visits, they were 
ones where we as members were involved at the time. In 
this situation, we are saying that we are going to delay the 
Parliament of Ontario because there is some protocol event 
occurring out there in another part of the province. We 
cannot have our TV cameras, our electronic Hansard, here 
for our purposes. The main purpose of the installation of 
the TV system here in Ontario was for the purpose of an 
electronic Hansard. We are not a TV network. We are an 
electronic Hansard. That is what it is all about. 

If you make this decision to go this way, you are not 
only making a decision to cover a royal visit in Sudbury or 
whatever it is, but you are also setting a precedent for what 
we will be asked the next time through. There are other 
alternatives. The province of Ontario has a TV network. 
All Bob Rae has to do is get on the phone to Bernie Ostry 
and say, “We want it covered.” Why can he not do that? I 
do not understand. TVOntario has better distribution than 
Our system, as I understand it. Does it? 


Mr Somerville: TVO broadcasts over the airwaves as 
well as satellite communication. Yes, they do have a bigger 
network than we have. 


Mr Phillips: I have a lot of sympathy with Mr 
Sterling’s concerns, primarily around precedents and what 
do we do the next time and all of those things. I just 
wondered, have we approached TVO? I was just reading 
these guidelines, that we have written permission and enter 
into an agreement with TVO for the use of TVO’s—has all 
that been done? Have we talked to TVO about whether it 
would be more interested in— 


1550 


Mr Somerville: No. I spoke to TVO about the techni- 
calities of switching over to Sudbury and then coming 
back to the Parliament here—technically, we can handle 
that; we have no problems with that—but I certainly never 
approached TVO to get involved in this broadcast or tele- 
vising the event, no. 


Mr Phillips: Is that one thing we might do? 


Mr Somerville: I would be reluctant to do it. I am 
consulting with the Ministry of Intergovernmental Affairs; 
I am not producing the thing as such. 


Mr Sterling: I have a concern on protocol for the 
government, when the Minister of Intergovernmental Af- 
fairs comes to the administrator of our television and says, 
“Can we have your TV station?” I understand why they do 
that. It is because it is less expensive for them to do that 
than to go and buy it from TVO or to repay them. Why 
gum up your own network when you can gum up our 
network, if you want to look at it like that? But this is not 
the Ministry of Intergovernmental Affairs’ network. This is 
the Legislative Assembly network, and its primary purpose 
is to provide electronic Hansard here in the province of 
Ontario. There is a chance that the 45-minute visit will not 
occur between 12:15 and 1:30 pm on Thursday, October 
24. I think there is a very good chance that would happen. 
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Notwithstanding my United Empire Loyalist roots of 
200 years in this province and in this country, and being 
very much an avid monarchist, that is not the issue that we 
are talking about here. 


Mrs Marland: I am apologizing for being a few min- 
utes late because of something I did not have any control 
over, but I just want to place on the record that I share 
totally the concerns about this request that have been 
stated. I guess the irony is that when the people of Ontario 
turn on their television stations for the evening news 
broadcast, of which there must be any number, perhaps 
seven or eight, accessible even to five million people in the 
greater Toronto area to start with, when you look at the 
number of evening news broadcasts there are between 5 
pm and 7:30 and then again between 10 pm and midnight, 
I think the public will have ample access to the coverage 
of the visit of Their Royal Highnesses the Prince and Prin- 
cess of Wales. 

Nobody will look forward to that coverage more than I 
will, but I am quite sure that those people in this province 
who are interested and appreciate their access to their gov- 
ernment and what the business of the government is 
through their electronic Hansard service will know that 
they do not need to miss any aspect of that during the day 
because they will get this coverage later in the evening. 


Mr Owens: I guess I have some concerns about what 
has traditionally, or from what I have seen since I have 
taken membership on this committee, been a non-partisan 
approach to issues and that approach is clearly being com- 
promised today with the insinuation that this is being used 
by the Premier as a Premier’s TV show and the vehicle for 
the Ministry of Intergovernmental Affairs. 

I think the suggestion that was made with respect to 
using the time that is not taken up by Parliament—if there 
is a delay in the visit, then the parliamentary proceedings 
take priority—clearly addresses the issues that the mem- 
bers opposite are getting at without the insinuations of 
partisan politics in this issue. 

I have some concerns that we are passing up what I see 
as an opportunity to expand the broadcast of the visit be- 
yond the regular television networks, and I think that we 
are obliged to use the technology that the taxpayers have 
paid dearly for to whatever good purposes that we as a 
committee can find for it. I think this clearly falls into that 
category. 

Mr H. O’Neil: I have tried to see what the Conserva- 
tive members are driving at, but again, I think we have a 
special occasion here. We have had visitors from other 
parts of the world where we have had them as part of our 
TV coverage within the House. We have done other things 
when we have had other royal visits where we have post- 
poned the House coming into session until that happened. I 
think it is a very special occasion. I think we could give a 
little bit of extra coverage to an event like this and I do not 
look at it as partisan. There may be some of us who are 
part of that visit in two or three parts of the province. I 
certainly am going to support this application or this request. 


Mr Sterling: I want to say another thing as well. Mr 
Kent does not make any mention in here whether or not 


CBC, CTY, Global or any other network will be covering 
this. They may very adequately be covering this arrival of 
the royal visitors. 

I want to also indicate that if members of this commit- 
tee would like to read Hansard back in terms of history, 
with regard to this debate when it has arisen from time to 
time, our party objected to the then-Liberal Premier using 
electronic Hansard as a focus on the giving out of Ontario 
medals. As a result of that, the program was changed so 
that all three party leaders were present when the Ontario 
medals were presented, as being part of the Legislative 
Assembly, the Ontario medals coming from the Legislative 
Assembly and not just from the government of Ontario. 

There was a compromise made, and that was why that 
particular process went on. From time to time, members 
had been less vigilant than I am in terms of being very 
jealous about the ownership of the electronic Hansard, but 
it is so easy for the government to come along and say, 
“We have wonderful uses for this.” You know, it slides 
from royal visits to other kinds of uses of the TV network. 

As I say, if they want to buy the services, if they want 
to buy and pay for these things, that is fine and dandy, but 
I do not understand why the Legislative Assembly budget 
should be paying for these kinds of services. That has been 
Our consistent position. Quite frankly, the past Liberal ma- 
jority would respect the objection of any one of the three 
political parties to the use of the electronic media. It would 
never come to a vote. 


Mrs Marland: Mr Sterling’s final sentence was just 
the beginning of my comment. I think what is significant 
here is that when we have had exceptions to the normal 
practice, it has only been with unanimous consent of all 
three parties. I stand to be corrected, but I think the first 
and only non-parliamentarian to address our Legislature 
was Bishop Tutu. It was in the Legislature, and it was with 
unanimous consent of all parties that this exception was 
made. 

I think what we are looking at here is another excep- 
tion, and perhaps from time to time in everything we do, 
there may be exceptions in the interests of members that 
we can all agree on, but I do agree with Mr Owens very 
much that the Legislative Assembly committee should be 
the least partisan committee of any of the standing com- 
mittees of this House. I also agree, although I am a fairly 
new member on this committee—the same as Mr 
Owens—that we have been very fortunate because this has 
continued to be a non-partisan committee. 


1600 

If we are looking at the interests and therefore the re- 
sponsibilities that we have in looking at the interests of our 
members of this Legislature, it better be non-partisan, be- 
cause we are looking at the whole functioning of this 
place, not just this committee room today, not just the 
chamber, the House, but this entire precinct, and our re- 
sponsibility, I would suggest, is a very serious and very 
grave one. I think the only way that decisions can be made 
is if we have unanimous consent to do something which is 
the exception to the practice, no matter what it is. We are 
talking about a specific example today, but I hope we do 
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not get into a situation where it is a numbers game, and I 
hope that we respect the rights of all individuals in the 
House. 

I may give you as an example the fact that we dealt 
very briefly with the subject of opening prayers with our 
new Speaker, and as far as I am concerned, he has been 
exemplary in his position on that subject because, as a very 
fair Speaker and an even more fair individual and gentle- 
man, he has taken that issue under advisement because 
there was not unanimous agreement about a change. 

I am hoping that this afternoon we can set an example 
on this committee that unless it is unanimous we do not 
make a change, because there may well be people on all 
sides of the House, whom we are sitting here as represen- 
tatives of, who do not agree that this particular service— 
which is a service for the members, and through the 
members, to the people of this province, regardless of who 
the government is and regardless of how many seats are on 
one side of the House or the other. I really hope we will 
not be reduced on this subject to making it a vote; that if it 
is not unanimous, we will decide to set aside the request 
without a motion. 

Mr Owens: Mr Somerville, what is your sense of the 
timing on this, other than you need an answer as soon as 
possible? 

Mr Somerville: I think the timing is crucial. There is 
very little time between now and October 24. I have al- 
ready visited Sudbury once when the representatives of the 
royal household were there and we went through the ar- 
rangements. I do not think there is much time to defer a 
decision. If the committee or the assembly does not want 
to grant the use of the satellite transponder, then the Minis- 
try of Intergovernmental Affairs would appreciate being 
notified quickly. 

The television and the other arrangements are going 
ahead at the moment, as far as I know, so it is only the use 
of the transponder and the access to the transponder. 


Mr H. O’Neil: Again, maybe what we may have to 
do, or maybe what we should do, is turn it back to each of 
our leaders’ offices to let them make a decision, but I do 
not go along with you, Margaret. You are saying if you do 
not get your way, in other words, if two or three of you 
vote that you are not for it, that we are going against the 
tradition of Parliament. We have put things to a vote here 
before, and I do not think you should put it that you either 
get your way or it does not go on. 

The Chair: If you could address your remarks 
through the Chair. 

Mr H. O’Neil: I think some of us would like to have 
different opinions, and they can be very justified and ev- 
erything else. It may be that we could get it clarified by 
each of the leaders’ offices and take it from there, but I do 
not like being— 

The Chair: Mr Sterling? 

Mr Sterling: I have already clarified with my leader. 
Just prior to the meeting I had a discussion with Mr Harris 
and he is fully supportive of the position I have taken. 

There is another problem here, that if, in fact, the situation 
goes beyond 1:30, the assumption is that there is going to be 


unanimous consent to postpone the starting of the House. I 
am not sure you are going to get unanimous consent on 
that basis, if, in fact, this committee breaks with the kind 
of tradition that we have taken. So the dispute does not end 
here. 

The Chair: Again, for a point of clarification, it is my 
understanding that broadcasting would not begin until after 


‘the proceedings in the House ended for private members’ 


hours. Broadcasting would finish at the time routine pro- 
ceedings would begin, is that correct? 


Mr Somerville: That is my understanding of the 
guidelines I work under. I would just like the support of 
the members to pull the switch if, for whatever reason, the 
royal visit was late. I do not want to have to be making a 
decision on the day. I understand my mandate of the parlia- 
mentary system and the broadcast of such takes precedence 
over any other item. 


The Chair: That is my understanding too—that the 
broadcasting of parliamentary proceedings takes precedence 
over any other issues. Is this correct? 


Mr Somerville: That is my understanding too, yes. 


Mr Owens: As things move forward on that day and 
there is a possibility of delay, is there not a way of creating 
some kind of a blurb to flash in front of the television at 
some point before the switch-over takes place, to inform 
the folks out there watching that, in fact, a switch will take 
place at 1:30? 


Mr Somerville: Yes. Technically we can put notices 
up on the screen. 


Mr Owens: Whether it makes good television or not, 
I do not know. 


Mr Somerville: The technicalities are very easy to do 
correctly, so that the viewer knows what is happening. If 
the visit is late, then we come back to the parliamentary 
opening at 1:30. 

Mr Sola: One of the problems with that approach is if 
you create the expectation and then just as the plane 
touches down you say, “Sorry, folks, we are switching 
back to Queen’s Park,” you would be creating a much 
worse Situation than not allowing it in the first place. It 
would be similar to following the World Series with the 
Blue Jays in it. You get to the seventh and final game and 
it is rain-delayed, and the television station tells you, 
“Sorry, folks, but we are going back to regular program- 
ming.” It does not matter whether they decided to go 
through with the game or not. The same sort of hullabaloo 
you would get in that situation, you would get with this. If 
people are watching the TV screen in order to see the duke 
and duchess, and at the moment that they are arriving you 
cut away, you are creating a worse problem than by not 
even presenting them with the opportunity to see them. I 
would suggest that if that is a possibility, we not grant the 
exception. 

The Chair: In the interests of non-partisanship in the 
committee, I wonder if it is possible to record the arrival of 
the royal couple and rebroadcast it at a time when the 
House is not sitting. Is that possible? 


Mr Somerville: Yes. 
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Mrs Marland: It is not as though there is not another 
alternative. It is not black and white. It is not that we are 
saying, “Not on our parliamentary channel.” The people of 
Ontario have ample opportunity to see this visit. As I have 
already said, I will be one of the people who will be rush- 
ing home to see it. If we feel there should be an opportu- 
nity for those people who fortunately are home during the 
day to see it live, as they arrive, I cannot understand why it 
cannot be scheduled through another network, especially 
the one that is owned by the government. So you have to 
wonder if there has been any discussion with TVOntario. 
Bill, am I right, does TVOntario reach further corners of 
this province than this network? 
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Mr Somerville: Yes. Viewers can receive TVO with- 
out a cable service, whereas they cannot receive the parlia- 
mentary channel unless they are on cable television. 


Mrs Marland: There is the answer. If we are really 
doing this out of the sincere intent to make this visit of 
their royal highnesses accessible to the viewing public 
around this province, would it not make more sense to put 
it on a network that is in fact giving greater numbers of 
people more access? They do not have to be cable sub- 
scribers, and people throughout the remote corners of this 
province also have access to it through TVOntario. If you 
look at some of the public service programming that TVO- 
ntario provides, there probably could not be an event that 
would better fit that qualification of public service broad- 
casting. Therefore, it makes even more eminent sense to 
say they do not need to use our channel in order to achieve 
the broadcast of this exciting event for the people of this 
province. 

Mr Cooper: To clear up a few things that Mr Somer- 
ville said, will you be advertising this? 

Mr Somerville: If it were decided to put it on the 
parliamentary channel, yes, I would promote it and say, 
“Watch the royal visit on the parliamentary channel.” 

Mr Cooper: If it were delayed enough so that all we 
would catch is the plane touching down, but nothing else, 
you would not start it, right? You would not start it on 
the channel if we were going to have to switch back to 
Parliament? 

Mr Somerville: That is why I would like the guidance 
of this committee. 

Mr Cooper: That is one of the qualifications I would 
want—that you would not start it if it were delayed that 
much. 

Mr Somerville: No, I think I would like the decision 
made now so that I do not have to call the Speaker and say, 
“Can you delay the House for five minutes?” 

Mr Cooper: That is one of the concerns—that we 
would not delay the House. 

Mr Somerville: Right. And that is the major concern | 
have. Although I have been assured by the people organiz- 
ing this they are never late, but— 

Mr Cooper: You know that happens, right? Mrs Mar- 
land was saying we could watch it on the news. Nowa- 
days, people like to watch things live and they do not 


really like to put off until news time. That just seems to be 
my impression, that people would rather see it live. We 
cannot count on somebody else doing it. We are broadcast- 
ing at that time. It is just that we would be switching up to 
Sudbury at the time. 


Mrs Marland: In 1986, the Duke and Duchess of 
York opened the Mississauga new city hall. In levels of 
importance, that visit and event was not as important as 
this. He is to be the next King of England. We are looking 
at an example where that opening of the Mississauga was 
televised, so I think on your question, Mike, about live 
coverage at the time, it is probably quite possible that there 
would be live coverage at the time. What I am saying is 
that there are a whole lot of elements here over which, no 
matter what decision we make, we have no control. Air 
traffic controllers, for one thing. Let’s give an example of 
weather— 


Mr Sterling: Have you ever flown into Sudbury? 
Sudbury is one of the worst airports for adverse weather. 


Mrs Marland: There can be any number of reasons 
for the timing in the schedule to be interrupted or delayed. 
If our wish is that the people of Ontario really get to see 
this visit, then why do we not encourage arrangements to 
be made where they have more assurance of that happen- 
ing through a network that can allocate the time? I would 
suggest the TVOntario could be that vehicle because it can 
have other programs in the can, as their expression is used, 
where it can pull a film or a video and show something as 
a time-filler while it is waiting for any delay or any change 
in the schedule. 

The situation Mr Somerville is in is obviously impossi- 
ble. If there is a delay through any undue cause, we cannot 
leave him in the position where he is on the phone to the 
Speaker saying, “You’ve got to delay the start of the 
House.” This discussion is getting pretty ludicrous and 
pretty silly. 1 would like to move— 


The Chair: If you could hold the motion, I will just 
hear the final two speakers, Mr O’Neil and Mr Owens. 


Mr H. O’Neil: I was going to suggest that maybe 
Margaret could call Bernard Ostry and set it up for us. Or 
we could always declare a holiday on that date, because 
the Legislature is not sitting, for the whole province and all 
the kids. 


Mr Owens: I was just going to suggest, in the interest 
of keeping this committee as non-partisan as possible, that 
what we should clearly do is refer this issue back to the 
Speaker to seek out all the other alternatives and to provide 
clarifying information, as we may deem necessary. 


The Chair: It is the role of this committee to act as an 
adviser to the Speaker. It would be very helpful to the 
Speaker to forward all the comments from all the members 
of this committee to him to review and then make a final 
decision, hopefully based on the comments made by the 
members here. 


Mr Owens: I move that. 


The Chair: Is there consensus? All in favour? 
Consensus. 
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The Chair: The second item on the same issue is a 
request from the new planning commission for Ontario 
and I understand that we have a number of witnesses to 
appear in front of the committee this afternoon. They are 
the chairman of that commission and two commissioners. 
If they would come forward at this time. If you could state 
your name. 


Mr Sewell: My name is John Sewell. I am the chair of 
the Commission on Planning and Development Reform in 
Ontario. I have the other two commissioners with me, 
Toby Vigod and George Penfold. 


The Chair: The normal procedure of the committee is 
that you take whatever time it is to make your presentation 
and, at that point, when your presentation is completed, it 
will be open and subject to questions from all committee 
members. 


Mr Sewell: I am very pleased that we could get on the 
agenda today. I think the committee has before it the letter 
that I wrote to Mr Somerville, outlining our request. We 
are a commission that was appointed in June to look into 
planning legislation in Ontario. We are getting ourselves 
under way at this point. We would very much like to have 
a press conference next Wednesday that would be broad- 
cast over the television channel. 

We have been doing a fair amount of travelling already, 
even though we have not begun public public hearings but 
just trying to let people know what it is that we intend to 
do in the commission. We have been having lots of oppor- 
tunities to speak to particular interest groups. We have 
been to places like Thunder Bay, North Bay, Sault Ste 
Marie, Stratford, Kitchener, Kingston and so forth, but 
what we would really like to do is have an opportunity to 
actually formally kick off the beginning of our work, the 
substantive part of our work. We think that if we had the 
use of the television channel it would help immeasurably. 
The focus will be the newsletter that we are starting 
with—and we want to inform people about this so they can 
get on a mailing list—which talks about the kinds of ap- 
proaches we think should be taken and the kinds of consul- 
tation we would like to do. 

There are two reasons why we would like the use of 
the channel. The first is that we want an opportunity to 
speak directly to people so they get some sense as to what 
we are doing. We have no problem getting normal public- 
ity. We do it all the time. For instance, the three of us were 
at the Urban Development Institute luncheon today giving 
a speech. We will be all over the news tonight. That has 
happened in most of our appearances. But in fact they are 
situations where people read about it in the newspaper and 
whatever happened to be said at that point is what people 
pick up. We would like an opportunity to say to people in 
Ontario, “Here’s what we’re about,” because we are not a 
national story and we are not quite a local story; in fact, it 
is a province-wide thing that we are trying to do. 

We can get through very easily to interest groups and 
we are doing that, whether they are developers, whether 
they are environmentalists, whether they are planners, 
whether they are local politicians, and we have spoken at 
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conferences of all those people. We see the television 
channel as a chance of getting through to the rest who do 
not consider themselves part of those special interest 
groups. We think the use of the television channel would 
help immeasurably. 

The second reason that we would like to use it is be- 
cause we think this is a fair opportunity for journalists 
from throughout the province to ask us questions at the 
press conference. We can easily hold a press conference 
here at Queen’s Park and get the Queen’s Park journalists 
to ask what they want. Using the television with direct 
phone-in means journalists from throughout the province 
who are not able to come to-Queen’s Park, who know 
about a development issue that they are concerned about in 
their municipality, will in fact be able to directly ask us a 
question at this press conference. We think that is really 
important, not only for us, so that we are getting a sense as 
to the kinds of problems out there that we may not be 
responding to unless we hear those questions, but also to 
those journalists so in fact they can make some link with 
us and make sure they are ensuring that we are dealing 
with the kinds of issues they think are important. 

So there are the two main reasons why we think the 
use of this will be extremely beneficial to people in On- 
tario. They are the ones we want to speak to on this issue, 
and we think this is a really good use of that facility to do 
so. That, I think, in simple terms is our request. Toby and 
George might have things they want to add. 


Ms Vigod: I was just going to reiterate, I think first of 
all we are a province-wide commission and the matter we 
touch on is of broad interest to people everywhere in the 
province. As John has said, this would give us an opportu- 
nity to reach people we otherwise would not be able to 
deal with. It is certainly a broad provincial interest. 


The Chair: Just before we begin, a point of clarifica- 
tion: This issue was brought to my attention some number 
of weeks ago. Originally you wanted to do the broadcast 
on September 25. I felt, as Chairman of the committee, I 
could not make that decision. That was up to the commit- 
tee to make that decision. So at that point I said, “No, it 
was up to the committee to do that,” and that is why this 
issue is here today. 

We will now open it up for questions. I will take a 
question from each member who wants to ask a question 
before I go back to that member for a second question; I 
would like everybody to get in first. Mr Sterling. 


Mr Sterling: What was the exact date you were aim- 
ing at? Is it in the correspondence? 

Mr Sewell: Yes, because we were hoping that we 
could do it this morning in fact, except the Chair indicated 
that he wanted to come to committee, so it would be 
Wednesday October 2, in the morning. 

Mr Sterling: Who appointed the commission? 

Mr Sewell: Mr Cooke appointed the commission, as I 
understand it. 

Mr Sterling: It is purely a government commission? 


Mr Sewell: I do not know. I know we have been ap- 
pointed and we are an independent body and we have got 
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our Own opinions and we are not tied to anybody. We are 
not having politicians— 

Mr Owens: Point of order? The line of questioning is 
out of order in— 

Mr Sterling: No, it is not. 

Mr Owens: —the context of the conversation around 
the use of the television link-up. It has absolutely nothing 
to do with how that commission got here, who made the 
appointments. I would request the member continue with 
the topic that we are— 

Mr Sterling: No, I think it is important to understand 
how people are— 


The Chair: On the point of order, Mr Sterling? 
Mr Sterling: Yes. 


Mr Owens: This is not the committee on government 
agencies. 


The Chair: Mr Owens, please. 


Mr Sterling: What I want to establish is where the 
commission is coming from and who it is reporting to and 
I think that is important. 


Mr Phillips: Just on the point of order, I think Mr 
Sterling’s line of questioning is bang on actually and I 
think he is trying to deal with a matter of principle. This is 
legislative champ, and I think he is trying to determine if 
this is a legislative committee we are dealing with or a 
government committee. It is a matter, I think, of significant 
principle and I think it is quite in order. Maybe the Chair- 
man does not know it but one of the others might know it 
so I am interested in the question. 


The Chair: On the point of order, in fact it is not a 
point of order, Mr Owens. I believe Mr Sterling is correct. 


Mr Sterling: Were you appointed by an order in 
council? 

Ms Vigod: Yes, an order in council under the Public 
Inquiries Act as an independent commission. 


Mr Sterling: How many members are there in the 
commission? 

Mr Sewell: Three of us. 

Mr Sterling: Okay, fine. 


Mr Sewell: Just let me define who they are: George 
Penfold is associate professor of rural planning, University 
of Guelph; Toby Vigod is the executive director of the 
Canadian Environmental Law Association, and I am what- 
ever. But we do report to the minister and we see ourselves 
as being responsible to the people of Ontario. 


Mrs Marland: Mr Sewell, could you give your title? 


Mr Sewell: I am the chair of this commission. What 
else do I do in life? Well, I have done a number of things. 
We are all full-time in this for two years. In terms of the 
commission, our intention is to have a report in draft form 
that is available by the end of next year, which we will 
then hold public hearings on throughout the province. 

We are going to hold lots of public hearings before 
then—expect to hold some later this year as an example, 
and we hope that we can give a final report to the minister 
in the spring of 1993. And we will then work hard to try 





and ensure that in fact that becomes legislation. As I have 
explained on many occasions, our job is to find out what 
consensus there is about how planning should be done in 
Ontario and what kind of goals lie behind it. We believe, 
and we say it right in our first newsletter, “These days 
almost everyone is unhappy with the planning process in 
Ontario.” 

We believe that, and the question is: What kind of an 
agreement can we get among all the players to get on with 
things, to actually get some goals that we all agree with 
and then get a process that fairly does all the things that 
have to be done in terms of planning? Our job is a fairly 
tough one but we see it in terms of creating a consensus 
where everybody can say, “That’s the kind of stuff that we 
should do.” We do not believe everybody is going to agree 
on everything but we think that most people are going to 
agree on most things and that is the way we see our jobs. 


Ms Vigod: If I could add, I think we have also said 
that we are committed to an open process. I think that is 
why the use of the parliamentary channel would put some 
meat to that, to say we are open and we are going out to all 
the people of the province to let them know what we are 
doing and to try to get them involved. So it is very much in 
line with the strategy we are taking. . 
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Mrs Marland: Are you going to be travelling exten- 
sively throughout the province? 


Mr Sewell: We have already begun to do that, yes. We 
are doing that quite extensively, yes. 


Mrs Marland: So you are going to be travelling ex- 
tensively throughout the province in the next two years? 

Mr Sewell: We have been doing a lot of it in the last 
couple of weeks and we are going to be doing—yes. 

Mrs Marland: All right. You said it is necessary to 
have the use of the parliamentary channel for your press 
conference in order to reach media throughout the prov- 
ince and you have also that you are going to be holding 
extensive public meetings throughout the province. Well, I 
think there is a contradiction here, and I say that with 
respect, because I think if you are going to be travelling 
the province anyway—and you will obviously be an- 
nouncing your schedule of where you are going to be 
when in local newspapers and so forth—at that point you 
are then inviting these people who have concerns with the 
planning process around the province to come before your 
commission. 

I would suggest to you that it is somewhat redundant to 
request the use of our parliamentary channel, because you 
are going to be covering that ground. You are going to be 
holding public meetings; you are going to be travelling 
extensively. If it is simply that you want to reach the peo- 
ple of Ontario who have concerns about the planning pro- 
cess—and I agree there are a lot, both professional and 
non-professional; anyone who wants to try to do anything 
within the Planning Act as it exists today has a lot of 
difficulties, and we as a party have been asking to have 
that planning process streamlined and expedited, while 
protecting the environment, for the last six years that I 
have been at Queen’s Park—I think the publicity you are 


M-248 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


25 SEPTEMBER 1991 





looking for to tell the people of Ontario what you are 
going to do can be very, very easily addressed by simply 
having a member’s statement in the House. 

I think if your concern is how do you reach these peo- 
ple without having the world come into your press confer- 
ence, I would suggest you are going to be meeting that 
need as you travel. Maybe the day of your press confer- 
ence you could have a member in the House make a state- 
ment about your commission and your program for the 
next two years. 


Mr Phillips: Is this questions and then we will have a 
chance later for comments? Or should we— 


The Chair: We are going to discuss this in closed 
session. 


Mr Phillips: Just while the group is here, the chal- 
lenge I think we have as a committee is a matter of princi- 
ple, as I said earlier, and that is that you are a 
government-appointed body, and that is fine. It happens all 
the time. This is the legislative channel, which performs a 
different role from the government role and so I think, just 
to kind of tip you off, I will have some significant difficulties 
voting in favour of it, but it will be a matter of principle. 

I do not doubt the importance of your work and I do 
not doubt the need for you to get out and do all those 
things. But I just do not see a way of drawing any lines at 
all if this goes ahead. Every single government-appointed 
board would want, and quite understandably, exactly the 
same opportunities. I think at the end of the day, once we 
start this, we are into just an endless stream of them, un- 
derstandably. I just do not think that is the use for which 
the legislative channel was envisioned, or the funds were 
allocated, or the basis on which we can defend the alloca- 
tion of those funds—nothing to do with very important 
work, and I wish you the best of luck. 


Mr Sewell: It is interesting our being categorized as a 
government committee. I do not think the people we have 
been working with have seen us that way. In fact they have 
seen us, I think, as an independent inquiry and that is the 
merit that we have got. We are independent; we are set up 
under an act that says we are independent. I have difficulty 
with someone saying, “You’re someone who is just a gov- 
ernment person.” I do not think that is the way the three of us 
see each other or anybody else sees us. They see us as an 
independent inquiry. That in fact is our basis, our constitution. 

As I said, we might have to report to the minister, but 
in fact as Toby has made clear, we are an extremely open 
process, we expect everybody to know exactly what we 
are doing. We see ourselves as being responsible to the 
public, to the people of Ontario. They are the ones we are 
responsible to. If we do not make them happy, we are in 
trouble. 


Mr Owens: I think what this commission of inquiry is 
undertaking is extremely important and that you, Mr 
Sewell, hit on an interesting point with respect to your use 
of technology and the idea of having reporters from 
smaller municipalities call in to ask you folks questions 
directly. I think that is an excellent idea because obviously 
you are not going to be able to hit—maybe I am making a 
gross assumption. Maybe you will hit every municipality, 


small town, village and burg that exists in this province. 
But as my understanding of the newspaper business goes 
these days, I think the reality is that there are very limited 
funds and opportunities to send reporters, whether it is to 
Toronto or to neighbouring towns, for press conferences. 
They are stretched like any other business in this province 
these days. But I would like to applaud you for your cre- 
ative use of technology to get the message out to people of 
the importance of this undertaking you are embarking on, 
and have no difficulty in supporting your request and un- 
derstanding the fact that you are clearly an independent 
commission of inquiry and will report your findings in that 
manner. 


Mr Cooper: To follow up on this whole process, basi- 
cally you are not advertising that you are coming to see 
these people. You are advertising that the commission is 
being launched and you want them to call you so that you 
will know whom to go visit. Is that correct? 


Mr Sewell: Yes, and so that they can get on a mailing 
list so that we are ensured that they are going to be getting 
a newsletter which talks about what we are up to, and we 
are going to be publishing it every two— 

Mr Cooper: So this is a way of starting the whole 
process. 


Mr Sewell: Yes, and it is getting through to a different 
kind of person than we were getting through to. For in- 
stance, we had to figure out how we could mail this out to 
as many people as possible. We have the mailing list of the 
Urban Development Institute; they gave it to us. We have 
the mailing list of the Ontario Professional Planners Insti- 
tute; they gave it to us. We have the mailing list of the 
Ontario Environment Network; they gave it to us. Those 
groups are okay. We are worried about the rest of the 
world that does not belong to those groups. 


Mr Cooper: This is what I was going to follow up on. 
Having travelled the province fairly extensively during the 
summer session On various committees, I found that 
through newspaper advertising a lot of people were not 
getting the message that we were coming and then at the 
last minute they would find out and could not get on the 
list for a presentation. So to start the process this way is 
much better and more efficient. 


Mrs Marland: Mr Sewell, you have a lot of experi- 
ence with municipalities and media and I am sure you 
would agree—with those lists you have just identified that 
you already have—that it would be equally simple to ob- 
tain the lists of all the media, print and local cable stations 
across this province, and the municipalities and the coun- 
cillors, so you have within your means a very simple way 
of direct contact with all of these people. 


Mr Sewell: Indeed we will be contacting them for the 
press conference, but we would like to give them the op- 
portunity of asking questions to us live, right there. We 
have to face the cameras. We think that is a valid thing to 
happen. If we are trying to design an open process, what 
could be better than someone who might have an embar- 
rassing question actually having the chance to ask it in 
public? That is the point. We do not have any problem in 
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getting publicity. I have never had a problem that way, and 
sometimes it has been costly. 


Mrs Marland: And you are asking for one hour. 


Mr Sewell: We would probably speak for 15 minutes, 
and then we will have questions. If you speak any longer 
than that you lose folks. 


_Mrs Marland: So you are saying realistically, to ac- 
complish what you want to accomplish, how many people 
will be able to reach you in 45 minutes? 


Mr Sewell: In terms of media, I suspect we might find 
we could probably deal with with 20 or 25 questions in 
that time. 


Mr Penfold: There are two key points I would like to 
make. One is that in addition to the media we are really 
trying to provide an opportunity for the public to under- 
stand what we are about. The issues we are trying to deal 
with and review, the Planning Act and process, have a lot 
to do with openness and integrity. The second is that we 
have set ourselves a very rigorous schedule of trying to get 
information back to the House within two years, and mak- 
ing use of the best resources to access the public and the 
media is critical to our being able to accomplish that. 


Mrs Marland: I am not questioning what you are try- 
ing to do. I have already said it is needed. I am glad you 
are there and going to be doing it and I wish you Godspeed 
and great success, but I do not wish to give you use of the 
parliamentary channel. For 45 minutes it is not going to 
accomplish very much for you anyway, but I wish you 
well in your work around the province. 


Mr Frankford: You would have some process of filter- 
ing out that your calls came from accredited media or accred- 
ited reporters? 


Mr Sewell: As I understand it, we would be telling the 
journalists throughout Ontario, “Here’s the number to call 
when we’re on air.” If some of them happen to have said, 
“Here’s the number; call,” then I am not sure there is any- 
thing we can do about it. But we are trying to get the 
journalists to have that opportunity so they can actually 
say: “We’ve got this kind of development problem in 
Cornwall. What are you guys going to do about it?” They 
are the kinds of questions we would very much like to be 
able to deal with. 


Mr Frankford: You certainly would be in a position 
to start sensitizing reporters all over the place both to what 
you are doing and what the approaches would be. 


Mr Sewell: That is correct. I know just from the very 
recent visit to North Bay last week that there is a great big 
paper, the North Bay Nugget. It is a perfectly good thing 
but you tend to think, what about all the other places 
where people might be able to get some good background 
information? 

Mr Frankford: You are seeking more than just ad- 
vance publicity for meetings. You are really trying to edu- 
cate and sensitize people. 


Mr Sewell: Yes. 


The Chair: Any further questions of the commission- 
ers and the chairman? Being none, before we get into dis- 
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cussing the issue before us I thank the chairman and the 
commissioners on the Commission on Planning and De- 
velopment Reform in Ontario for coming along here this 
afternoon and putting your request. 

Mr Sewell: Thank you, Mr Chairman. Everybody will 
be getting one of these pamphlets in the next few days 
which talks about— 

Mr Phillips: We need more paper, more paper. 

Mr Sewell: Yes, I am sure, better reading. 

The committee recessed at 1643. 

1644 

The Chair: I call the meeting to order, seeing that Bill 
Somerville has come back. 

Mr Sterling: Mr Somerville, when I have a press con- 
ference it is not beamed out to all of Ontario; it just goes 
within this building. Is that correct? 

Mr Somerville: Within the parliamentary precinct and 
to a few government buildings on the east side. 

Mr Sterling: If I as a member said I wanted to do 
that, could I do it? 

Mr Somerville: Technically, yes. 

Mr Sterling: But have you ever done it? 

Mr Somerville: Yes, we have. We broadcast the last 
election call by the Premier, and then the other leaders 
followed with another 20-minute release, so we have 
broadcast press conferences before. 

Mr Sterling: When they were used by all three parties. 

Mr Somerville: Yes. 

Mr Sterling: Has any government agency ever been 
given the right to use the parliamentary channel? 


Mr Somerville: No. 


Mr Sterling: So we would be setting a precedent 
here? 


Mr Somerville: Yes. 


The Chair: My question is in relation to the cost. 
Would this cost the Legislative Assembly any money? 

Mr Somerville: No. In my note to the members and 
to yourself I mentioned I would put a camera in the media 
studio. We have the camera and staff so it would be a 
matter of me scheduling someone to go in there. The 
equipment we have in the media studio is not broadcast 
quality. The camera you see in your office, that picture is 
not good enough quality to broadcast. 

The Chair: Again, if there were a committee in this 
room at the same time, the committee would take prece- 
dence over this particular news conference? 

Mr Somerville: That is my understanding of the 
guidelines I work under, yes. 

I have discussed on the telephone with the Commis- 
sion on Election Finances that it would like to use the 
parliamentary channel at some time in the future, in No- 
vember or December. They are working on a proposal they 
would bring to the Speaker and to this committee through 
me. They are interested in using the channel to pass out 
their information, so there is another request. They may 
come to you next month or in December. 
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We also broadcast at one time one piece of information 
by the election office when it changed the Election Act. 
We broadcast that once. That was a Legislative Assembly 
process, in my opinion. 

Mr Sterling: Just on the same subject, the Commission 
on Election Finances reports to the Legislative Assembly? 

Mr Somerville: Yes, to the Speaker. 

Mr Sterling: So it is a body of the Legislative Assembly. 

The Chair: Thank you, Bill. The floor is open for 
debate. Any further questions? 

Mrs Marland: What are we dealing with now? 


The Chair: We are dealing with the request from the 
Commission on Planning and Development Reform in On- 
tario requiring BRS to supply one camera and cameraman, 
plus the co-ordination of the telephone lines and broadcast. 
That is basically the request from the commission. 

Mr Owens: I would like to move that the standing 
committee on the Legislative Assembly grant the Commis- 
sion on Planning and Development Reform in Ontario per- 
mission to use the satellite linkup and the legislative 
channel for its press conference. 

The Chair: There is a motion on the floor. Is there 
any debate on the motion? 


Mr Sterling: I move we put the question. 
The Chair: That the question be put. 


Mr Owens: I request a 20-minute recess to determine 
numbers. 


The Chair: The committee stands recessed for 20 
minutes. 


The committee recessed at 1648. 
1707 


The Chair: I would like to reconvene the standing 
committee on the Legislative Assembly. Mr Owens, did 
you wish to say something? 


Mr Owens: After some consultation with the Chair, I 
think the Chair outlined clearly that this request does not 
meet the criteria as set out and as has been applied to 
previous requests. It is therefore with some regret that I 
request my motion be withdrawn. The Chair will have 
some further things to say on the criteria. 


The Chair: So the motion is withdrawn. Is that agree- 
able to the committee? 


Mr Owens: Chocolate chip cookies would be nice. 


Mr Sterling: Listen, if I had been wanting to play this 
in a political way, I would have forced the vote. 


The Chair: The request from the Commission on 
Planning and Development Reform in Ontario is for use of 
the parliamentary channel. As we act as an adviser to the 
Speaker, we will be forwarding comments from the mem- 
bers to the Speaker outlining that request. The opinion of 
this committee is that it is denied because it does not meet the 
criteria as laid down. Is that agreeable to the committee? 

Further to the whole request about the use of the parlia- 
mentary channel, it appears we have had three today, in- 
cluding one who could not come here today, and I 
understand there are a couple more in the wings. Is it 
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advisable that this committee establish another subcom- 
mittee to look at the criteria as established January 25, 
1989, and see if we need to update them, add more strin- 
gent guidelines or whatever the case may be? What is the 
feeling of the committee on this suggestion? 


Mrs Marland: A lot of work went into establishing 
the regulations and procedures for third-party access to the 
Ontario parliamentary channel and those regulations and 
procedures are barely only two years old. I think they have 
been working very well. They established the protection of 
the use of that parliamentary channel and they perpetuate 
the correct use, in my opinion, and I do not think it is 
necessary for us to establish a committee to look at them 
again. I think how you deal with all the requests is that if 
they do not meet the existing regulations and procedures, 
there is no further application on that request. 


Mr Owens: One of the issues we need to address 
around regulations is, while I understand that a lot of hard 
work was put into the establishment of the regulations, I 
do not think that simply because something is two years 
old it does not mean that we cannot take a second look at 
it. If we look at what we are doing around the Freedom of 
Information and Protection of Privacy Act, it is only three 
years old but we are looking at reviewing it and making 
some suggested changes. 

Just a question to the Chair: Are you suggesting that 
we establish a separate subcommittee or that the subcom- 
mittee that exists around the three parties now deal with 
the issue and report back to the committee? 


The Chair: Whatever the wish of the committee 
would be, if the committee so desires such a committee be 
established. 


Mr Owens: We have a subcommittee set up at this 
point, and to create a second subcommittee would only 
add further work on already overworked members. If we 
proceed with this, I suggest we keep it within the confines 
of the subcommittee. 


Mr H. O’Neil: I think the comment Steve made is 
right. We have a present subcommittee and we have the 
whole committee. When you start looking at changes to 
the rules here, it is just as well we leave it as it is. 

I might also say that I am pleased that Mr Owens 
withdrew his motion because we could have been into a 
possibly political situation here where, as Margaret men- 
tions, rather than having sort of co-operation before this 
committee there might have been some people who would 
have seen that we were trying to politicize the TV channel. 
Whether that was the case or not, it might have been seen 
to do that, and I think withdrawing that motion was very 
wise. 

Mr Sterling: If you wanted to look at the rules again, 
probably the best idea would be—I am just saying this 
because I went through the last experience, or the first 
experience; hopefully not the second one—that the sub- 
committee might consult with Bill Somerville and ask him 
where he thinks they should be strengthened or if they 
should be strengthened or if they are wide enough or 
whether there is a need to do it. 
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The other part was that when we were setting up the 
overall rules and terms of the electronic Hansard here at 
the Legislature, you tried to quantify a certain amount but 
you always wanted to leave a certain amount of discretion 
as well. Particularly on the commission coming in, it was 
clear to me that that was outside of the bounds of what has 
been allowed in the past. I cannot see, unless you are going 
to change the very fundamental concept of what the elec- 
tronic Hansard is all about, that you are going to be able to 
permit the government of the day—tregardless of which 
government—that kind of use of the legislative channel. 

I think it is hard for government members, particularly 
in this instance, when you have a quality person like John 
Sewell chairing a very important commission—to have 
him and his people in front of the committee, giving him 
the hope by coming here perhaps that a positive decision 
would ensue out of that. Perhaps in cases where there ap- 
pears to be—from looking at the existing rules—a real 
problem in granting it, it might be better, without having a 
witness here in the first instance, for the subcommittee to 


consider it, so that you do not face the situation you did 
today. 

I hate to say no to John Sewell and the other people 
because I think it is important that people submit and get 
to know that this commission is in place. Nobody can 
argue against that. But in terms of the principle, it is well 
established. It may be sort of a pre-hearing meeting with 
the subcommittee to go over it and say: “Can we really get 
to second base? Is this one where there is latitude in terms 
of the committee?” That might be a better way to handle it 
So you do not pull people in with the expectation that they 
are going to get a positive response or there is a chance of 
a positive response. 


The Chair: I think you have made some good sugges- 
tions here this afternoon. Maybe we should refer this mat- 
ter to the subcommittee and consider some of the points 
that have been raised here by the members this afternoon. 


The committee continued in camera at 1717. 
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REVIEW OF FREEDOM OF INFORMATION 
AND PROTECTION OF PRIVACY ACT, 1987 
Resuming consideration of a comprehensive review of 
the Freedom of Information and Protection of Privacy 
Act, 1987. 


DONALD ROWAT 


The Chair: I call forward Professor Donald Rowat 
from Carleton University. Welcome. You have up to three 
quarters of an hour to make your presentation, but I urge 
you to leave some time for committee members to ask 
questions. 


Mr Rowat: Thank you very much, Mr Chairman. It is 
a great privilege to be able to come to this session of your 
committee. I would like to compare the freedom of infor- 
mation laws in Australia and New Zealand and highlight 
some of the major differences from the law in Ontario. It 
will be a kind of overview of some of the major problems 
you may be dealing with, rather than detailed proposals for 
amendment to the legislation. 

Your clerk tells me I have only 45 minutes and you 
have reminded me of that. As you know, professors are 
programmed to speak for exactly one hour. I will try to 
adhere to the famous old proverb of Confucius, that he 
who speaketh by the yard and thinketh by the inch de- 
serves to be kicketh by the foot. 

Perhaps I should preface my remarks by saying a little 
about my long interest in the Ombudsman institution and 
in freedom of information. The Ombudsman first got me 
interested in freedom of information. Since then I have 
written and edited a book about the Ombudsman. I have 
also edited a series of books of graduate student essays 
because I have run a couple of seminars on freedom of 
information at Carleton University. 

I should also mention that I am more of a specialist on 
freedom of information than I am on privacy, so I am 
going to be focusing my remarks mainly on the freedom of 
information aspect of the law rather than the privacy side. 

One thing I should mention, although perhaps most of 
you are aware of this, is that Ontario’s Freedom of Informa- 
tion and Protection of Privacy Act is only part of a reform 
in the most advanced modern democracies in providing a 
right of access to administrative documents. There has been a 
recent spread of access laws throughout the most advanced 
democracies starting with Sweden, the other Scandinavian 
countries, Denmark and Norway, as early as 1970, then the 
United States in 1974 and the Netherlands and France. 
Some of you may not be aware that France is probably the 
biggest democracy in the world, aside from the United 
States, that has adopted a freedom of information law. 


Then the Commonwealth countries came along, Can- 
ada, Australia and New Zealand, but not Britain. It is inter- 
esting that Britain, although it does have protection for 
personal privacy and control of data protection, has not yet 
passed a freedom of information law except at the local 
government level. 

I think your clerk may have distributed to you at an 
earlier date a paper I prepared comparing the freedom of 
information law in Ontario with the law at the federal 
level, and in that I included some comparative comments 
on Australia and New Zealand. Then, when I was on sab- 
batical leave, I took a trip there in May 1990 and gathered 
further information. 

The interesting thing is why should we be interested in 
what is going on in Australia and New Zealand? The thing 
I found is that there are some surprising parallels in the 
developments and the problems. I think probably it is for a 
number of reasons. One is that these countries are part of 
the Commonwealth and have a similar system of govern- 
ment. Of course, Australia has a federal system with very 
many interesting parallels to Canada. 

It is interesting that five jurisdictions in these countries 
adopted a freedom of information law in the same year, in 
1982, so it is a landmark year as far as freedom of infor- 
mation is concerned in the Commonwealth. In Canada, the 
federal government and Quebec adopted a law in that year; 
in Australia, the federal government and the state of Victoria 
adopted an access law; as did New Zealand in the same year. 

A little bit later, the biggest state and province, Ontario 
and New South Wales, adopted laws in 1988 and 1989. So 
the provinces in Canada are a little bit ahead of the states 
in Australia, because we have a bare majority now that 
have a freedom of information law, but I think the Austra- 
lian states may beat Canada because the other states are 
actively discussing such a law and are likely to adopt one 
within the next two or three years. 

In general outline, the laws are very much the same. 
They use the main principles and exemptions and so on, 
but there are some important differences and I thought I 
would highlight these differences for you. I am going to 
focus on what seem to me to be the six most important 
differences: the systems of appeal they have adopted; the 
administrative appeal tribunals in Australia, which are 
worth special mention; the provision for the internal re- 
view system, that is, provision for internal review within 
government agencies that has been developed in Australia; 
the matter of fees; the extension of freedom of information 
to local government, and the protection of privacy data or 
the control over the use and distribution of personal infor- 
mation, if there is time at the end. 

I will start with the appeal system. The interesting thing 
about the appeal systems in Australia and New Zealand is that 
they all had ombudsmen in all the states and at the federal 
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level in Australia and in New Zealand before they adopted 
freedom of information laws. So they all used the Ombuds- 
man as the appeal body. Ontario had an opportunity to do this 
but decided to set up an independent commission instead. 

I had a double interest in going there because I was 
interested in both the Ombudsman and freedom of infor- 
mation. The two subjects overlapped as far as I was con- 
cerned, so much so that I sometimes got confused about 
which one I was gathering information about. In contrast 
with Ontario and Quebec and the federal level, which have 
separate commissions, they all make use of the Ombuds- 
man. That is one of the significant differences. 

The second one is the provision for final appeals. Here 
is a really significant difference because there are new 
administrative appeal tribunals that have been set up in the 
state of Victoria and at the federal level in Australia and they 
have become the main avenue of appeal, at the federal level 
partly because of the Ombudsman’s resistance. I think he 
felt overloaded. He had a skinny budget and felt that he 
should not take on this added responsibility. Another rea- 
son is that these administrative appeal tribunals gave bind- 
ing decisions, like the commissioner in Ontario. Also, at 
first it was a cheap method of appeal, but you will see later 
that this has not turned out to be so at the federal level. 
1620 

These administrative appeal tribunals have been a very 
successful invention in Australia. I have become very in- 
terested in them because they deal with all of the adminis- 
trative decisions, not just freedom of information, so that 
they are a new invention for purposes of maladministration 
and appeal against maladministation, and freedom of in- 
formation is only part of their activities. I discovered at the 
federal level that this tribunal is a huge organization that 
has about 80 or 90 judges who meet all over Australia, 
usually hears cases one at a time and more difficult cases 
three at a time. There is also one in the state of Victoria, 
which was the first one in Australia to adopt FOI. 

New South Wales, however, did not follow this example. 
It did not set up an administrative appeal tribunal and there- 
fore appeals go to the district court, the way they do in the 
United States, to the regular court system. This was also 
true in Victoria before the administrative appeals tribunal 
was set up there. 

New Zealand has also changed somewhat because the 
Ombudsman used to make only recommendations, but 
they have changed the system there recently so that the 
Ombudsman’s recommendations on appeal become binding 
if they are not overturned by a cabinet veto within 20 days. 
This change arose out of the fact that ministers were vetoing 
some of the Ombudsman’s recommendations, partly to avoid 
personal embarrassment. Opposition arose to this and so 
they transferred the veto to the whole cabinet and, as far as 
I know, there have been no vetoes since that time; the 
Ombudsman’s recommendations are nearly always ac- 
cepted and in effect become binding. 

The third difference that I wanted to speak about is 
what is called the internal review stage in Australia. All 
three of the freedom of information laws provide for this 
internal review within a government agency, so there is an 
extra stage in the Australian system in which, if a person is 
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refused a request for a document, he appeals at a higher 
level within the department or agency. This is a formal 
stage that we do not have. 

It is interesting that between a quarter and a half of the 
appeals that go to a higher level within a department are 
changed. Either they decide to release the full information 
or part of the information, so they vary the decision at the 
lower level. The percentage of cases that are reviewed is 
much higher for internal appeal than it is for the formal ap- 
peal system, that is, to the Ombudsman or the administra- 
tive appeals tribunal. It varies, but something like between 
5% and 20% of all requests are appealed to the department 
or agency, whereas the number of appeals that go through 
the formal appeal procedure is less than 1%. You can see 
that it is a very important stage and most of the appeals go 
through this internal review system. 

The fourth thing I wanted to mention is fees. Fees started 
off very low, and they have remained low in Victoria and 
New Zealand. There is also a provision to waive fees on 
account of financial stringency and in the public interest, and 
there is no fee for making a request in either Victoria or New 
Zealand, but it is not the same in New South Wales. 

A more recent plan, which was brought in during a 
period of financial stringency, provided for a fee of $30, and 
you have to keep in mind the Australian dollar is worth a 
bit more than the Canadian dollar on the international mar- 
kets, so these dollar figures are even higher for us. 


In New South Wales it costs $30 to make the initial 
application. They even charge for the internal review, so it 
costs $40 if you want to appeal to a higher level within the 
agency, but there is provision for a rebate of 50% for poor 
people. 

The real problem has arisen at the federal level, because 
the federal government in Australia has raised the fee by 
stages. I think in the first year of the plan it cost requesters 
something like 54 cents to make a request and get their 
information. The federal government has progressively in- 
creased the fees until they are now $30 and $40, the same 
as in New South Wales, for a request or an internal review. 
It costs $300 to take an appeal to the administrative appeals 
tribunal, and that started off at a low figure and has been 
increased to $300. 

This had the effect of shifting more appeals to the Om- 
budsman because it did not cost anything to take appeals 
to the Ombudsman. If it is going to cost you $300 to go to 
the administrative appeals tribunal you are very likely to 
go to the Ombudsman unless you want a binding decision, 
in which case you would be willing to pay your $300 and 
go to the administrative appeals tribunal. 

The unfortunate effect of this has been to reduce the 
number of requests, so the requests four years ago—in 
1985, that is going back more than four years—had risen 
to about 3,600, which is a pretty substantial figure in our 
terms, per year, and they dropped as a result of the increase 
in fees to 2,500 in 1988. I have not seen recent figures, but 
I suspect they have been dropping since that time. 

That is the effect of increasing the fees in Australia. Also, 
the number of requests has been rather low in New South 
Wales because it started off with this hefty fee structure. 
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The fifth point I was going to mention is the extension 
of freedom of information to local government. As here, 
they started off without including local government. The 
scheme in Victoria in 1982 did not cover local govern- 
ment. They promised to do so but it was not done. But I 
noticed in a pamphlet they hand out that they say local 
government is presently governed by the freedom of infor- 
mation code, whatever that means. It means that, infor- 
mally, the FOI guidelines are supposed to be applicable to 
local government, I suppose. 

When New South Wales started its scheme in 1988, it 
extended access to personal information only to local govern- 
ment and so there is no right of access to general government 
documents at the local level. There is talk about extending 
general access to the local level in New South Wales, so that 
is a bit different than what happened in this province. 

New Zealand started off without it covering local gov- 
ernment, but extended it in 1987. That was five years after 
it began its plan. After interviewing people in New Zea- 
land, I discovered that a very small proportion of their total 
number of appeals to the Ombudsman come from local 
government, only about 10%. The reason they gave me 
was that it was a fairly open system to begin with. But a 
problem arose because the legislation in 1987, which was 
separate legislation as it was here, applied to the meetings 
of councils and provided an opportunity for the councils to 
continue with closed meetings and only made the minutes 
of the meetings available under the freedom of information 
law. That is briefly the situation there. 

Let me just say a few words about privacy. In general, 
the Australian and New Zealand laws provided for access 
to one’s personal documents and the opportunity to make 
corrections as under our laws, but they did not include 
controls over the use and transfer of personal information. 
That was the big gap in the Australian and New Zealand 
laws, what is called fair information practices with respect 
to personal information. 
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In 1988, the federal government in Australia passed a 
privacy act and set up a privacy commissioner, and this in 
a way overlaps the freedom of information law because he 
can also receive complaints about personal information. 
But the main objective of the law is to control the use of 
files—and it even extends to the private sector—particu- 
larly in the use of tax files held by employers in the private 
sector. It was also extended to private credit agencies, and 
that has caused a big controversy in Australia because 
there is such resistance to extending privacy protection to 
the private sector. 

There has been a privacy committee in New South Wales 
for a long time, since 1975, with a kind of general mandate 
to study the problems of personal privacy and so on. They 
have issued a very interesting recent report that just came 
out in 1990. They have recommended a privacy and data 
protection act which would be somewhat similar to the one 
at the federal level. They say that their main reason is 
because the European commission has issued a directive 
which prohibits transborder transfers of privacy information 
unless a country has a law which protects personal data. 
They say this is going to injure trade of New South Wales 


with the European countries. Also, they point out that seven 
of the European Community countries, including the United 
Kingdom, extend privacy to the private sector in many 
important respects. So they control the use of personal in- 
formation by the private sector, especially in computers. 

Another interesting thing is that they want the privacy 
commissioner to be advisory only. Their reasoning is that 
they think the privacy commissioner has to be an advocate 
and the commissioner cannot be neutral if he or she has the 
power to make binding decisions. So they come down in 
favour of the power of recommendation such as we have at 
the federal level in Canada. 

Another interesting thing they mention, by the way, is 
that they feel that Ontario’s act is stronger than the federal 
act in Canada and it is in many ways better than the Cana- 
dian federal law—with which I think I would agree— 
probably because it was drafted later and incorporated 
more advanced provisions. 

Let me just then run down some conclusions that one 
can come to about these main differences between the 
Australian and New Zealand laws and our own. With re- 
spect to appeals, the big question is and has been for a long 
time whether the agency hearing appeals should have the 
power to make binding decisions as opposed to only rec- 
ommendations, such as at the federal level in Canada or 
the Ombudsman. 

Here I think the outstanding thing has been the success 
of the administrative appeal tribunals, which have pretty 
largely displaced the Ombudsman as the main appeal for 
citizens who have been refused access to information. One 
of the main reasons is that the administrative appeal tribunals 
hear far more cases and give far more decisions and therefore 
interpret the law much more quickly than, say, the federal 
court in Canada. This, of course, is also an advantage of the 
Ontario system compared with the federal level in Canada. 

The general opinion of all the people I talked to in 
Australia was that the administrative appeal tribunals have 
been very successful. I have, as reported in a paper that I 
did comparing Ontario with the federal level and New 
Zealand—I think this paper may have been handed out to 
your committee—pretty well shifted my view, because I 
had always been in favour of the Ombudsman, to realizing 
that a commissioner who can make a binding decision or an 
administrative appeal tribunal that can do so, is probably a 
superior form of interpreting the act. 

With respect to internal review, this is really an out- 
standing difference between the two systems and I think it 
is certainly worth further study. The interesting question is: 
Is it an unnecessary formal stage? You would expect to be 
able to appeal to a higher level within an agency or a 
department in any case, and this is what they told me in 
New Zealand. They said, “We don’t think it’s necessary 
and it simply complicates the appeal process.” 

An interesting question is whether the mediation stage the 
Ontario commissioner has developed is an adequate sub- 
stitute. It is interesting that the administrative appeal tribu- 
nals have also developed this mediation stage, so they try 
to settle a refusal or other complaint by mediation before 
holding a formal hearing. They have developed a kind of 
two-stage system the same way the Ontario commissioner 
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has. I think it is worth further study because it is so differ- 
ent from our system. 

With respect to local government, I do not think these 
countries have much to teach us, except New Zealand, 
because certainly Quebec and Ontario have been ahead of 
these countries in extending freedom of information to 
local government. It is not a big problem in New Zealand, 
so it looks as if there is not a great deal to be learned there. 

With respect to privacy, of course, that is going to be 
the next big problem we will have to wrestle with—the 
extension of the protection of personal privacy to the pri- 
vate sector. Nearly all the people I talked to in Australia 
and New Zealand agreed that voluntary guidelines may not 
or, some said, will not work and we have to extend the 
freedom of information law to the private sector with re- 
spect to data protection, as they have done in Europe. 

The interesting question, I guess, for this committee 
and the Ontario Legislature is whether the Freedom of 
Information and Protection of Privacy Act can be extended 
to include the private sector with respect to personal pri- 
vacy, or is a new piece of legislation needed as has been 
done in Australia and the seven European countries I have 
spoken about. 

I will conclude with some of the main comparative 
statistics. To give you an idea of the proportions, the total 
number of requests for information—these are figures for 
1988—at the federal level, as I mentioned, has dropped 
from about 36,000 to 25,000. Victoria has about 11,000, 
which is a little more than double Ontario. Victoria is a 
slightly bigger population, I think, and probably the reason 
it is so big is because the act has been in effect for six 
years there. New South Wales, on the other hand, has only 
about 2,000 a year, and I suspect the reasons are that it is 
new, people do not know much about it yet, and the high 
cost of the fees which discourage people. This compares 
with Ontario, which has something like 5,000 requests a 
year. They are roughly comparable in terms of population 
except that the federal level in Australia appears to be 
exaggerated. 

One has to keep in mind that these statistics combine 
requests for general information and requests for personal 
information, and the experience in these countries at the 
state level is that about 60% of the requests are for per- 
sonal information. That would be about the same for On- 
tario, I would guess, is it not, that over half the requests are 
for personal information? Whereas at the federal level in 
Canada about 10 times this many requests are for personal 
information. It is roughly comparable in that respect. 
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I have some comparative tables. New South Wales, 
because its scheme was new, was interested in comparing 
with its sister state of Victoria and with the federal level, 
so it produced an interesting comparative table of the key 
statistics. I will leave a copy of that with the clerk of your 
committee, along with a couple of other tables they produced. 
In my files I discovered duplicates of documents on Aus- 
tralia, and I will leave those with the clerk. Also, I did a 
scaled-down article for an Indian journal—India has become 
interested in freedom of information—that compares Ontario 
with the federal level, and there were some comparisons with 
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Ausutralia and New Zealand. I will leave that article with 
the clerk and he may be able to reproduce it for your 
committee. I will also leave him with the references to my 
own publications in case you may be interested. 

I hope you are not too confused by all these statistics 
and by the comparison of so many systems. I hope you 
will not be like the student—I was invited to be co-director 
of a conference of the Canadian Federation of Students 
one year, and we decided to have an evaluation at the end 
of the conference. We were questioning students about 
what they thought of it, and one young woman said: 
“When I came here I was confused. I’m still confused, but 
I am confused at a much higher level.” 

I hope that you will be confused at a much higher 
level. Thank you very much, and I hope there will still be 
time for questions. 


The Chair: Thank you, professor. There is about 10 
minutes for questions. 


Mr Sterling: With regard to the Australian legislation, 
is it more liberal in its provisions? Are the exemptions 
narrower so that more information gets out? 


Mr Rowat: It is surprising how the countries have 
copied each other with these exemptions, but I think the 
outstanding feature of the Australian and New Zealand 
ones is that they provide for public interest. In most of their 
exemptions, instead of exempting by class of document, 
they will say, “It can be released for an overriding public 
interest.” That has been been a liberalizing influence, I 
think, on the exemptions. 


Mr Sterling: How often has that happened in Austria, 
in either the case— 


Mr Rowat: The administrative appeals tribunal, espe- 
cially at the federal level and in Victoria, has been rather 
generous in its interpretation of the public interest clause 
and so they had made use of that to issue orders to release 
information. 


Mr Sterling: There has not been a public interest re- 
lease of information in Ontario, has there? Not that I am 
aware of. 


Mr Rowat: Maybe not. I do not know. 


Mr Sterling: I do not think anybody who has appealed 
on that basis has won an appeal to date. 

I see some negatives. I think the public interest test in 
Ontario is very, very narrow, and I think the former com- 
missioner interpreted that to mean he did not have much 
room to deal with the public interest test. 


Mr Rowat: Yes, that is one impression I had. 


Mr Sterling: I wonder whether or not the reason we 
are not at 10,000 requests in Ontario is because people are 
not getting any real information. That is my reading of the 
act. I think it is a shield. I do not think it is a freedom of 
information act. 

I was the minister who was responsible for this from 
1981 to 1985, and the greatest fear of my cabinet colleagues 
was that there would be a great flood of information that 
went out. I now find that their fears were totally without 
foundation. I think the Ontario act, administratively, works 
wonderfully. 
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Mr Rowat: Yes. 


Mr Sterling: I think that Sid Linden, as our first Infor- 
mation and Privacy Commissioner, did an absolutely won- 
derful job in setting it up. He has written good, reasoned 
decisions in a short period of time. Therefore, the law is 
perfectly clear now that you cannot get anything, so conse- 
quently people are going to stop. 

I used the act maybe 40 times in the first three years. I 
gave up because basically you do not get anything that is 
not in a printed public document. The bottom line of the 
whole act, in my view, is that the freedom of information 
part of it is really a farce. 

Mr Rowat: One of the impressions I have—it is an 
argument against having a single commissioner with the 
power to make binding decisions, I suppose—is that he 
has a tendency, I would say, to play it safe by being a little 
conservative in his interpretations because he knows that 
this is going to be the law. Whereas in some of the juris- 
dictions in Australia and New Zealand there is provision 
for a ministerial veto, there is no such thing here. So Linden 
knew that his decisions were going to become the law of the 
land, so to speak, whereas an Ombudsman just makes a rec- 
ommendation that can be overturned and he or she can afford 
to be a little more liberal in their interpretations, I think. 

But then the counterargument is the one I have already 
given. You get much quicker interpretations of the law 
because you get far more binding decisions, whereas the 
Federal Court I think heard about 12 cases in the first few 
years under the federal law. 

Mr Sterling: Where is the ministerial veto, in New 
Zealand as well as Australia, or just in New Zealand? 

Mr Rowat: I have forgotten. I cannot name them, but 
there is provision for a ministerial veto in New South 
Wales, I know, and that is relatively recent law. I remember 
that while I was there the Prime Minister exercised his 
veto, although he had made a promise that he would not do 
so, and there was quite a furore about that. There is that 
out, as far as the government is concerned I suppose, in the 
jurisdictions in Australia. 

Mr Daigeler: Just as an aside, I would like to indicate 
to you, Professor Rowat, that I am familiar with your work 
on the Ombudsman because I have a personal friend from 
Switzerland who did graduate work with you in the mid- 
1970s by the name of Werner Schmid. 

Mr Rowat: Werner Schmid. Of course, I remember. I 
visited him in Switzerland. 

Mr Daigeler: Zurich. He has got a good place there, 
by the way. 

Mr Rowat: He turned out to be a banker, did he not? 

Mr Daigeler: Yes. That is right. If you are in Zurich 
and in Switzerland you should be a banker. 

Mr Rowat: That just shows you what can happen to 
political scientists, I guess. 

Mr Daigeler: We were both at Carleton at the same 
time. 

My question arises from a document that I just picked up 
here. I am not a regular member of the committee but I read 
with interest the comments by a historian who is complaining 
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that the Archives of Ontario, because of the Freedom of In- 
formation and Protection of Privacy Act, is not making infor- 
mation available that otherwise would have been available. 
Apparently there is a 75-year time line now being put on 
documents to be looked into. Have you come across that at 
all in Australia? What are they doing to allow researchers— 


Mr Rowat: No. I do not know about Australia, but I 
can say something about the federal level. I think the custom 
is—and I do not know whether it is true; it is probably true 
in Ontario—that even though documents are transferred to 
the archives they remain under the control of the originating 
department until this period is up. That may be a problem. 
It is the department that decides rather than the archives. 


Mr Daigeler: I am simply going by this document 
here. The researcher says it is the archives that has put in 
that rule, apparently, in the act. Mr Sterling probably 
knows more about it. An agreement could be made with 
the archives to provide the documentation but apparently the 
present regulations are so strict that they cannot provide the 
names, and the names are all crossed out. 


Mr Rowat: That is right. For personal privacy it did 
restrict the archives. 


Mr Daigeler: The researcher says it is almost impos- 
sible to go after further information. She is saying she is 
doing some studies into the early 1930s. I am just wonder- 
ing whether that matter also arose and whether they found 
a solution that you are aware of. 
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Mr Rowat: I did not inquire into that, because that 
would be primarily a privacy aspect. I was not asking too 
many questions about privacy, only their integration with 
the general law. May I ask a question of Mr Sterling that 
arose out of his comments? 


The Chair: Maybe we will just do the party rotation 
here and then I can come back. Mr Cooper. 


Mr Cooper: Professor Rowat, I would like to thank 
you for appearing here today and giving us an overview of 
some of the other jurisdictions and their freedom of infor- 
mation. One thing you brought up, it seems you are advo- 
cating the Australian system where they have the internal 
review. Is it Australia? 


Mr Rowat: No. I am sold on the administrative appeals 
tribunal but I am not so sure about the internal review, 
because it is a formal procedure and they charge money 
for it at the federal level and in New South Wales. 


Mr Cooper: Oh, it is not like you are advocating it. 


Mr Rowat: You see, Victoria has quite a different 
system. It has very low fees and it is very generous in its 
interpretation. I talked to the head of the FOI unit in the 
Attorney General’s department and she said: “I think it’s 
appalling that they’re charging a fee for internal review. It 
should be a citizen’s right to have his decision reviewed at 
a higher level within a department or agency.” I think I 
agree with that. I am not sold on that. But it does seem to 
reduce the number of appeals that go through the formal 
procedure, which is costly, you see. That is one advantage 
of it I suppose. 


M-258 





Mr Cooper: You were saying about 5% to 20% of the 
cases are appealed and 50% are overturned. One of the 
things we have been discussing is that if the regulations 
were better enforced or better understood, right at the re- 
lease of information, it would cut down on the number of 
appeals. Do you think that is possible? 

Mr Rowat: Yes. One thing they told me they suspect 
happens under the internal appeal system is that if junior 
freedom of information officers, what we would call co-or- 
dinators in this country, are doubtful, they will say no, 
because they know it can be appealed to a higher level 
within their own department. So this woman in Victoria 
was saying, “Why doesn’t that officer consult a higher 
level to begin with and give a proper decision to begin 
with?” There is no reason why they could not do that. 


Mr Cooper: So if a proper understanding of the regu- 
lations at the bottom was in place, the act would probably 
be better. 


Mr Rowat: Or refer it to a higher level informally 
before the decision is made. 


The Chair: Do you wish to ask Mr Sterling a question? 


Mr Rowat: You were mentioning that you had made 
use of the freedom of information law. I noticed that there 
is a very good article by a man named Hazell—I do not 
know whether you ran into his name or not—who was 
from Britain. I think he was in the Prime Minister’s office 
or some central agency. 

He was sent to Australia, New Zealand and Canada to 
make a comparative study. He produced an article—and I 
can leave the reference to it with your clerk—which was 
an excellent comparison. It appeared about a year and a 
half to two years ago. He mentioned that the opposition in 
Ontario made very good use of the freedom of information 
act. I am just curious to know how many members of 
Parliament make use of the act and do they make use of it 
on the government side as well. 


Mr Sterling: I do not think we make very much use 
of it any more, because we are better off asking for a 
request for information outside the act than inside the act, 
the reason being that the immediate reaction of a minister 
is to immediately stall for 30 days and then ask for an 
extension for another stall. 


Mr Rowat: So an informal approach gets better results. 
That is your point. 


Mr Sterling: That is right. I have not tried it under this 
government, quite frankly, but I found under the former 
Liberal government, basically it was used as a shield to get 
out timely information. By the time information is 60 days 
old it is no good to me. In a political atmosphere you have 
to have information usually within two or three days. 


Mr Rowat: There is the same problem with newspaper 
reporters, of course, and I have always been surprised— 


Mr Sterling: Even if I can identify the specific docu- 
ment and I know it is sitting on the minister’s desk, I will 
not get it for at least 60 days. Consequently the opposition 
parties have basically given up. We may use it as a politi- 
cal ploy, but that would be the only use of the freedom of 
information act for opposition members now. 
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Mr Rowat: Are there not occasions on which it would 
be useful? I am always surprised at how much use the 
newspapers make of it, even though they may get this 
stalling tactic and it may take them days to get the results. I 
guess a good investigative reporter is not worried about 
getting the news out the next day. 


Mr Sterling: No. The other thing I started to run into 
under our act with the former Liberal government was that 
it started to send me bills for thousands of dollars for 
information that I would get as an MPP, even though my 
job in being elected as a member of the Ontario Legisla- 
ture was to object and find out information about what was 
going on. 

The Chair: Thank you very much, gentlemen, for an 
interesting exchange. I wish to draw members’ attention to 
a brief that is in their packages today from the chief archi- 
vist of Ontario. It deals with the subject that you brought 
up today. 

The first paragraph, the bottom half of it, states, “Con- 
sidering the experience to date of the Archives of Ontario 
in administering the legislation, and the difficulties en- 
countered by its public users in gaining access to archival 
records, we believe that some amendments to this act are 
esssential to make it workable in an historical research 
setting.” So they also obviously have some concerns and 
maybe it would be worth the committee’s while reading 
this brief and taking it into consideration when it is time to 
make some deliberations on the report. 

Again, professor, thank you for coming along here this 
afternoon and making your presentation. I will make sure 
that the information you are leaving with the committee is 
distributed to committee members for their consideration. 


Mr Rowat: Here is the documentation I was going to 
leave with you. Should I leave it with you? 


The Chair: Leave it with the clerk of the committee. 


CITY OF TORONTO 


The Chair: The next group of witnesses are from the 
city of Toronto. 


Mr Levine: I am not sure I am a group. 


The Chair: I understand. State your name and position 
with the city. 


Mr Levine: My name is Greg Levine. I am the research 
solicitor of the legal department of the city of Toronto. 


The Chair: You have up to a half-hour to make your 
presentation. It would be nice if you could leave some time 
for members to ask questions, if it is possible. I understand 
Barbara Caplan from the city clerk’s department is here 
today as well. 


Mr Levine: She is. I would like to thank the Chair and 
members of the committee for the opportunity to appear 
before the committee to present a submission to the Legis- 
lature that was adopted by city council in two stages on 
May 27, 1991, and October 7, 1991. 

In the submission contained in clause 85 of executive 
committee report number 24, you will find the main sub- 
mission which incorporates a previous report, that is clause 
58 of executive committee report number 12, which is at 
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the end of that submission. There are two pieces of paper. 
The first one is the main submission and the second is an 
addendum. 

The city of Toronto has now operated under the Munici- 
pal Freedom of Information and Protection of Privacy Act, 
1989, for nine months. That experience has raised general 
questions about the operation of that act and the functions 
of the Information and Privacy Commissioner which are 
equally applicable to the provincial Freedom of Informa- 
tion and Protection of Privacy Act, 1987. Hence, comment 
at this time seems appropriate. 

Moreover, because the province has demonstrated a 
desire to keep both acts coincident and in fact has made them 
virtually identical, it is likely that changes in one will have 
an impact on the other. That possibility also encourages 
comment at this time by the city. 

This submission makes 17 recommendations concerning 
the powers and duties of the Information and Privacy 
Commissioner, definitions in the act, the precise meaning 
and effect of certain sections, and the collection of fees. 
Really, these are just a beginning in terms of the need for 
correction to these acts. We do not see them as clear as has 
been expressed in comments that I have heard today at this 
committee. 

The first set of things I would like to talk about are the 
powers and duties of the Information and Privacy Commis- 
sioner. Section 59 of the provincial act, or section 46 of the 
municipal equivalent, conveys various powers on the Infor- 
mation and Privacy Commissioner. Especially important are 
clauses 59(a), (b) and (c) which deal with protection of pri- 
vacy generally. I will deal with each of those in turn. 
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Section 59 of the provincial act, or section 46 as the 
municipal equivalent, conveys various powers on the In- 
formation and Privacy Commissioner. Especially impor- 
tant are clauses 59(a), (b) and (c), which deal with 
protection of privacy generally. I will deal with each of 
those in turn. 

The first deals with the power of the commissioner to 
comment on privacy protection. Clause 59(a) allows the 
Information and Privacy Commissioner to comment on 
privacy protection with respect to proposed government 
programs. The act does not contain a mechanism for an 
institution to seek comment. It also does not require the 
commissioner to comment. 

If there is truly a desire to enhance privacy protection 
in proposed legislative schemes and government pro- 
grams, surely institutions should have a right of comment 
and the commissioner should be obligated to reply. This 
would provide for rational planning and would avoid need- 
less confrontation with respect to privacy issues. 

Essentially, the comment of the Information and Privacy 
Commissioner would be analogous to a tax ruling or ad- 
vice given in respect of conflict of interest. There are 
clearly precedents for such a process. For example, section 
14 of the Members’ Conflict of Interest Act, 1988 allows 
members to seek comment on conflict-of-interest questions. 

It is therefore recommended that: 

Clause 59(a) of the provincial act and clause 46(a) of 
the municipal version be amended such that institutions 


may seek comment on the privacy protection implications 
of proposed legislation and programs, and that the Infor- 
mation and Privacy Commissioner be obligated to respond 
to institutional requests for comment. 

The second major issue deals with cessation of collec- 
tion orders and the alleged investigation powers of the 
Information and Privacy Commissioner. 

Clause 59(b), and 46(b) in the municipal equivalent, 
has been used in conjunction with clause 4(a) of the pro- 
vincial act to justify investigations by the Information and 
Privacy Commissioner. 

The Information and Privacy Commissioner takes the 
view that he has the authority to conduct privacy investiga- 
tions. He argues that this power is implied given the man- 
date of the agency, and the case law supports the implied 
power because it is a practical necessity to have such 
power to fulfil the mandate, although I note that he or a 
representative has appeared before this committee and 
asked for explicit power to investigate. 

The city of Toronto does not accept this view. It is 
respectfully submitted that the function of the privacy 
commission is as an administrative tribunal which resolves 
disputes related to access to information and governmental 
collection of information. Its primary function is to act as a 
dispute resolution board in which disputing parties are 
heard. The method of hearing may be different than other 
administrative tribunals, but it has an analogous function. 

Secondarily, the commissioner may offer advice on 
privacy protection, public education programs and the like. 
An investigation function seems both unnecessary and in- 
congruent with the hearing function of the commissioner; 
however, if it is decided that an investigation function is 
deemed necessary, that it be given to another body which 
stands in an arm’s-length relationship to the Information 
and Privacy Commissioner. There are analogues for this in 
the US, particularly over conflict-of-interest matters. 

Having said that, the thrust of the act really indicates that 
the commissioner has hearing functions respecting appeals 
regarding access and complaints about privacy. Clause 59(b) 
is surely directed towards a complaints process related to 
collection of personal information. The complaint process 
should be clearly stated as is the access procedure. As well, 
the form of hearing should be specified. 

It is recommended, therefore, that clause 59(b) of the 
provincial act and 46(b) of the municipal equivalent be 
amended to include a complaints process respecting collec- 
tion of personal information, which includes defined time 
limits for initiating complaints, and that those subsections 
be amended to specify the hearing process after which the 
commissioner may make orders. As it is now, it is too 
general and it is not clear what it means. 

Finally, in terms of the commissioner’s power, we 
would like to comment on the power to authorize indirect 
collection of personal information. 

Clause 59(c) of the provincial act and 46(c) of the 
municipal equivalent allow the commissioner to authorize 
indirect collection of personal information. The subsection 
does not provide a method for institutions to ask for autho- 
rization, although it implies that such requests will be 
made. It also does not require the Information and Privacy 
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Commissioner to respond. Those subsections therefore 
should be amended to indicate clearly that institutions may 
apply in writing for such authorization, and the commis- 
sioner must respond in writing to such requests. 

The second general area I would like to talk about is 
various definitions. Many terms in this act remain ambigu- 
ous or undefined. I would just like to talk about five terms, 
although when you pick up the act almost any word can be 
controversial. I would like to talk about five generally: 
“access,” “collection,” “legal authority,” “public record” 
and “routine inspection.” 

“Access” is used throughout the act but it is not a defined 
term. Intuitively it is a right to see—or “approach,” if you 
will—records. It is really about availability and should be 
defined as such. There is a problem in the act when you 
read the right to have a copy and the right of pre-existing 
access, which is embedded in these acts—section 30 of the 
provincial act or section 23 of the municipal equivalent 
conveys a right of copying subject to certain restrictions to 
anyone who obtains access. But the right is not synony- 
mous with access, although interpretations that I have 
heard have in fact treated them as such. 

This is really important in light of what is called the 
pre-existing right of access, which is in subsection 63(2) of 
the provincial act and subsection 50(2) of the municipal 
act. This right allows access to records which do not in- 
clude personal information which were available to the 
public by “statute, custom or practice.” In the past in many 
municipal institutions, many records have been made 
available for inspection without a right of copy. If access is 
now seen to include copying, it will preclude the operation 
of the pre-existing right of access. Therefore we would 
suggest defining “access” as “the right to see records,” but 
which “does not include the right to copy records.” 

The second major term that I think should be defined is 
“collection.” Collection of personal information is a major 
issue in both these acts, but it is not defined. To collect 
means “to assemble, accumulate or bring together.” It is an 
active state. To be sure, institutions initiate the gathering of 
much personal information. However, institutions often re- 
ceive information that they have not sought out. Beyond 
this, collection by an institution should not be confused 
with collections by individuals who are employed by the 
institution. The institution should not be held accountable 
for collection of information which it has not authorized. 
“Collection,” therefore, should be defined as follows: “as- 
sembling, accumulation or bringing together” of informa- 
tion, “but does not include such action by employees of an 


institution where such action has not been authorized by 


the institution.” 

The term “legal authority” also has not been defined. 
You have to state what the legal authority is for collection 
of personal information when you provide notice of it. 
What is it? We suggest making it clear that it is not only 
statutory authority but is “authority given by statute, 
bylaw, regulation or the common law.” 

The fourth definition is “public record.” This is not 
actually a term used in the act, but we suggest it be added 
to the act. Section 37 of the provincial act and section 27 
of the municipal equivalent indicate that the provisions 
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respecting protection of privacy do not apply if the infor- 
mation “is maintained for the purpose of creating a record 
that is available to the general public.” So an exemption 
for what might be termed “public record” does not specify 
how one is to determine if something is a public record. 
We suggest that that “public record” should be defined as 
“a record designated as public pursuant to statute, bylaw, 
resolution or regulation.” 

Finally, in the definitions we would like to discuss at 
this time is the definition of “routine inspection.” The law 
enforcement exemption in both acts indicates that institu- 
tions must disclose reports “prepared in the course of rou-. 
tine inspections,” but nowhere is a routine inspection 
defined. It is not exactly obvious what a routine inspection 
is. Is it routine if it is a regular inspection carried out at a 
specified time or time period? Is it routine if it is the usual 
requirement of an application process? Is it routine if it is 
the required response to complaints? We recommend de- 
fining “routine inspection” as “an inspection carried out at 
regular time intervals,” but which “does not include inspec- 
tions carried out pursuant to applications or complaints.” 
1710 

The next general sections I would like to deal with are 
sections that require clarification or change. One of these 
is the personal privacy exemption. There are two elements 
here we would like to talk about. One is the research ele- 
ment, which there was some discussion of by the previous 
speaker. The other is the meaning of public scrutiny. 

Section 21 of the provincial act, or 14 of the municipal 
equivalent, deals with personal privacy. The intent of the 
section is to ensure that the information pertaining to iden- 
tifiable individuals is not disclosed to anyone other than 
those individuals, except in certain circumstances. Clause 
21(1)(e), or 14(1)(e), presents a very curious exception. It 
states, and I will read the first part of it: 

“(1) A head shall'refuse to disclose personal informa- 
tion to any person other than the individual to whom the 
information relates except, 

“(e) for a research purpose, if, 

“(i) the disclosure is consistent with the conditions or 
reasonable expectations of disclosure under which the per- 
sonal information was provided, collected or obtained.” 

We submit that, with the exception of some contemporary 
data banks, the conditions in subclause 21(1)(e)(i) are im- 
possible to meet. With personal information held in archives, 
it is seldom clear what were the conditions or reasonable 
expectations of disclosure under which the personal infor- 
mation was provided, collected or obtained. It is possible 
to ascertain in some cases. It is impossible in most. The 
logic of this section is such that it will allow disclosure if 
the information was acquired in a confidential fashion. The 
rest of the section is to allow researchers to have access, so 
long as they do not disclose the individual identifiers. 

The logical outcome of this section is for the institution to 
treat all the information that it does not definitely know to 
have been for public consumption as confidential and to have 
researchers enter into research agreements. The effect on cer- 
tain types of history may well be devastating. Political biog- 
raphy is a good example. This may in turn lead to a limiting 
of the ability of people to scrutinize government action. 
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Some have argued that this section really does not mat- 
ter much, as it can be read to allow access to government 
materials because people would expect that such materials 
would end up in a publicly accessible archives. This posi- 
tion is surely untenable and does not reflect the wording of 
the act. If you took that position, you would not bother with 
research agreements; you would just release the information. 

It is therefore recommended that this clause be clari- 
fied and that the clarification take place in consultation 
with professional history and social science associations. 

The other part of this section we wanted to discuss was 
public scrutiny. Public scrutiny of government is one justi- 
fication for allowing disclosure of personal information in 
clause 21(2)(a). The level or kind of public scrutiny is not 
elaborated. Which activities and which personal informa- 
tion should be opened in this regard should be codified. 
That is what we recommend. We recommend that institu- 
tions and the public be asked to make submissions with 
respect to that codification. 

The other general area in terms of personal privacy is the 
public interest test. Section 23 of the provincial act forces 
disclosure where a compelling public interest in the disclo- 
sure of the record clearly outweighs the purpose of the 
exemption. I realize there have been orders on this, but this 
really should be clarified. The problem is similar to that 
respecting public scrutiny. What will be seen as compelling? 
What will decide what is the public interest? There should 
be a definition achieved through a public consultation. 

The last area I would like to talk about is fees. It is last 
but not least. Section 57 of the provincial act allows an 
institution to collect minimal fees. Section 45 of the munici- 
pal act requires collection of such fees. Neither allows col- 
lection of fees for analysis of requests which, of course, is 
the major cost. Both allow for specification of fee structure 
by regulation. This means a lack of flexibility in the setting 
of fees between institutions. The institutions should be al- 
lowed some discretion and so our last recommendation is 
that those sections be amended to allow institutions flexi- 
bility in setting of fees for processing applications. 

That is it. Thank you. 


The Chair: Thank you. Any questions from members? 


Mr Cooper: I would like to make a comment. I would 
like to thank you for this presentation. It is one of the more 
concise and specific presentations we have had. 


The Chair: Thank you for coming this afternoon and 
making your presentation. You have given us something to 
go on here when it is our time to look at making recom- 
mendations to the Legislature. As you know, we have to 
table the report with recommendations on or before, I 
think, December 12, so we will make sure that both your- 
self and anyone who made a presentation here during these 
hearings will get a copy of that report. 
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The Chair: The next witness is from the Parents Em- 
powering Parents. The chairman is Brenda Ryan. You have 
up to a half hour to make your presentation. 


Mrs Ryan: My name is Brenda Ryan and I am the 
chairman of Parents Empowering Parents. We had the 


opportunity to speak to the committee in the early part of this 
year—February, I believe—so today I will be very brief. 

When we made our original presentation we were un- 
familiar with the protocol. Primarily what we did was 
present many questions without attempting to give any 
ideas around solutions. Today I will be very brief, and I think 
we may have some wonderful simplistic food for thought. 

But before I give you that information I would like to 
go back one step, about three weeks ago, and give you an 
idea of the type of situation that we are dealing with, for 
those members who were not here when I spoke last. 

I had a telephone call from a mother in Barrie, Ontario 
who had a child who was very ill, who physically had had 
numerous medical-surgical problems and had developed a 
mental health problem, probably as a result of trauma from 
surgery. This young lady needed treatment. The mother 
was attacked by the child, and the child was placed in a 
hospital, appropriately so. The hospital contacted the 
mother and had apparently decided that the appropriate 
step to take was to have the child placed in a foster home. 
This is a child who has had nine brain aneurysms, a stroke, 
56 operations—I have no idea what the prognosis of this 
child is—and the child welfare agency had decided the 
appropriate step for this 13-year-old child was to take her 
away from her mother and place her in a foster home. 

There were two members of Queen’s Park whom I 
contacted to assist the mother and, quite frankly, I am ab- 
solutely thrilled that those members responded immedi- 
ately and contacted the agencies involved and, I believe, 
the hospital or physician. Within 24 hours, the child wel- 
fare agency had suddenly changed its mind. We do not 
know why it happened, but it did. 

The interesting point is, if the mother had not become 
politically active, that child would be abandoned in a foster 
home, possibly with a family—as well meaning as it is— 
which would have absolutely no information or idea on 
how to deal with a child with a brain shunt, who had 
psychiatric problems and who had had a stroke. 

What we as an organization would very much appreciate 
this government doing is twofold. First, we strongly rec- 
ommend that a commission be established to travel 
throughout the province to evaluate child-serving agencies, 
whether it is a child counselling agency for mental health, 
a child welfare agency, an educational agency or facility, 
or a health care centre. 
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The only legislation we are aware of regarding the 
freedom of information of children and the protection of 
privacy falls under the Child and Family Services Act, 
section 8, which I believe has never been enforced. It has 
never been acknowledged. As a layperson I can look at the 
legislation and see it written there, but it does not mean 
anything because it has not been accepted. 

Our concern is that, generally speaking, the child welfare 
agencies and—I have to be very careful; I use these words 
very carefully—the service providers to people under the 
age of 16 in any area seem to be in an absolute and com- 
plete area of immunity to any sort of evaluation or justifi- 
cation. There is no committee to evaluate their service or 
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their documentation style. There is no provincial watchdog 
or agency to address it. 

Our organization would like to see a committee that 
would consist of two legal experts who have dealt with 
child-related issues. We would like to see this committee 
also have a minimum of one psychiatrist and one psychol- 
ogist. We would like this committee to have two members 
of the social work field, hopefully with a master’s degree 
or a PhD level in family systems—not family blaming, not 
family assessing, but family systems: how does a family 
work, how does a family grieve and how does a family 
deal with a child with a difficult problem? Lastly, we 
would like to see this committee consist of at least two 
members of the community at large who have had exposure 
through a volunteer basis or a community basis dealing 
with and supporting or helping families. 

I think if we were to have such a committee, and at the 
same time protected the privacy of children by deleting or 
whiting out their names, this committee could look around 
the province and evaluate what is happening to our chil- 
dren. We have a horrendous situation. 

The five Ws have to be answered. Who is calling in 
these child welfare agencies? When are they calling them 
in? Why are they calling them in? What is being done? 
There is another W; I have forgotten which one it is. It will 
stimulate your thought for a while. 

The point is, we have to go in with an open mind, not 
to attack anyone, to first of all acknowledge the areas 
where there has been superb treatment for some of these 
children. There have been some areas where families have 
had wonderful success in helping their children. We may 
not be able to document or come forward and give presen- 
tations in the usual format because, unlike any other agen- 
cies, we are not allowed to read or review the documents 
that are written on our children. 

Children between the ages of 12 and 15 are in a unique 
area as well. The agencies are allowed to make absolute 
overriding decisions on their counselling or services and 
are not obligated to share this information with any other 
person. The concern we have as an organization is that we 
are not sure what is being documented, what is being un- 
derstood and what is being misunderstood about our chil- 
dren. The only way we will be able to find that out is by 
having the services for children reviewed. They have to 
open up the files, not necessarily to the families, but they 
have to open up the files to someone to justify that the 
protection of privacy and freedom of information and dignity 
is given to children in Ontario. 

I really do not have a lot more to say today. Since we 
presented our first statement back in February we have heard 
over and over and over again, almost on a weekly basis, of 
families in terrible situations dealing with this crisis. I do 
not want to repeat the same sort of sad, soppy stories that I 
told seven months ago, but I absolutely plead with you to 
please do something to evaluate what is happening, what is 
endangering the lives of our kids. Thank you. 


The Chair: Thank you very much indeed. It was an- 
other powerful presentation today, the same as in February. 
We will open up the floor to questions. 
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Mr Owens: I do have some familiarity with the story 
you related to the committee earlier. I think it is instructive 
for the committee to hear again part of the story you came 
to us with at your first appearance. I do not think it is a sad 
or a soppy story. I think there are some very good points 
that need to be made with respect to your two children, 
one of whom is now deceased, and the issue of when you 
finally were able to get your hands on some form of re- 
cords, what exactly it was that you found contained within 
those records. 

Mrs Ryan: I would be delighted. My eldest daughter 
became involved with child welfare agencies on June 24, 
1979, when my child was literally ripped away from 
home. I actually was unable to have any information re- 
garding any documentation or even a sense of what the 
child welfare agencies thought, felt, perceived, knew until 
September 1989, at which time I had approached the 
children’s aid society on numerous occasions and asked 
them to review the file to find out what had been written 
and documented about my oldest child. 

In September 1989, I read a few things in the document. 
Number one, there has been and there is a confession of 
sexual abuse which has never gone to court because my 
child was never well enough to testify. I also found out that 
this agency had known that this person had confessed and 
had not done anything, had not had the courtesy to take 
this issue to court to seek justice for a young lady. 

I also discovered that my poor child was so disturbed 
that during the time she was involved with the child wel- 
fare agency, she had gone through not one, not two, but 
three abortions. This child was 15 years old. What kind of 
child has to have three abortions at 15? My daughter was 
very, very, very ill. 

My youngest child was also very ill. I could not get 
service for her. I could not understand why I was not even 
being heard. Our family physician and a youth counselling 
service in Our Community were involved and very support- 
ive. They attempted to have this child placed temporarily 
for protection herself in a child welfare facility until we 
could get her in psychiatric treatment, which she desperately 
needed. Not only did I not get that, but I was challenged 
and threatened that if I tried to do anything but obey them, 
I would be taken to court and found an unfit mother, at 
which time I suggested very strongly that they not hesitate 
for one moment, but that we would do it immediately. 

I almost lost my second child. My second child was 
very ill for quite a number of years and eventually had to go 
out of province to get very intensive long-term treatment. I 
would like to finish my comment, Mr Owens, by saying 
that my daughter is back home. She is extremely healthy. 
She is an 87% average, I found out, as of today, and this is 
a child that prior going into treatment could not even learn. 
It is not an unusual story. These things are happening 
every day. 
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Mrs Ryan: That would be my secondary goal. My 
first goal is to amend the legislation so that the books can 
be opened when necessary. I do not think we need any 
more reviews. I think that virtually every member, if I was 
to have an opportunity to interview them, would have had 
a horror story in their own constituency. 


Mr Daigeler: So you feel that you do not have proper 
access to the information that you would like to have ac- 
cess to. 


Mrs Ryan: There is not a doubt in my mind that chil- 
dren in Ontario may not necessarily have the protection 
that we as an adult population feel they have, that what is 
happening to them when they are involved with a child 
care agency may not actually be in the best interest of that 
child, because every person— 


Mr Daigeler: If I can go back to my question, you are 
saying you do not have access to information you think 
you should have access to. Is that the point? 


Mrs Ryan: I know that not only I but no other family 
has access to the information. 


Mr Daigeler: And you think you should. 


Mrs Ryan: I know we should. I am sorry, but I am a 
fanatic about this. I have thought about it for 11 years. I now 
know and I now feel that my obligation to the children of 
Ontario is to be here before you today. 


Mr Frankford: It is obviously a complex story. I was 
a family physician before I got into this, and I was won- 
dering whether you have thought about or would advocate 
some sort of client-held record, a comprehensive file that 
would go with the individual, if it is a child, and be trans- 
ferred around and also be open to the family. 


Mrs Ryan: Oh, absolutely. I think it is a horrendous 
situation that the family physicians are involved with. Our 
organization of parents and children has heard almost 
unanimously from general practitioners of their frustration, 
the fact that as caring professionals involved with the 
whole family they will call a child welfare agency to seek 
assistance or support or answers and they are not always 
able to get them. I do not know of any general practitioner 
who is able to have a child welfare agency open a file so 
that the physician could deal with the child. Correct me if I 
am wrong. Do you know about that? 


Mr Frankford: I certainly do not think one has any 
right of access, in my experience. If there is, it is well hidden. 


Mrs Ryan: This has been the information we have 
had from virtually every source. We have gone to every 
possible symposium and conference and organization we 
can go to. We have opened our minds, we have opened our 
hearts, we have opened our souls to these people, to every- 
one, on behalf of the children, and there is this invisible 
barrier that seems to be there. The frustration is that we 
know the family physicians are just as upset as the families 
when they care about a family and their hands are tied. 

Mr Frankford: Have you had any dealings with the 
College of Physicians and Surgeons of Ontario and asked 
them their opinion on what should be on records or on 
patient files? 
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Mrs Ryan: We, as an organization, have not contacted 
the College of Physicians and Surgeons to ask them, but I 
do believe the college has prepared submissions. As a matter 
of fact, the Ontario College of Family Physicians wrote an 
article regarding the death of my child and they used that 
as an example of the frustrations the general practitioners 
are dealing with. I was given a copy of that. I believe the 
Ontario Association of Professional Social Workers did the 
same thing. I am really pleased that my daughter was able 
to help the people who do care and I was glad that I was 
able to see those copies, to know that there are profession- 
als and service providers who feel as frustrated as we do as 
family members. 


Mr Owens: Just so the committee is clear on the point 
you are trying to make, supposing the situation you had 
described earlier had played itself out as it would have 
without the intervention of two members. That means the 
child in need of psychiatric care, not foster care, would 
have been taken from the home and the parents would 
have had no further access to the child, no further access to 
the records, no continuing participation in the child’s care? 


Mrs Ryan: That is absolutely correct. Furthermore, 
there is nothing we are aware of documented in any way 
that a child welfare agency would even have to justify to 
any agency or any organization why it made the decision it 
made. I heard something interesting and I have wondered 
about it. Apparently the method of funding and forecasting 
for several agencies changes from year to year. I was told 
that back in 1979 when my child was ripped away from 
my arms, and she was, the only way the child welfare 
agencies during that time period could get decent funding 
was by actually taking a child into care. That if they were 
providing service to a child living with the family there 
were limited resources, but if they actually took the child 
they then could get the money that they wanted. 

I am not going to suggest that they did not make a 
decision except on what even they may have thought was 
in the child’s best interest. I do not want to say that. But I 
find it odd to suggest that if you apply program A you get 
nothing and if you apply program B you get the money. 


Mr Owens: One of the questions I put to you the last 
time you were here, when I probably struggled through it 
as I am going to struggle through it now, is that out of your 
testimony I talked to you about establishing some kind of a 
panel outside the CAS to perhaps vet requests for informa- 
tion on children in their care. You have now talked about a 
task force to establish the standards of record-keeping. I 
understand that to be the gist of your recommendation. 
What, then, would be the final outcome of this commis- 
sion? Why would we do this? With a view to doing what? 


Mrs Ryan: Human nature being what it is, I honestly 
feel that if there was a task force established that would be 
able to review the history of events throughout the prov- 
ince over, say, the last 10 years even—let’s say 11 years 
and make it a nice round number—then I think what will 
happen is that service providers will sharpen the pencil and 
be much more careful what is documented and how it is 
documented presently. 
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In addition, I think the province will be exposed to an 
absolute mess of injustices that have occurred to children 
over the last several years. That does not necessarily mean 
we have to expose it to lay blame, because I do not think 
blame belongs in a system for improvement. It just does 
not work. But I think if we look at it and we see where the 
mistakes were, then we will know. I think the committee of 
experts is a short-term solution to review a critical situation. 

The last and the most important element is that there 
has to be input from the youth themselves at this task force. 

Mr Owens: Absolutely. 

Mrs Ryan: You know, I have heard it said off the 
record many, many, many times by service providers that, 
“We do things with kids on a one on one because, heaven 
forbid, they are all going to get bad ideas from one another.” 
That may be true, but, you know, there are a lot of kids in 
Ontario, young adolescents, who are not troubled kids, 
who are very strong-willed kids, who are positive thinkers. 

The young people of today will be the politicians of 
tomorrow, heaven forbid, and the doctors of tomorrow and 
the social workers of tomorrow and the construction work- 
ers and the police officers of tomorrow. So if they are 
going to be that tomorrow, why do we not let them play at 
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being intelligent and appropriate and give them the respect 
and dignity and listen to them now? Maybe they have some- 
thing worthwhile to say. Maybe they can help us, Steve. 
Maybe we do not have to make all of these decisions 
ourselves. I think a youth forum is really good. 

The Chair: Thank you, Mrs Ryan, for coming along 
here again this afternoon and making another extremely 
powerful presentation to this committee. Believe me, your 
presentations both today and in February have not gone 
unnoticed to the committee members. 

Mrs Ryan made some very useful suggestions. I sug- 
gest to the committee that we forward the transcript of the 
proceedings here this afternoon, especially Mrs Ryan’s 
suggestions, to the appropriate ministers. Is that agreed? 
Agreed. 


Mrs Ryan: Thank you very much for the opportunity, 
but more than just thanking on my behalf, on behalf of the 
children I thank you. 


The Chair: Seeing no further business this afternoon, 
the committee stands adjourned until October 16 at 3:30. 


The committee adjourned at 1742. 


CONTENTS 


Wednesday 9 October 1991 


Review of Freedom of Information and Protection of BYivVaCyeACt 19a? aay oie heh, cake ees Gane So Bee M-253 
ETRE UCT SES AS OR ah 8 8 AR REDS Ca hs oe Se Ce err ee edn | eee a M-253 
SECO ELON OY OPS: OWE? aa Cae bee a Ta a ee ae ee te M-258 
SOUS AON CtGE PALCMUS tay hrc enc RAR it Poe, kdl NR SO ne ae ee eee ee M-261 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Chair: Duignan, Noel (Halton North NDP) 
Vice-Chair: MacKinnon, Ellen (Lambton NDP) 
Cooper, Mike (Kitchener-Wilmot NDP) 
Frankford, Robert (Scarborough East NDP) 
Jamison, Norm (Norfolk NDP) 

Marland, Margaret (Mississauga South PC) 
Mathyssen, Irene (Middlesex NDP) 
McClelland, Carman (Brampton North L) 
Morin, Gilles E. (Carleton East L) 

O’Neil, Hugh P. (Quinte L) 

Owens, Stephen (Scarborough Centre NDP) 
Villeneuve, Noble (S-D-G & East Grenville PC) 


Substitutions: 

Daigeler, Hans (Nepean L) for Mr Morin 

Sterling, Norman W. (Carleton PC) for Mrs Marland 
Clerk: Arnott, Douglas 


Staff: McNaught, Andrew, Research Officer, Legislative Research Service 












ad “ts 
ig pelle ’ “inal cots 
aot new of cyaukes ae 
Over The Leer ace spa) peas Tiaras 
“, have wy come ew tay hi 
tivinee’ Prelengs ide & sinew 
ore, nt) De ie a a 
in tung were, iw ete wR ee, pecker 8 


sepeste os: ES ee eee eae 9 ee 
The tas aod Oe on fan) Mero @ Cant i ee hs Ce eee, ee ee 
hee p at rye eae e AS tigen Hohe Yo winaar Ds wis 
; boc ty weil cuheahelae a i: eee ivan Sihtahet te 
5" ‘7, ‘ad a4 @ finnKe uy wag pyaar Ss 
rocks Fisas Nin nein, t tape cand it alt git Be iw Oe . ihe a Agana oR bor ae 
rok On dit, eauey ines by uieeyea gre ase sus, | 
i ce Kideg> mnin, kid ig ¢ SoG ont oa Bechuse, SExy i 
sid, Coy a te pear % a endl Aes Arve hid ain shi 
Dadsl, LI Te ' 
cy. POUR Mevht ea) nN mafia air tapi dure AE you wen 
» See METS ce eed zie, Pans nee aa wat mere then post canals 
The WAR pfce 1? ae 2 the ole it aniires { dome 9 
COyware jes rp [g=_ Gre Tt 25h - ne jcasty sity. and 
s ap wari 7 6 alien Tr ya Ae ne ee 
nd he Gvice ete Pentel Se tena ; 
tg no be the retro, ely ie wee ie em plays 








Government 





Cee On Publications 
YC 26 55 
M-20 1991 an M-20 1991 
ISSN 1180-436X 
Legislative Assembly Assemblée législative 
of Ontario de l'Ontario 
First Session, 35th Parliament Premiere session, 35° législature 
Official Report Journal 
of Debates des debats 
(Hansard) (Hansard) 
Wednesday 16 October 1991 Le mercredi 16 octobre 1991 
Standing committee on the Comité permanent de 
Legislative Assembly l’ Assemblee législative 
Review of Freedom of Information Revision de la Loi de 1987 
and Protection of Privacy Act, 1987 sur l’acces a l’information et 


la protection de la vie privée 


” fo \ 





Chair: Noel Duignan Président : Noel Duignan 
Clerk: Douglas Arnott Greffier : Douglas Arnott 


Published by the Legislative Assembly of Ontario & Publié par l'Assemblée législative de |'Ontario 
Editor of Debates: Don Cameron Editeur des débats : Don Cameron 


Table of Contents 


Table of Contents for proceedings reported in this issue 
appears at the back, together with a list of committee 
members and other members taking part. 

Reference to a cumulative index of previous issues 
may be obtained by calling the Hansard Reporting 
Service indexing staff at (416) 325-7400. 


Numbering of Hansard 


Effective with the opening of the Second Session of 
the 35th Parliament, Hansard issues and pages will once 
again be numbered on a sessional basis. Hansard num- 
bering therefore will become consistent with Orders and 
Notices and Votes and Proceedings, and with other par- 
liamentary publications throughout Canada. 

For the last two years Hansard has been numbered 
according to the calendar year. Under this system, the 
numbering of issues and pages was restarted with the first 
issue in the calendar year, regardless of session or Parlia- 
ment. 

Under the new system, the sequence of numbering 
started in January 1991 will end with the final House and 
committee sittings of the present First Session. A new 
sequence will begin on the opening day of the Second 
Session, and each succeeding session, which will be issue 
1 and begin with page 1. Committee reports likewise will 
be numbered from the first sitting of each committee in 
a parliamentary session. 





Subscriptions 


Subscription information may be obtained from: Sessional 
Subscription Service, Publications Ontario, Ministry of 
Government Services, 5th Floor, 880 Bay Street, Toronto, 
Ontario, M7A 1N8. Phone (416) 326-5310, 326-5311 or 
toll-free 1 (800) 668-9938. 


Table des matiéres 


La table des matiéres des séances rapportées dans ce 
numéro se trouve a l’arriére de ce fascicule, ainsi qu’une 
liste des membres du comité et des autres députés ayant 
participé. 

I] existe un index cumulatif des numéros précédents. Les 
renseignements qu’il contient sont a votre disposition par 
téléphone auprés des employés de |’index du Journal des 
débats au (416) 325-7400. 


Numérotation du Journal des débats 


A partir du début de la deuxiéme session de la 35° 
législature, les pages et les numéros du Journal des débats 
seront de nouveau numérotés par session. La 
numé€rotation du Journal des débats correspondra donc a 
celle de Feuilleton et Avis et de Procés-verbaux, ainsi que 
celle des autres publications parlementaires au Canada. 

Depuis deux ans, le Journal des débats était numéroté 
par année civile. Avec ce systéme, la numérotation des 
numé€ros et des pages recommengait au premier numéro 
de l’année civile, quelle que soit la session ou la 
législature. 

Avec le nouveau systéme, la numérotation commencée 
en janvier 1991 s’arrétera 4 la derniére séance de la 
Chambre et des comités de |’actuelle premiére session. 
Une nouvelle série commencera le jour de l’ouverture de 
la deuxiéme session et des sessions suivantes : numéro 1, 
page 1. Les rapports des comités seront également 
numérotés a partir de la premiére séance de chaque comité 
pour une session parlementaire donnée. 





Abonnements 


Pour les abonnements, veuillez prendre contact avec le 
Service d’abonnement parlementaire, Publications Ontario, 
ministére des Services gouvernementaux, 5° étage, 880, rue 
Bay, Toronto (Ontario) M7A 1N8. Par téléphone : (416) 
326-5310, 326-5311 ou, sans frais : 1 (800) 668-9938. 





Hansard Reporting Service, 481 Legislative Building, Toronto Ontario, M7A 1A2_ Phone: (416) 325-7400 Fax: (416) 325-7430 


LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Wednesday 16 October 1991 


The committee met at 1535 in room 151. 


RESIGNATION OF VICE-CHAIR 


The Chair: The standing committee on the Legislative 
Assembly is gathered this afternoon to continue our review 
of the Freedom of Information and Protection of Privacy 
Act, 1987. 

Before we begin that, I would like to read a letter I 
received from Ellen MacKinnon, the member for 
Lambton. It says: 

“Dear Mr Arnott, 

“T hereby submit my resignation as the Vice-Chair of 
the standing committee on the Legislative Assembly, ef- 
fective October 16, 1991. 

“Please convey my appreciation to members of the 
committee for their co-operation during my tenure as Vice- 
Chair. I would also like to thank you for your assistance, 
and trust that you will be equally helpful to my successor.” 

I move the committee receives this and I understand— 


Mr McClelland: Go ahead. I just want to get on your 
list. 


Mrs Marland: We both do. 


The Chair: Okay. I understand this issue will be dealt 
with next week when things are worked out between the 
House leaders. Margaret, were you first? 


Mrs Marland: I will bow to the loyal opposition. 


Mr McClelland: No, she was first. Ladies are always 
first in my book. 


Mrs Marland: Obviously, this resignation comes as a 
surprise to us. I just want to say on behalf of our caucus 
that we will accept Ellen’s resignation with regret. I hope, 
however, your caucus is moving you, Ellen; that you are 
going on to bigger and better things. We regret your need 
to resign for whatever reason. We certainly hope the Pre- 
mier will ask us which of the other members would be a 
good replacement. 


Mr McClelland: I do not understand why Mr Owens 
is laughing so much. I second the sentiment. I simply want 
to say, Ellen, that one of the comments made from time to 
time in this place is that this committee, more than any 
other, seems to operate on a level of camaraderie and non- 
partisanship. You have been a contributing factor to that. 

Since we are on the record I will be very selective in 
what I say, but I want to say that the first time we went on the 
road together dealing with this legislation that is before us— 
we went to Ottawa—was shortly after we were elected to 
this Parliament. You were a new member and it was my 
second time back, albeit in entirely different circum- 
stances. I want to say that at that point in time, when I 
really first got to know you, you indicated something that 
was consistent with what has been said about this commit- 
tee: that you are certainly committed to people and to your 


riding. Whatever capacity you serve around this place—I 
do not know what committees we may be serving on in the 
future—thank you for the contribution you made to this 
committee. It is appreciated by us all. 


Mr Owens: Just a quick comment. I want to echo the 
sentiments of my colleagues opposite, Ellen, that your 
contribution to this committee has been one of substance, 
one of warmth and one of humour. The same road trip to 
Ottawa—some well-needed laughs during some fairly dry 
meetings. I am sure at the appropriate time you will be able to 
share with us where you will be taking up your new post. On 
behalf of your colleagues on this side of the committee, we 
appreciate your hard work and of course we will continue 
to look forward to working with you. 


The Chair: Thank you again, on behalf of all the 
committee. I think we appreciate the work you have done as 
Vice-Chair, which contributes to the fact that this committee 
operates on a fairly non-partisan basis, and hope that whoever 
your replacement is, he or she will continue to operate and 
work in that vein as well. On behalf of all the committee 
again, thank you for the last 12 or 14 months sitting as a 
member of this committee. 


Mrs MacKinnon: Thank you, everybody. 


FREEDOM OF INFORMATION 
AND PROTECTION OF PRIVACY ACT, 1987 
Resuming consideration of a comprehensive review of 
the Freedom of Information and Protection of Privacy Act, 
1987. 


The Chair: We will begin our deliberations on the Free- 
dom of Information and Protection of Privacy Act, 1987. 


CANADIAN BAR ASSOCIATION—ONTARIO 


The Chair: Our first group of witnesses is from the 
Canadian Bar Association—Ontario. Welcome to the com- 
mittee. You have one half-hour to make a presentation, but 
I advise you to leave some time for members to be able to 
ask you some questions. If you would begin by stating 
everybody’s name and the position they hold within the 
organization, please. 

Mr Alexander: It gives me pleasure as the president 
of the Canadian Bar Association—Ontario to appear before 
your committee today and to introduce to you the members 
of the special committee of our organization on the review 
of the Freedom of Information and Protection of Privacy Act. 
They are Heather Mitchell; Penny Bonner, the chair of the 
committee; Colin McNairn; Christopher Woodbury, and 
Janice Rubin. 

The CBAO, as you know, is an organization of lawyers 
in the province of Ontario, a voluntary organization which 
has some 16,000 members and from time to time brings its 
message, when we are able to be heard, to this House and 
to its committees in response to circumstances as we see 
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them. We hope the spirit in which we bring our message 
will always prevail on its receipt. We do so in a spirit of 
co-operation and as citizens of this province in an effort to 
do what we feel is in the best interests of its citizens. We 
trust we are never perceived as being the messenger who 
should be shot, but rather the purveyor of our sincerest and 
best-held views on matters that we feel are not only dear to 
us but of importance in the day-to-day lives of the public 
we all serve. 

I would now like to introduce Penny Bonner, the chair 
of the committee, who will proceed with the message to you. 


Ms Bonner: Again, I would like to express our appre- 
ciation for the opportunity to talk to you about our submis- 
sion. What I propose to do is simply to introduce the 
members of this special committee that has been struck by 
the Canadian Bar Association—Ontario to deal with this 
issue and give some of their backgrounds that relate to their 
expertise in this area. I will highlight a couple of the rec- 
ommendations we have made that we feel are most important 
and then simply take any questions the members of the com- 
mittee may have for the members of our special committee. 

Colin McNairn is a partner in the firm of Fraser and 
Beatty. He was formerly a professor of law at the University 
of Toronto and is the author of two books, one being Govern- 
mental and Intergovernmental Immunity in Australia and 
Canada, and is the co-author with Mr Woodbury of Govern- 
ment Information Access and Privacy, which was the first 
updated reporter series that was published in Canada that 
relates to freedom of information legislation in all the 
provinces and at the federal level. 

Heather Mitchell is a Toronto lawyer who started 
working on freedom of information issues in 1975. She did a 
research report commissioned by the Consumer Research 
Council of Canada and since then she has written and 
lectured extensively with particular reference to the concerns 
of journalists and other requesters. Heather is the co-author 
of the book Using the Access to Information Act, the fed- 
eral statute, which was the first to come in, published by 
Self-Counsel Press. 

Christopher Woodbury is a partner with Fraser and 
Beatty as well and is the manager of the firm’s research 
department. He is the author, with Mr McNair, of Govern- 
ment Information Access and Privacy, which is an annually 
supplemented book dealing comprehensively with FOI 
and privacy issues in force across all jurisdictions. 

Janice Rubin is an associate lawyer with the law firm 
of Blake, Cassels and Graydon, where she practises civil 
litigation and administrative law. She has special expertise 
in this area from working at the Information and Privacy 
Commissioner’s office during her articling year taking her 
bar admission course. 

I should try to tell you what the focus of the interests of 
the members of the committee has been in relation to this 
submission. Heather has certainly been focusing primarily 
on the concerns and interests of requesters, of users of the 
legislation. Colin has been focusing on the procedures and 
rights affecting third parties; they can be both individual or 
corporate. Christopher is our expert on the protection of 
privacy aspect of the legislation, and Janice has focused on 
the appeals process and procedures. 
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I should give you a little bit of my background. I am a 
partner with Osler, Hoskin and Harcourt and have been 
working on FOI issues ever since the federal act was intro- 
duced when I was practising in Ottawa. I have acted at the 
federal, provincial and municipal levels for users, requesters, 
institutions and third parties, and tend to speak a great deal at 
conferences trying to explain to co-ordinators what the inter- 
ests and problems of third parties are. I was also a member 
of the CBAO committee that made representations to the 
legislative committee when this bill had just received sec- 
ond reading. Heather and I were both members of the CBA 
national committee on the parliamentary review of the federal 
statute in 1986. 

We have tried to put together a fairly broad cross-section 
of the practitioners who deal with the act. 

One thing that happened when we first met was that we 
realized there was no desperate need for any substantial 
amendments to the act. It was a sign I think that the act had 
been very well drafted initially and that it was working 
reasonably well as intended. Most of the concerns ex- 
pressed about the act dealt with the implementation of it, 
either procedural problems or delays inherent in the process. 
We did not focus then on trying to find glaring deficiencies 
in the act, because they simply were not being expressed 
by the members of the legal community. 

We decided to focus the structure of our submission on 
responses to the amendments you received from the Informa- 
tion and Privacy Commissioner, feeling in many cases there 
were amendments that office had proposed that we could 
support or that we had reason not to support. You can take it 
from our submission that where we have accepted a recom- 
mendation of the Information and Privacy Commissioner 
without any further comment on it, it means we adopted its 
rationale and reasoning for the amendment. 

What I would like to do now is highlight a few of the 
recommendations that we feel are most significant in our 
submission. One is a recommendation that does not lend 
itself to an amendment by your committee. It is the one 
contained at paragraph 30 of the submission on pages 32 
and 33. That is a plea for more detailed reasons being 
issued by the commissioner in his orders. We have found 
that the more detail that can be given in the orders, the 
more we can build up a body of jurisprudence, the greater 
the understanding of the act will be. All we can hope is 
that you find it within your means to perhaps mention in 
your report that this would be a positive step. 

The other thing I mentioned earlier was that there are 
concerns about the delays that have been perceived with the 
implementation of the act both in the institution respond- 
ing to requests and in the processing of appeals by the 
commissioner’s office. I have to tell you that delay is an 
issue that has divided the legal community. When we are 
acting for requesters, we certainly oppose delay vigorously. 
When we are acting for third parties, it may be that delay 
is in the interests of the third party, but we do believe that 
it is not the spirit and intent of the legislation that delays 
should be encountered on a regular basis. 
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What we have done in relation to that concern is pro- 

pose two amendments. One adopts the commissioner’s 
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recommendation that there be a disincentive imposed upon 
the institution for failing to adhere to the time limits. The 
commissioner has proposed that he be given the authority 
to order waiver of any fees charged by the institution 
where that institution has failed to comply with its time 
limits. We support that recommendation. 

We have also proposed that within the commissioner’s 
office there is a procedure for settlement or mediation prior to 
the appeal going for full inquiry before the commission. 
We have found that appeals tend to languish at that mediation 
settlement stage when it is clear from the parties’ positions 
that there is absolutely no possibility of settlement. What 
we have proposed is, with the agreement of the parties, 
after 60 days, if no settlement is apparently achievable, 
then that matter should move immediately to full inquiry. 

One substantive amendment we have proposed is: The 
act currently contains a provision that the head of the insti- 
tution may refuse to confirm or deny the existence of a 
record if the exemption claimed for that record is law- 
enforcement or personal information. We feel there are 
situations where the injury that the exemption is intended 
to protect could occur simply by the head of the institution 
confirming or denying the existence of that record. This is 
a recommendation that is contained at paragraph 6 of our 
submission and it coincides with the wording of the federal 
act. We simply suggest that this discretion be given to the 
head for all exemptions in the act. 

The other very important procedural amendment we have 
focused on is contained at paragraph 8 of the submission on 
pages 8 to 11, and that relates to the third-party procedure. 
This is the situation where a third party receives notice that 
a record has been requested that the head intends to dis- 
close, and gives that third party the opportunity to make 
representations to the head within a 20-day period as to 
why the record should not be disclosed. We have encoun- 
tered situations where the third party is in an impossible 
position either to decide to make representations or to 
structure the content of those representations because the 
third party does not have ready access to the record. We 
are proposing that a copy of the record be sent along with 
the third-party notice. Again, this is the practice under the 
federal statute and we certainly feel that it will end up 
enabling third parties to make better-reasoned representa- 
tions and also to meet their 20-day time limit. 

Those were really all the recommendations I wanted to 
highlight for your attention, and unless any of the members 
of my committee have anything to add, I would just open 
ourselves up to questions that any of your members may 
have for us, Mr Chair. 


Mr Owens: Thank you for your presentation. On page 
22 of your submission, point 19, you bring up the issue of 
computer matching, which you did not mention here today. 
I wish you would talk a little bit more about that because 
that is an issue that concerns us from the privacy side. 
Also, if you have any thoughts on extrapolating the com- 
puter-matching problem to protection of privacy in the pri- 
vate or commercial sector, where people are now being 
requested to divulge more and more personal details about 
themselves to commercial operations. 


Ms Bonner: With your permission, I will pass that 
one along to Mr Woodbury, who is our expert in that area. 


Mr Woodbury: The issue of computer matching is a 
serious one I think. As we indicated in our submission, we 
support the recommendation made by the Information and 
Privacy Commissioner that a special task force be set up to 
report, he has suggested within six months, on the whole 
issue of computer matching and the need for certain safe- 
guards to prevent potential violations of personal privacy. 
As I am sure you are well aware, the advent and develop- 
ment of computer technology has not necessarily affected 
the amount of information governments have collected, but it 
certainly makes that information much more accessible. 
Previously the information was in cabinets and files and 
was essentially inaccessible. It was too difficult to make it 
available to make it a serious concern. 

The problem as we see it is that the current legislation 
does not deal with computer matching at all. We support 
the suggestion of the commissioner that it is an issue that 
needs to be addressed. It deserves a full and complete 
review by a special group that is dedicated to reviewing 
that. It is not something that we feel can be addressed 
simply by amending this piece of legislation. It will require 
more than that, although it may well be that some amend- 
ments, if any are made, would show up in this piece of 
legislation. 

I do not know if that is responsive to your question. The 
concern simply is that all sorts of information regarded as 
personal is provided, for a variety of purposes by individuals 
of this province, to the provincial government. Although 
the act deals with restrictions on collection and use of 
personal information by the government, as I say, it does 
not address the issue of the extent to which computer 
matching is possible or permissible. There are no safe- 
guards against it occurring and we think it is an issue that 
needs to be addressed. 

As to your second question, that opens up a whole new 
area that I think is frankly beyond the mandate of this 
committee to comment on. 


Mr Owens: Thank you. Mr Chair, I would like to 
ensure that we highlight this recommendation and this issue 
to the minister when he makes his appearance here later 
this month. It is an issue we have all tried to grapple with. 
We need to bring it to the minister’s attention with a view 
to perhaps implementing that task force or some method of 
gaining a better handle on exactly what is going on out 
there and what the capabilities are in the future, again with 
a view to ensuring that people’s privacy is protected. 


The Chair: Each committee member will have an op- 
portunity to question the minister at the end of the month. 
This is just one of many issues that should be brought in 
front of the minister. I hope all members of the committee 
will use the opportunity to do so. 


Mrs Marland: I wonder whether our deputation 
would like to comment on the exemptions to this act. We 
have just gone through the experience with TVOntario. We 
received an auditor’s report on TVOntario. Because of the 
Act, the pertinent information in that report is not available 
to us as members, and obViously not to the public. 
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I wonder whether you have an opinion on such non- 
disclosure by government agencies, boards and commis- 
sions and crown corporations, where the public taxpayer 
dollar flows. In some circumstances the public has no real 
way of knowing how that money is being spent or even 
what money, quantitatively speaking. The whole business 
of some of these organizations—some 800 in the province, 
though not all exempt—is shrouded in secrecy, and yet it is 
public money that sustains their business. 


Ms Bonner: I will ask Heather to speak to that one. 
1600 


Ms Mitchell: It has always been the bar association’s 
position on the issue of coverage that the widest number of 
boards and agencies should be covered and information 
about them should be exempt, according to exemptions in 
the act. We have not addressed coverage in our brief, and 
perhaps that is an oversight on our part. 

To deal specifically with TVOntario, we do not really 
know what the facts are in that case. The bar association is on 
record from its earlier brief several years ago as recommend- 
ing the widest possible coverage of agencies and boards. 


Mrs Marland: Are you saying, Heather, that by the 
widest coverage you mean the widest access to them, or 
the widest exemption? I do not know which way you are 
saying it. 

Ms Mitchell: As far as coverage is concerned, the 
greatest number of ministries, boards, agencies and com- 
missions should fall under the act, and it is the information 
that should be subject to the exemption, not the institution. 


Mrs Marland: So where the information would be of 
a very personal nature, there would be reason for exemp- 
tion, but in general you would see the exemptions as un- 
necessary. 


Ms Mitchell: I guess I am not expressing myself 
clearly. Exemptions go to the kind of information that any 
institution has, whether personal information subject to the 
privacy exemptions, or commercial information subject to 
the exemptions for commercial confidentiality. All those 
apply to information but, with respect, I think what you are 
addressing is whether the institution itself should be sub- 
ject to the provisions of the act. The bar association is on 
record as saying that as many institutions as possible 
should be subject to the act, and the decision should be 
made about the information, not about whether the institu- 
tion is covered at all. 

Ms Bonner: I believe your question was two-fold, not 
just the coverage of the act in terms of the number of 
institutions that are subject to it, but also our position on 
the current exemptions in the act. Am I correct? 

Mrs Marland: Yes. 

Ms Bonner: What you have to take from our submis- 
sion is that we have no real problems with the current 
exemptions in the act. There were no glaring discrepancies 
we could see, or misapplications or unwarranted applica- 
tions of the exemptions. I think the one we have pointed 
out in paragraph 3 of our submission in relation to the 
personal information exemption is that it tends to be used 
too broadly. We are suggesting that the Management 


Board of Cabinet remind the co-ordinators that the exemp- 
tion should not be given broad-brush coverage to hold 
back types of information that would otherwise be dis- 
closed, and that they should be reminded that you can 
protect a person’s privacy by severing and deleting certain 
information and still disclose the content of the record. In 
relation to the application of the specific exemptions under 
the act, I think that is the only example we have of one that 
seemed to be too broadly applied. 


Mrs Marland: When I re-read Hansard I will probably 
be clearer, but basically you do not have any problems with 
those government agencies, boards, commissions or crown 
corporations presently exempt. You think some of them 
should be exempt from the act. 


Ms Bonner: No, I am sorry. Again, that goes back to 
Heather’s response to your question. Our position has always 
been that all agencies, boards and commissions be subject 
to the act. I was picking up on the second part of your 
question, which was the exemptions, once an institution is 
subject to the act. 


Mrs Marland: I see, all right. Thank you. 


The Acting Chair: Thank you, Mrs Marland. No further 
questions? On behalf of this committee, I would like to 
thank the Canadian Bar Association—Ontario for making 
its presentation. 


LITA-ROSE BETCHERMAN 


The Acting Chair: I call Ms Lita-Rose Betcherman, 
our next presenter. Good afternoon. You will be allowed 
half an hour for your presentation. You could use the 
whole half-hour for your presentation, but what we would 
like is a shorter presentation, allowing time for questions 
and answers from each of the parties. 


Ms Betcherman: Certainly. I want to say it is a privilege 
to appear before the standing committee. I requested the 
Opportunity to appear because I believe that the writing of 
Ontario and Canadian history is being seriously impeded 
by the Freedom of Information and Protection of Privacy 
Act, which you are now reviewing, as it stands at present. 

To explain my interest in making this submission to the 
standing committee, I hold a PhD in history from the Uni- 
versity of Toronto and I have written two books on Canadian 
history of the 1930s, which involved research at the Archives 
of Ontario prior to the passage of the act in question. 

Returning to the Ontario archives recently to conduct 
some research, I discovered that documents to which I had 
had free access when I was writing my books were now 
restricted under the FOI act. I was advised that there was a 
75-year restriction—I stress that, a 75-year restriction—on 
entire collections of records. 

If I wish to see a document less than 75 years old in, 
for instance, the Attorney General central registry files, I 
would have to make an access request. I was told quite 
frankly that because of the backlog of access requests, it 
would take approximately a year to get an answer. Even if 
the document is made available, the names may be blacked 
out. I can tell you that a nameless document usually brings 
the historian to a dead end. In fact, I could not have written 
at least one of my history books to which I have referred— 
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and I may say that both books are used in the universities, 
colleges and high schools of this province—had I been 
under the FOI act as it stands now. 

This stumbling block to historical research at the Ontario 
archives arises from the FOI act in its present form, as I 
have suggested. To protect the privacy of individuals, the act 
of course prohibits disclosure to third parties of government 
records containing personal information. The definition of 
personal information is extremely broad; indeed, it boils 
down to anything that identifies individuals. 

I understand and appreciate the reason for this. As a 
citizen, I would not like confidential documents about my- 
self made available to third parties, but the problem is that 
the act does not distinguish between active files in govern- 
ment offices and dormant files transferred to the archives 
for historical and archival purposes. 

Second, subsection 2(2) provides that this prohibition 
on disclosing personal information to a third party is only 
lifted when the identified individual has been dead for 
more than 30 years. 

To fit its historical and archival material into a frame- 
work that was not designed to accommodate it, the Ontario 
archives devised the present blanket restriction on access. 
Not knowing whether the individuals identified in the doc- 
uments were dead or alive, the archivists have reasoned 
that if they establish a 75-year rule, they will not fall afoul 
of the death-plus-30 formula in subsection 2(2) of the act. 
The conjecture, as you can appreciate, is that a person dead 
30 years would have reached adulthood 45 years pre- 
viously, and that adds up to the 75-year restriction. For a 
researcher like myself to prove that all the individuals 
named in the documents I would like to see have been 
dead for 30 years is a practical impossibility. It would be a 
research project in itself just to trace a few of them. 


1610 

At present, the long arm of this restriction goes back to 
1916, so that even a historian of the First World War period 
is adversely affected. I suggest that the 75-year restriction 
on disclosing personal information overly prolongs confi- 
dentiality. After all, when these records arrive at the ar- 
chives, they are already non-operational and dormant, 
saved from destruction only because of their historical 
value. Moreover, it should be recognized that personal in- 
formation is time-sensitive. Documents that were meant to 
be confidential when they were created are no longer sen- 
sitive material decades later. The passage of time dissi- 
pates the need for protecting individual privacy. 

The 75-year blanket restriction has caught all kinds of 
innocuous material in its net. For instance, what could be 
sensitive in today’s world about a speech given by a senior 
bureaucrat in 1917 on the history of the Jews? Yet when I 
asked for these files, I received a slip informing me that I 
had ordered restricted records. 

Handling historical material in this fashion is unprece- 
dented and retrogressive in my view. Before the act came 
into effect, government records at the Archives of Ontario, 
as in most archives, were, with few exceptions, publicly 
available when they were 30 years old. True, there was no 
guaranteed right of appeal under the 30-year rule. The 
originating ministry could withhold any document at its 


discretion. But for all practical purposes, the appeal proce- 
dure under the present 75-year rule severely hampers re- 
search, since access delayed is access denied. 

Several archivists have acknowledged to me that the 
75-year restriction and the time-consuming access request 
procedure is causing graduate students—and I think this is 
serious—to turn away from Ontario history of the past 
three quarters of the century. They are backing up into 
19th-century history in the interests of time. 


The freedom of information legislation was certainly 
not intended to create an obstacle to historical research. 
The 1980 report of the Williams commission, which laid 
the groundwork for the Ontario Freedom of Information 
and Protection of Privacy Act, recommended special pro- 
visions for historical material, as opposed to contemporary 
records. The report states at page 240: 


“It is our intention to ensure that access to archival 
material relating to identifiable individuals for research 
purposes will not be hindered by our proposed privacy 
protection scheme.” 


The Williams commission never envisaged the 30-year 
rule being extended to 75 years. Indeed, it found 30 years 
“too long a period during which to restrict access by the 
public to historically valuable information.” The present 
75-year restriction on access applied at the archives is not 
written into the act, and as a researcher using the resources 
of the Ontario archives, I pray it never will be. 


Although the federal Privacy Act has a clause similar 
to subsection 2(2), this has not led to a similar restriction 
on archival material. The important difference appears to 
be that subsection 8(3) of the Privacy Act specifically 
states that government records in the National Archives 
which contain personal information may be disclosed for 
research purposes under certain conditions. In other words, 
it permits discretionary disclosure of personal information 
by the NAC. 


According to the NAC guidelines, subsection 8(3) was 
introduced because otherwise the Act would be “too re- 
strictive in regard to disclosure of personal information to 
allow historical research to be conducted at the National 
Archives.” 

The Ontario FOI act makes no such provision for his- 
torical research. In fact, the combined effect of the federal 
Access to Information Act and the federal Privacy Act is 
far more friendly to scholarly research than the Ontario 
legislation. 

In criticizing the FOI act from the point of view of a 
historical researcher, I am aware that it is possible under 
regulation 10 of the act to sign a research agreement with 
the Ontario archives. A research agreement giving a bona 
fide researcher access to government records is one way of 
balancing the competing principles of the act, that is to say, 
freedom of information versus protection of privacy. But 
in my view, restrictive regulations make such agreements 
unsuitable for historical research. For instance, by the 
terms of the agreement individuals cannot be identified in 
your published work; that is to say that someone who 
wrote a letter in the 1920s or is mentioned in it must 
remain nameless in your book or article. 
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Worst of all from my point of view, the researcher is 
prohibited from data linkage—that is, from contacting in- 
dividuals still living or their surviving relatives—without 
written permission from the archives. While this is an ap- 
propriate precaution in the case of lists of welfare recipi- 
ents or psychiatric patients, it is surely an unnecessary 
impediment in the case of archival material. Not only 
would this cut off valuable leads, but it would hamstring 
the researcher from interviewing subjects who might have 
been located through other sources. In my opinion, to sign 
a research agreement with the archives under the present 
regulations would seriously inhibit free historical research. 

I would now like to make some recommendations. I 
urge the standing committee to recommend changes to the 
act to provide more reasonable access to government records 
preserved at the Ontario archives. It is of prime importance, 
therefore, to make a distinction in the FOI act between 
archival holdings and current records in government offices, 
as the federal legislation does. I point in particular to sub- 
section 8(3) of the Privacy Act. 

Ideally, there should be open access to archival holdings 
except for certain documents whose restriction could be 
justified under, say, an injury test or a time-sensitivity test. 
But it is impractical to suppose that the small Ontario ar- 
chives staff could sift through the masses of records and 
classify each file individually as the National Archives 
staff does. Most reluctantly I acknowledge that some fixed 
time limits on accessibility may be necessary. 

Any time limits on access, however, should be based 
on the age of the document and not on the conjectural 
lifespan of individuals. I submit that subsection 2(2) of the 
act should be removed, given the difficulty of proving date 
of death in the case of private individuals and the section’s 
effect in lengthening access restrictions to 75 years on his- 
torically valuable material in the Ontario archives. The 
question is, how long should the time limits be on govern- 
ment documents? Returning to the 30-year rule at the ar- 
chives would certainly seem to be the outer limit, but 20 
years might be considered sufficient for all historical and 
archival material, as under the act even cabinet records are 
opened after that period of time. 

For access to documents within the restricted period, 
the appeal procedures would of course apply. However, the 
present year-long delay in getting a response to access 
requests must be remedied by mandatory, or at least more 
effective, time limits. For one thing, reducing the restricted 
period from 75 years to 30 years or 20 years should lessen 
the number of appeals. 

In conclusion, far from liberalizing access to the histor- 
ically valuable government records at the Ontario archives, 
the Freedom of Information and Protection of Privacy Act 
has so far placed new restrictions on access. I was heart- 
ened to read in Hansard of June 19, 1991, that the Informa- 
tion and Privacy Commissioner expressed to the standing 
committee his belief “that access under the act to archival 
or historical records poses unique problems that should be 
examined and addressed by the committee.” 

Thank you very much for your time. If I can answer 
any questions, I would be happy to. 


Mr Morin: Dr Betcherman, on how many occasions 
did you have to consult the archives for certain research 
and were told that the information was not available be- 
cause of the 75-year rule? 


Ms Betcherman: I would say about three times in the 
last immediate period, say a month. As I said at the begin- 
ning, I recently returned to the archives to conduct some 
research. 


Mr Morin: Were you given any reasons for the 75- 
year rule? 


Ms Betcherman: Oh, yes. 
Mr Morin: What did they tell you? 
1620 


Ms Betcherman: The reason is the prohibition on dis- 
closing personal information which binds the archives be- 
cause there is no exemption to historical or archival 
material under our act. There is also, of course, section 22 
which I referred to. 


Mr Owens: In terms of just researching people who 
would have historical value, presumably you would not 
have an interest in digging into the background of John Q. 
Smith, average person, but you would John Robarts or 
somebody like that, whom you wanted to do research on. 
As a public figure, I do not understand why that informa- 
tion would be denied to you when so much of our lives 
here is very public, for better or for worse, I might add. 


Ms Betcherman: Yes, I agree. It appears to me that 
the archives has been forced to make this kind of blanket 
restriction which you can get out from under through this 
very long, prolonged access request procedure, but that is 
exactly my point, sir. 

Mr Owens: Have you been faced with requests for large 
charges for your information requests? 


Ms Betcherman: No, because as I answered a moment 
ago, this has come to my attention really recently, in the past 
month, and I have not yet made an access request, which 
would be the first step on the way. 


Mr Morin: Would you see a type of exemption, for 
instance, where it would be left to the discretion of the 
archivist to decide if some information should not be avail- 
able to historians like yourself; let’s say an amendment that 
would leave it to the discretion of the archivist to decide 
whether he should give it to you or not, within that 75-year 
rule? I understand your point of view that sometimes some 
information would be available but, because of the limit of 
the 75-year rule, they say, “We can’t do anything,” unless it 
was left up to their discretion to discover if that document 
is really secret or there should be an exemption given. 


Ms Betcherman: That is exactly what is happening 
now, but it could take a year. 


Mr Morin: But they do not have any discretion what- 
soever. 


Ms Betcherman: They apply the exemptions under 
the act and they run into what I just discussed, that this 
personal information is one of the overriding exemptions. 
But subsection 2(2) of the Freedom of Information and 
Protection of Privacy Act lends itself to the kind of thing 
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you are talking about.The federal Privacy Act does not 
have any time restrictions such as 30 years, 20 years or 75 
years. I think the kind of archivist’s discretion is available 
without time limits. But my point is that, given the small 
staff at the archives at the moment, and I appreciate the 
burden on them, it would be impractical for them to have 
to vet each document like this. That is why I most reluc- 
tantly suggested a time limit of 20 or 30 years. 


Mr Frankford: Am I right in understanding that there 
is protection even for things like newspaper articles that 
mention individuals? 


Ms Betcherman: I can give you an exact answer to 
that. One of the files I saw had newspaper clippings among 
other papers, like personal correspondence. Yes, of course, 
you could go to the newspaper files and see them, but there 
are newspaper clippings even in these restricted files. 


Mrs MacKinnon: Can you tell me, please, whether 
this legislation was brought about by the federal Privacy 
Act or by the provincial act. 


Ms Betcherman: I am referring only to the provincial 
act except where I used the federal act as a point of com- 
parison. The restrictions at the Ontario archives that I have 
discussed today are strictly provincial. 


The Acting Chair: Dr Betcherman, on behalf of this 
committee, I thank you for taking time out this afternoon 
to give us your presentation. 


HASTINGS AND PRINCE EDWARD 
LEGAL SERVICES 

The Acting Chair: Our next presentation will be from 
the Hastings and Prince Edward Legal Services. Good after- 
noon. You will be given a half-hour for your submission. 
You can either use the full half-hour for your presentation or 
else make a shorter presentation and allow time for ques- 
tions and comments from each of the opposition parties. 


Mr Little: My name is David Little. I am a staff lawyer 
at Hastings and Prince Edward Legal Services in Belleville, 
Ontario. There are four lawyers and one CLW, community 
legal worker, at the clinic. We are one of 70 legal clinics 
funded by the Ontario legal aid plan and we do work ex- 
Clusively for low-income residents of Ontario in areas of 
interest or of chronic concern to them. 

Our mandate is threefold. We do case work, and most 
of our case work of about 400 to 500 active files is in the 
area of a general welfare assistance, Family Benefits Act, 
unemployment insurance and workers’ compensation. We 
also do public legal education on these topics and law 
reform activities. 

The clinic is currently involved in a matter of profound 
privacy implications for our client group in an issue which 
has received widespread notoriety throughout the province 
and that is the case of the Hastings county welfare list. The 
Hastings county council passed a resolution on September 
5, 1990, requiring that the administrator of the welfare 
department in the county provide a list to the county coun- 
cillors of all the people who are on welfare or receiving 
any kind of welfare assistance in the province. 

I should say at this point that I realize I am talking about 
the Municipal Freedom of Information and Protection of 


Privacy Act technically, but in so far as it raises deficien- 
cies in that act, I would respectfully submit that it raises 
deficiencies in the FOI act. In addition, the cross-pollina- 
tion between provincially run and municipally run assis- 
tance teams is such that the acts are intertwined not only 
conceptually but practically speaking as well. 

In any event, the reaction to this resolution by the county 
council was very swift and it was filled with great anxiety. 
The reason for that anxiety is that the council in general and 
the councillors in particular have expressed extreme igno- 
rance of welfare legislation, the needs of welfare recipients 
and the system of welfare delivery in Ontario. 

We have, for example, included several quotes in our 
submissions that the county councillors have said; things 
like: “This is a cash-for-life county. We’re dealing with 
clients who sit around and drink beer, and we’re going to 
have to ferret out the abusers of the system,” etc. 

The county councillors have made it known that what 
they are after here is to police abuse. There is nothing to 
indicate that Hastings county is any different from the 3% 
to 4% abusers that the Social Assistance Review Committee 
researched and spoke about in its report. County council- 
lors have made comments like, “11% of these people are 
ineligible and 29% are in the grey area,” and various other 
inflammatory comments which I will leave you to read in 
my submissions. 

We have been active in fighting this both in the courts 
and in the public forum. In the court system, an injunction 
was granted last November preventing the welfare admin- 
istrator from providing this list to the county council. That 
was on an interim basis only. There is a full hearing sched- 
uled for October 28. The Canadian Civil Liberties Associa- 
tion has intervened, as have various other coalitions 
against poverty. 
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In the meantime, much to our disappointment and 
frankly to our surprise, we found that the Municipal Freedom 
of Information and Protection of Privacy Act has failed to 
protect us from this type of resolution. Part I of the municipal 
freedom of information act, which deals with disclosure out- 
side of an institution, which corresponds to part II of the 
freedom of information act, contains in very clear and un- 
ambiguous language that information about one’s eligibility 
for welfare is personal and cannot be disclosed. It is ex- 
tremely strict about that. 

The problem is that the Information and Privacy Com- 
missioner has said that part I does not apply, but part II 
does. We find in part II that the clear, unambiguous language 
protecting one’s privacy with respect to receiving welfare is 
absent. There is no clear, unambiguous language preventing 
that type of disclosure. Not only is that type of language 
absent in part II, but there are no procedural safeguards by 
which people can ensure that their privacy and whatever 
rights they have under that part are protected. 

A person who thinks that information about himself is 
being wrongly used by an institution under part II, the part 
dealing with use and disclosure within that institution, has 
basically no remedies outside of going to court, which is a 
very time-consuming and cost-prohibitive process which one 
recipient has done, or asking the Information and Privacy 
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Commissioner to make ‘some investigation and comment 
on what is happening; in other words, comment on the 
council’s resolution in this case. 

To begin with, the privacy commissioner has expressed 
pretty extreme reluctance to get involved in the situation at 
all. The Ministry of Community and Social Services asked 
the Information and Privacy Commissioner whether 
council’s resolution was in compliance with the act, and 
the Information and Privacy Commissioner would not re- 
spond to the ministry. It was left to a private person to do it 
and a private person finally did it. The Information and 
Privacy Commissioner took about seven months to come 
up with what I submit is an extremely simplistic analysis, 
as I have outlined in my submissions. 

The problem is in the wording of the section that allows 
officers or employees within an institution to use informa- 
tion which it needs and which is necessary to properly 
discharge its functions. The analysis the Information and 
Privacy Commissioner used is that council must need this 
information because it has passed the resolution saying 
that it needs it. I have attached to my submissions the part 
of the decision setting that out, but the Information and 
Privacy Commissioner completely failed to consider whether 
this was a legitimate function of the county. In other words, 
did the county council need this to fulfil its function within 
the general welfare delivery system in Ontario? Did it have 
the expertise to use this information? 

Second, it completely failed to consider whether there 
was anything else at work or any other motive that would 
account for council’s resolution. If we look even at the 
resolution, it requires a list of anybody who receives wel- 
fare assistance in the county to be listed. Somebody who is 
on the list because he is a recipient for five years is going 
to have his name beside a person unemployable for medical 
reasons, or a sole-support parent or a person who received 
a pair of work boots from the welfare department in its 
back-to-work program. 

If you take the resolution at its face value, it would be 
impossible for the resolution, if complied with, to achieve 
the end they wanted. In other words, we cannot police 
welfare if it is going to show up the name of a person who 
is just getting a $50-a-week top-up because he happens to 
work at minimum wage and has five kids. 

What was bothersome about the route of asking the 
Information and Privacy Commissioner to investigate is 
that the response we got, which we considered to be 
clearly inadequate, really had no status in law. We could 
not appeal it. It was just an investigation or a comment. 
Whereas if a person’s privacy rights under part I are going 
to be potentially violated, that person has a right to a hear- 
ing with the privacy commissioner; under part II there is 
no such remedy. The person is left essentially to go to 
court if he does not like it. 

The question is, what can be done about the act to 
remedy a Situation where county councillors are seeking to 
pry into a person’s eligibility for welfare in a way that is 
improper? I would not favour any kind of tinkering with 
the act that would provide vaguer language than what is 
already contained in section 42 in the FOI act. We would 
submit that the proper thing to do would be to designate 
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departments of social services as distinct institutions when 
the county has appointed welfare administrators. 

When the county appoints a welfare administrator 
under the General Welfare Assistance Act, that welfare 
administrator is responsible for determining all matters 
concerning eligibility and levels of benefit. It would make 
sense then, since the county has delegated this to a depart- 
ment which is physically distinct from the county and 
which has certain prescribed duties under the General Wel- 
fare Assistance Act to fulfil, to make that department a 
separate institution. That way, a person’s personal informa- 
tion is protected from the inquisitiveness and perhaps the 
intimidating schemes of the county council. 

We do not think that would cause any bureaucratic 
problems. In fact, in the northern communities the district 
welfare administration boards, which are boards appointed 
by different municipalities, already are distinct institutions. 
The county councillors in various districts could not re- 
quest the name of welfare recipients in that district. We 
suggest the right thing to do in counties which have ap- 
pointed welfare administrators under the welfare act would 
be to make those departments distinct institutions. 

Those are my submissions. 


Mr Morin: Do you know of any other municipalities 
that—if I could use the word—behave the same way as 
those councillors? 


Mr Little: The other one I am familiar with is 
Renfrew county. I understand in Renfrew county the situation 
is arguably even more extreme, in that there is a person 
who is an administrator—take Barry’s Bay, for example. 
Welfare in Renfrew county is administered by individual 
municipalities and townships. For example, the treasurer 
of the municipality of Barry’s Bay is the welfare adminis- 
trator. He is more or less a clerk who gives an application 
form to the recipient. Then the recipient has to go—and 
this is usually in front of other recipients—and present 
himself in front of the council and talk it over. 

I understand the Hastings policy is also being attempted 
in several other eastern municipalities. I am not aware of 
any examples of that in southwestern Ontario or in the 
Toronto area. 
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Mr Morin: I can understand that it would be an ex- 
tremely humiliating experience for anyone—because it 
could happen to anyone—to have to appear before coun- 
cillors, to have to appear before people who perhaps do not 
understand the issue at its fullest and then would be more 
less judges to decide if I or somebody else should receive 
welfare on a temporary basis. 


Mr Little: Indeed, in the court material we can take it 
as a given that the county councillors have no expertise in 
welfare delivery. The welfare departments have extensive 
personnel trained in that area. In addition, the court file in this 
matter, which the Information and Privacy Commissioner 
showed no interest in, contains extensive affidavit evidence 
from recipients showing, frankly, that they were scared 
silly of the potential humiliation involved in this practice. 
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Mr Morin: I hope, Mr Chairman, this presentation 
will be underlined and brought to the attention of the com- 
mission. I think it should be looked at very seriously. 

The Acting Chair: Duly noted. 

Mr Owens: I recall this particular fairly sad chapter in 
our history in this province, as it was covered relatively 
extensively in the Toronto press. I was horrified to think of 
the kind of indignities that people are willing to heap on 
other human beings in the name of social progress or 
whatever their goal was. 

I was curious about your comments on welfare recipients 
not having the right to have a hearing under the act. Could 
you explain that a little bit further? 


Mr Little: Yes. If we could just talk very briefly about 
part I and part II. Part I is the disclosure of information 
outside of an institution. For instance, if I as a concerned 
taxpayer wanted to know whether so-and-so was on assis- 
tance, that would be a request under part I of the Municipal 
Freedom of Information and Protection of Privacy Act. If 
by some fluke, and I do not see how this could happen, the 
Information and Privacy Commissioner thought that what 
was potentially personal information could be disclosed 
outside of the institution, the person who is affected would 
have the right to make representations to the privacy com- 
missioner under the act. 

Under part II, when you are talking about information 
that is used and disclosed strictly within the institution, the 
council and the department of social services are the same 
institution. There are no such procedural safeguards for a 
person like our client, a welfare recipient, who would like 
to make representations or even have a hearing in front of 
the privacy commissioner. 

Mr Owens: If I understand your last statement cor- 
rectly, between the council and the Ministry of Community 
and Social Services or the welfare commissioner in a par- 
ticular county, it is rather an intrasharing of the informa- 
tion, as opposed to passing it externally. 

Mr Little: Yes. Comsoc technically would be a dis- 
tinct institution. Welfare assistance is where there is some 
overlapping. The county council appoints a welfare admin- 
istrator. The welfare administrator is an employee of council 
and his entire staff are employees of the municipal corpo- 
ration. They are therefore one institution for the purposes 
of the act. Therein lies the problem, from our point of view. 

What we really have here, I think, for all intents and 
purposes, is that these are two different institutions. All the 
protection, both in terms of the content of the act and the 
procedure for ensuring that protection, seems to accrue 
only in part I, only in the part where you are talking about 
giving information outside an institution. There really is no 
such protection for uses inside an institution. 

Mr Owens: The Canadian Bar Association, which 
presented earlier this afternoon, had a couple of recom- 
mendations with respect to third-party notification and the 
issue of looking at how you keep information confidential 
without necessarily designating a particular institution or 
ministry. If the government were to implement those rec- 
ommendations, would they cover your concerns, specific- 
ally with regard to the information not being able to come 


out? I guess that is the exclusion option, excluding infor- 
mation around social assistance or anything. Whether it is 
that, workers’ compensation or whatever the case may be, 
do you see that as answering your request? 


Mr Little: That would be one way. If I understand 
correctly, those protections are already in if you are talking 
about disclosure outside an institution. If you are talking 
about putting those protections in part II, in other words, 
tinkering with the language a bit, I certainly admit that is a 
possibility. I understand the person following me may have 
some more specific recommendations in that regard. 


Mr Owens: If you and your colleagues can tum this 
over in your minds, I guess my particular view is that I would 
not necessarily want to have people come to a hearing or an 
appeal, subject them to that process, if there is any way we 
can possibly avoid it. 

Mr Little: Sure, that point is well taken. 


Mr Owens: Getting rid of the council is probably 
another way, but that is for another day. 


Mr Little: Yes. Another way of doing it, which is 
what I have suggested here, is to simply make two institu- 
tions. One is the county council and the other is a depart- 
ment of social services. So in the same way you have 
institutions defined in the act to include municipal corpora- 
tions and then a second section, B, in which you are talking 
about school boards, planning boards, local roads boards, I 
would add another one, a department of social services, in 
counties that have appointed a welfare ministry. I would 
rest very easy with that amendment. I would have to look 
very carefully at the other amendments you suggested, but 
I certainly agree that is a possibility. 


Mr Morin: I have a quick question. Do you mean to 
say that the law now is written in such a way that any other 
counties could make the same mistake as Hastings and 
Renfrew? 


Mr Little: Indeed. In fact, the act sanctions that now. 


The Chair: Any further questions? There being none, 
I thank you very much, David, for coming along and mak- 
ing your presentation to the committee here this afternoon. 
As soon as the report is tabled in the House, we will make 
sure you and your organization get a copy of the commit- 
tee report. 

To the members of the committee, the second page of 
the agenda somehow or other got left off, but we do have 
the Ontario Association of Fire Chiefs coming along to 
make a presentation at 5:30 this evening. 
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CLINIC STEERING COMMITTEE 
ON SOCIAL ASSISTANCE 
The Chair: The next witnesses are from the Clinic 
Steering Committee on Social Assistance. You have up to 
a half-hour to make your presentation. 


Mr Morrison: My name is Ian Morrison. I am the 
executive director of the clinic resource office, which is a 
research and resource centre for the Ontario community 
legal clinic system, and a member of the Clinic Steering 
Committee on Social Assistance. With me today is Nancy 
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Vander Plaats. Ms Vander Plaats is a community legal 
worker from the Scarborough community legal clinic in 
Toronto and the chair of the Clinic Steering Committee on 
Social Assistance. There is another name on the list, Ms 
Josephine Grey, who has not yet arrived. If she does arrive, 
we will introduce her then. 

We are basically following on from the presentation 
you just heard. We would like to address the same issue, 
and we are going to address it from a slightly different 
perspective. We would like to make somewhat different 
recommendations about our perception on how the problem 
could be solved, although we are largely in agreement with 
what you just heard. 

The basic issue that we are concerned with is this ques- 
tion of how well the provincial and municipal protection of 
privacy acts in Ontario protect the interests of a particu- 
larly vulnerable group of individuals in Ontario, recipients 
of social assistance benefits. 

Just to take a moment to explain who we represent, the 
Steering Committee on Social Assistance is a provincial 
committee. It is the co-ordinating body on social assistance 
matters for the Ontario community legal clinic system. The 
members of the steering committee are lawyers and commu- 
nity legal workers from clinics around the province. We are 
by far the largest group of legal advocates on behalf of social 
assistance recipients and other low-income people in Ontario. 

Our committee does things like co-ordinating training 
and public legal education initiatives on behalf of the clinic 
system. We are closely involved with a number of litigation 
and law reform activities in this area. We speak on behalf 
of the clinic system. As an organization which deals with 
things on a provincial basis, I believe we have a special 
perspective on some of the problems that arise in this area. 
We would like to draw some things out a little beyond the 
individual instances you heard about with respect to Hastings 
and Belleville. 

I understand the committee’s current mandate is to re- 
view the provincial Freedom of Information and Protection 
of Privacy Act. Although we are going to be focusing on a 
particular problem which has arisen in a municipal context 
and which is obviously a matter that we are deeply con- 
cerned with, we suggest that this is an appropriate issue for 
your committee to hear. 

First, as you know, the provisions of the provincial and 
municipal legislation are almost identical. The problem we 
are addressing is, I think, potentially a problem with pro- 
vincial legislation. The provisions on disclosure are almost 
the same. So what we perceive as being the weakness in 
the legislation is something that is also a potential weak- 
ness in the provincial legislation. 

The other reason we would think it is appropriate to 
consider the matter at this time is that, because of the way 
social assistance is delivered in Ontario, which results in 
the same clients looking to the province and to municipali- 
ties for different services in the same area, there is, as you 
heard, a considerable sharing of information between the 
Ministry of Community and Social Services and local munic- 
ipalities, both ways. The administration process is really 
inextricably linked in practice. In fact, there are parts of 
the province, not Hastings and Belleville but other parts of 


the province, where intake and processing of applications for 
social assistance go on in one office; joint intake practices. 

The problem of privacy rights of social assistance re- 
cipients, as you heard, has been thrown into quite sharp 
focus by the actions of the Hastings county council. As you 
heard, the county council directed its welfare administrator 
to prepare a list of the names of all the welfare recipients 
in the municipality for presentation to the council. 

The public statements of the council members on this 
issue have basically come down to suggesting two reasons 
for preparing this list. The first is that knowledge of 
recipients’ identities will enable individual council members 
to make investigations to ensure that all recipients qualify to 
receive welfare. The second is that this knowledge will en- 
able council members to alert welfare recipients to the exis- 
tence of any jobs that come to the attention of council 
members. 

The council has decided to pursue this course despite 
the fact that the municipality has a welfare administrator, 
appointed by the council with the approval of the Minister 
of Community and Social Services as required by the Gen- 
eral Welfare Assistance Act. The administrator’s staff is 
responsible for ensuring that only those in need are given 
benefits and that employable persons actively seek em- 
ployment as a condition of obtaining benefits. 

I would like to note that carrying out these responsibili- 
ties involves administration of a complex and detailed reg- 
ulatory scheme which even experts in social assistance 
often find confusing. In fact, in a very recent decision from 
the Divisional Court of Ontario, one of the justices of that 
court described the general welfare regulation as Kafkaesque 
in its complexity. 

Perhaps I will just interrupt my presentation to intro- 
duce to you Josephine Grey, who has just arrived. Josephine 
Grey is a founder and currently president of an organiza- 
tion called Low Income Families Together, which is one of 
the oldest self-help groups for social assistance recipients 
in the province. She is also working on contract on the 
co-ordination of consumer input to the Ministry of Com- 
munity and Social Services in the current process of legis- 
lative reform, and part of her job, in fact most of her job, 
consists of going around the province and arranging meet- 
ings with social assistance recipients to talk to them about 
problems with current administration. Josephine has an un- 
paralleled view of provincial issues, especially with problems 
around privacy and abuses of the legislative scheme for 
social assistance recipients. 

To return to what I was saying, as you know, the action 
of the Hastings county council is currently before the courts. I 
am not going to discuss that court challenge. What I would 
like to discuss is the problem that it points out for us in the 
current privacy legislation, which we submit is relevant to 
the deliberations of this committee. 

As you know, both the provincial and municipal acts 
empower the Information and Privacy Commissioner to 
comment on the privacy protection implications of pro- 
posed programs of institutions. A complaint was made to 
the commission in this case. In response to that complaint, 
the assistant information and privacy commissioner gave 
an opinion on August 1 of this year that the proposed 
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actions would not breach the privacy protection provisions 
of the municipal freedom of information act. 

The part of the opinion we would like to focus on deals 
with the meaning of clause 32(d) of the act, which I will 
refer to as the need-to-know provision. The identical pro- 
vision is in the provincial act as clause 42(d). 
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Clause 32(d) provides that personal information shall 
not be disclosed to anyone, inside as well as outside gov- 
ernment, except “if the disclosure is made to an officer or 
employee of the institution who needs the record in the 
performance of his or her duties and if the disclosure is 
necessary and proper in the discharge of the institution’s 
functions.” 

In this case the commission gave us its opinion that the 
requirements of this subsection were met. I think the 
commission’s opinion really boils down to one sentence: 
“The council...has enunciated a need for the information 
and stated that the transfer is necessary and proper to the 
discharge of the supervisory function. Thus, in our view, 
the requirements of subsection 32(d) of the act are met.” 

It seems that the commission’s view is that nothing 
more is required to meet the standards of the need-to-know 
exception than a statement by the person requesting the 
information that he or she has a need to know. 

We are very deeply concerned about the act, if this is a 
correct interpretation of it. Even assuming that the council 
could have some legitimate use for this information—a 
subject I will not go into, but I imagine you can guess what 
Our position is on that—there is no objective analysis, in 
the opinion of the assistant commissioner, of whether dis- 
closure of this personal information was really necessary 
apart from the council’s assertion. Nor is there any expla- 
nation of whether any legitimate aims of the council could 
have been achieved in a way that would be less intrusive to 
the personal privacy of welfare recipients. 

We have made some suggestions as to some other 
things that could have been done. 

If the council thinks its welfare administrator is in- 
effective at detecting fraud, it could take steps to improve 
the welfare administrator’s operation. They could assist the 
administrator by passing on any relevant information that 
comes to their attention. 

Any job opportunities that came to the attention of coun- 
cil members could be passed on to the administrator, who 
could maintain a registry of these jobs for welfare recipients. 

There is no consideration of whether a partial list of 
names would meet any legitimate requirements of the 
council. I note for you that even though the council 
seemed primarily concerned with people sort of skiving 
out of their obligations to look for jobs and not working 
when they could, a very large proportion of welfare recipi- 
ents are not required by law to look for work because they 
are disabled or because they are single mothers with young 
children. They fall into the categories that are exempted 
from those requirements. As you have heard, there are also 
people who work full-time and receive supplementary as- 
sistance because their incomes are so low. There is abso- 
lutely no attempt to confine this list to something 
reasonably related to what the council was after. 


I will not go on. The purpose here is not really to go 
into welfare administration; it is simply to point out that 
there are a lot of things that immediately leap to mind as 
possible, less intrusive alternatives that are not addressed 
anywhere in the process that was carried on under this 
legislation. If the commission’s opinion is correct, that is, 
if a need to know can be established for the purposes of 
privacy legislation simply by asserting it, then we suggest 
to you that the protection afforded personal information to 
these very vulnerable people is very weak indeed. 

Before putting forward our suggestions for dealing 
with the problem we have identified, I would just like to 
return very briefly to the first principle of why the protec- 
tion of privacy matters. We will undertake this examina- 
tion here in the context of social assistance, but obviously 
the same points could be made with respect to other kinds 
of protected information under the legislation because, in 
addition to social assistance recipients, there are many 
other very vulnerable people, psychiatric patients and so 
on, about whom information is protected in the same way. 

It is a fundamental fact that the receipt of social assis- 
tance is both personally shaming for many people, espe- 
cially first-time recipients who have never had to apply for 
welfare before, and socially stigmatizing. An excellent ref- 
erence with regard to this is a 1988 report of the Social 
Assistance Review Committee called Transitions. That 
committee spent a long time and heard from hundreds of 
recipients and recipients’ organizations across the province 
precisely on this issue of lack of privacy and stigmatization in 
the welfare administration process. 

It is very important to emphasize—and this is where I 
would like to talk a little from our perspective as people 
who observe things across the province—that breaches of 
privacy in this context have real consequences for people. 
Sometimes we know, despite the confidentiality rules, that 
the names of welfare recipients have come to the attention 
of people who have no business knowing that information. 
We know of situations where welfare recipients and their 
children have been subjected to threats, physical assaults, 
other kinds of harassment, simply because they are welfare 
recipients. It is unfortunate but true that there are many 
cases we know of where this identification of an individual 
as a welfare recipient has come from municipal councillors 
in local municipalities. 

More generally, overwhelming evidence has been docu- 
mented in many places that has been part of court procedures 
that recipients of social assistance are routinely discriminated 
against in relation to housing and many other services. It is 
self-evident that the more widely lists of recipients’ names 
are disseminated in any context, especially outside the 
classes of people with a specific and legitimate need to 
know the information, the greater the danger of inadvertent 
or advertent disclosure to persons with no business at all 
with the information. 

Even within the particular context of disclosure within 
the institution in this situation, we know—and I know that 
Josephine could reiterate this with innumerable examples— 
recipients deeply fear political interference with social as- 
sistance delivery. Welfare applicants have been asked 
whether they belong to self-help organizations that are 
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unpopular with local delivery agents. Recipients around 
the province who have participated in the legislative reform 
process or who have come out and spoken about local 
problems have been threatened locally with retaliation for 
making complaints. There are serious issues here that arise 
from even the potential violation of privacy in this context. 

These clearly are the reasons why it is public policy in 
Ontario that this kind of information should be protected. 
Under both the provincial and municipal legislation, re- 
lease of any information regarding eligibility for social 
assistance benefits is deemed to be an unjustified invasion 
of personal privacy. The regulation to the General Welfare 
Assistance Act specifically prohibits any kind of public 
release of the names of welfare recipients. 

As you heard, the former Minister of Community and 
Social Services expressly stated her opposition to any kind 
of even internal release of social assistance recipients’ 
names in the manner proposed in the Hastings case. A 
recent report of that minister’s advisory group on new so- 
cial assistance legislation concurred in condemning this 
kind of thing. 

To conclude, having belaboured an obvious point, there 
are compelling and well-substantiated reasons why the 
classes of information deemed to be protected personal 
privacy and why the kinds of things that are deemed in both 
acts to be unjustified invasions of personal privacy are in 
there. It is an important statement of public policy. We are 
very disappointed in the lack of weight given to the rea- 
sons why these things are in the legislation and this process. 

In so far as the problem we have identified is a prob- 
lem in both pieces of legislation, we would like to make 
some specific suggestions that we urge you to consider as 
recommendations in this area: 

First, and this applies to both FIPPA and municipal 
FIPPA, the legislation should be made clear that when 
dealing with a complaint of breach of privacy, the commis- 
sioner is obliged to explore the legitimacy of reasons given 
for the dissemination of personal information without the 
consent of the individuals involved. 

Second, and this again applies to both FIPPA and mu- 
nicipal FIPPA, the act should require the institution to 
prove to the commissioner—and the onus should be on the 
institution here—where a complaint has been made or 
where it has been asked for an opinion, that any action 
which has the potential to invade privacy must be the least 
intrusive reasonable alternative to achieve whatever aim is 
deemed to be legitimate there. 
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Those comments apply to both pieces of legislation. I 
will go on and make my suggestions about the comments 
for municipal FIPPA. I do not know whether you consider 
that to be within your mandate or not. We urge there, as 
one possible solution to this problem, that at a minimum, 
the legislation could specify by regulation those classes of 
employees who have a need to know in this area. That 
would be a relatively simple thing to do, to state that the 
only people who will be deemed to have a need to know 
will be employees of social assistance departments or 
commissions. That would automatically raise a presump- 
tion that other people, like municipal councillors, would 


not have a need to know identifying information about 
particular individuals. 

We also suggest, as a corollary to that, that the act 
ought to obtain provisions to protect against a certain obvi- 
ous end run around that to prevent provincial or municipal 
officials from making a general consent to release of per- 
sonal information a condition precedent to obtaining any 
kind of social benefit. 

I add and conclude that although we have taken a 
slightly different approach, we support the recommendation 
made by the Hastings and Prince Edward Legal Services 
in the submission you just heard. Their proposed amend- 
ment would afford welfare recipients in this situation es- 
sentially the protection of part I of the act and would 
significantly improve the privacy rights of welfare recipi- 
ents. What we have suggested is a more modest proposal; 
however, we urge that this would be a valuable thing to 
consider not only for this context but for the application of 
this provision of the legislation in other contexts. 

That is all I have to say. Thank you very much for 
listening. I will be glad to answer questions. 


The Chair: Thank you very much indeed. We have 
some time for questions. 


Mr Owens: The test you set out on page 4, clause 
42(d) of the act, is not a very strenuous test in any sense of 
the imagination. It is my humble opinion, not being a law- 
yer, that this council probably did not even meet that test. 

My question, and | think you touched on it during your 
presentation, is around the issue of alternatives. Looking at 
the request, I probably would have been asking for numbers 
as opposed to names. What are names going to do? You want 
to get a general sense of how many people in your county 
are receiving social assistance. That would be a valuable 
piece of information, not John Smith and Mary Jane and 
the other 1,500 people there. 

Is there some way we can look at that type of section 
around who exactly needs to know? I am not really sure 
council needs to know. Do they meet that test? I am not 
sure. I hope to God we never fall into this problem in 
Scarborough and that this is be restricted to smaller centres, 
but I think it is an issue that needs to be dealt with, just to 
avoid the situation we have had in Hastings. 

The one concern I have is around the issue of MPPs 
and other officials. At my office we do a lot of FBA and 
GWA work. How would your recommendations impact on 
my ability or the ability of my staff to aid constituents in 
getting through the system? There is an exchange of infor- 
mation and, more often than not, the person at FBA or 
GWA will simply pass the information on to my constitu- 
ency worker, who will then pass it on to the recipient. 


Mr Morrison: It depends on exactly what you mean. 
If a recipient comes to you or your constituency worker 
and requests assistance, this issue does not arise because 
the person has then clearly consented to your being aware 
of his identity. He is also consenting in the same way when 
he comes to us. We require their consent to get information 
from the FBA office. 


Mr Owens: But that is an implicit consent. I do not 
want to get into the situation of having to get written consents 
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all over the place. It would be pretty horrendous. We do a 
lot of our work by telephone, as a number of people cannot 
get out of their homes, for whatever reason. 


Mr Morrison: I do not believe what we have sug- 
gested would directly affect that, because the situation we 
are discussing and the specific recommendations we made 
are with respect to things happening within the institution 
or between related institutions. There are separate provis- 
ions in the legislation dealing with MPPs. I do not see that 
what we are talking about would directly go to that. Do 
you have any comment? 


Ms Vander Plaats: Yes. I think you should have to 
get consent in most cases. I just think it is an important 
thing to be done. When we are assisting people in community 
legal clinics we get consents, and I think you should. In 
that case you are assisting the client, so you have a right to 
that information on behalf of your actions with the constit- 
uent, but not because you are an MPP. You do not have a 
right to call welfare or family benefits and find out some- 
thing about someone who is on there unless you need that 
because you are working for them. Therefore you should 
have consent. Otherwise—I know you would never do it— 
it is possible that somewhere a politician at some level 
might use that excuse to get it. You need formal protections. 
They are a pain sometimes, but they are necessary. 

Mr Morrison: | think our position certainly would be 
that it would be no more proper for a member of this 
Legislature to ask the Ministry of Community and Social 
Services, “Could you please give me a list of everybody who 
receives family benefits in my riding?” That would just be 
antithetical to the protection afforded by the legislation. 

Mr Owens: We would hang them out to dry. 

Mr Villeneuve: Thank you very much for your pre- 
sentation. I am sorry I was not able to be here for the 
whole thing, but I find it intriguing that you are emphasiz- 
ing that I as an MPP would have to have consent, when 
indeed I represent a larger riding, and there is no way I 
want to know everyone who is collecting social assistance 
in my riding. There are enough of them who phone us now. 

I find it very difficult and frustrating whenever I hear, 
“Oh, you don’t have consent. I’m sorry, we can’t discuss 
the case,” and I have a legitimate need to know something 
to assist someone. At this stage of the game, freedom of 
information or lack of freedom of information makes it 
very difficult for me to try to help people and to do my job. 
That is the other side of the coin you just spoke of, and I 
find it very frustrating at times. The riding sprawls out 150 
kilometres from the Quebec border to the town of Prescott, 
all rural. Fax may assist to some degree, but many people 
who receive social assistance do not have vehicles. They 
probably do not even know what a fax machine is. It is a 
problem. Maybe you could comment on it. 


Mr Morrison: I agree, it is definitely a problem. We 
face the same problem. As you know, we have clinics in 
your part of the province, and it is a problem they have 
too. Where I would respectfully have to disagree with you 
is on your statement of the flip side of the coin. When 
somebody comes to you and says, “Please help me,” and 
then you cannot get access to information in the possession 





of the bureaucracy, that is one thing. But where an official 
or an elected official—and this is not with respect to any- 
body who has asked them for help—says, “I want to know 
who all the people are on social assistance” — 


Mr Villeneuve: That is a different story. 


Mr Morrison: That is the only issue we are addressing. 
I agree with you that the consent provisions are sometimes 
applied in ways that make it very difficult for advocates to 
do their jobs. I am not sure that is so much a problem with 
the act as it is with the procedure for what is considered to 
be consent, but I would not say that what we are saying 
makes the problem worse. 


The Chair: Mr Morrison, thank you for coming along 
and making your presentation here to the committee this 
afternoon. When the committee tables its report in the Leg- 
islature, we will make sure that a copy is sent to the Clinic 
Steering Committee on Social Assistance. 
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ONTARIO ASSOCIATION OF FIRE CHIEFS 


The Chair: The next delegation is from the Ontario 
Association of Fire Chiefs. 


Mr Horrocks: My name is Ronald Horrocks. I am the 
fire chief of the city of Ottawa. I am also a member of the 
board of directors of the Ontario Association of Fire 
Chiefs. My colleague is Tom Powell. He is the fire chief in 
Scarborough and he is also a member of the board of 
directors of the Ontario Association of Fire Chiefs. 


The Chair: You have up to one half-hour to make 
your presentation, but it would be nice to leave some time 
for members to ask questions. 


Mr Horrocks: The presentation I have to make is ac- 
tually quite brief. I have tried to keep it to the point. 

The Ontario Association of Fire Chiefs represents 
members from the smallest villages in the province through 
to the largest cities. On behalf of the members of the asso- 
ciation, I would like to take this opportunity to thank you 
for affording us this time to make our presentation. 

The duties that firefighters perform today have changed a 
great deal from years gone by. Some time ago the province 
introduced what is known as a tiered response system. 
With the tiered response system, the firefighters are called 
upon to work very closely with the ambulance service. 

That system has merit because the citizens of the prov- 
ince receive a better service for their tax dollars. They receive 
it when they are most in need, and that is when they are 
having a heart attack, difficulty breathing and so on. The fire 
Stations are strategically located, and this affords the fire ser- 
vice the opportunity to get to the problem in a short time. 
There is not a day that goes by that citizens are not receiving 
that service from a fire department somewhere. 

These changes have had the effect of exposing fire- 
fighters in the province to a far greater number of carriers 
of communicable diseases. This increased exposure, along 
with the increasing numbers of carriers of the AIDS virus, 
hepatitis B and others, has placed the firefighters, quite 
frankly, in a very unenviable position. Unlike the con- 
trolled atmosphere of a hospital setting where necessary 
precautions can be taken to preclude the spread of disease, 
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in most cases the firefighters are unable to protect them- 
selves adequately because of the nature of the tasks they 
do and because of the locations and conditions in which 
they carry out these services. 

We all know that firefighters are called upon almost 
daily to rescue victims from burning buildings. These rescues 
are usually performed under very, very difficult conditions. 
Most often, it is in a smoke-filled atmosphere. The rescuer 
cannot see the victim clearly. He cannot tell whether or not 
the victim is bleeding. In most cases, when a victim has been 
exposed to the effects of smoke and heat, there is a lot of 
mucus present, and the rescuer can often come in contact 
with these body fluids, thereby increasing the chance of 
communicating a disease, should the victim be a carrier. 

In some cases, it may be something as simple as a 
bleeding nose, or the victim may be bleeding from a cut from 
broken glass. There are many areas where the victims can 
suffer cuts: torn metal, nails, sharp edges and so on. A lot 
of these exist in burning buildings under those conditions. 

In these cases it is difficult if not impossible for us to 
protect the firefighters adequately from cuts, because the cuts 
do not happen only to the victims but to the firefighters as 
well. It is well known that latex gloves, for example, will 
not resist even a pinprick in a hospital setting, so you can 
imagine the level of protection they would afford in fire 
conditions. 

When removing victims from damaged vehicles at an 
accident scene, for example, the victims are often bleeding 
and the firefighters can become exposed as a result of 
tearing their protective clothing and cutting themselves on 
jagged edges—torn steel, broken glass and so on. It pres- 
ents the same or similar problems as outlined when we are 
performing a rescue in a burning building. 

It is evident that it is virtually impossible for fire- 
fighters to practise what we would call universal protec- 
tion, such as ambulance personnel do, and assume that 
every person is a carrier and deal with them accordingly. 
Even if we did that, we cannot protect the firefighters en- 
tirely from cuts and so on because of the conditions we 
work under. Even the best protective clothing we can buy 
today does not provide that protection. So you can see that 
the firefighters are virtually helpless to protect themselves 
from exposure to these communicable diseases except in 
some very limited circumstances. 

You might ask, how often does this happen? In our 
estimation, once is too often, and we want to do something 
about affording the firefighters some protection. 

It is our understanding that under the present legisla- 
tion—and I do not purport to be an expert on the legisla- 
tion; I will make that clear at the outset—those members 
of the medical profession who become aware that the vic- 
tim is a carrier are not permitted to inform the firefighters 
they have been exposed to a communicable disease. Under 
the Freedom of Information and Protection of Privacy Act, 
they are not allowed to pass that information on. 

It is also our understanding that in relation to certain 
diseases, when a member of the medical profession be- 
comes aware that a person is a carrier and that carrier had 
had intimate relations with a number of people, the medi- 
cal officer can in fact contact those persons to inform them 


to have themselves tested to ensure they have not con- 
tracted the disease. In our eyes, this seems to present a 
double standard, because the firefighters feel they have the 
right to know they have been exposed to a communicable 
disease, even though they were only doing their job and 
did not have intimate relations with the victim whose life 
they probably just saved. 

In the interest of protecting one’s right to privacy, we 
want you to know that in our estimation it is not necessary 
for us to know who the carrier was. The firefighters only 
want to know that they have been exposed. This is being 
done in the United States at present. We feel that our fire- 
fighters should have that same protection. We respectfully 
call upon this committee to bring in the necessary changes 
to permit that to happen. 
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Mr Frankford: Thank you very much, and welcome 
to the committee. Perhaps I should start by saying that I 
am a medical doctor, and I am also from Scarborough. 

It seems to me that perhaps what you are dealing with 
comes into more than one area. I hope it is clear to you that 
this committee is looking at the Freedom of Information 
and Protection of Privacy Act, which I think is largely 
about access to information within government depart- 
ments or to which the province of Ontario has direct ac- 
cess. Starting from that, I think there are some built-in 
barriers to what you are proposing. 

As a physician—and you talk about the physician’s 
confidentiality requirements—I think that is really outside 
the area of the freedom of information act. That is gov- 
erned by professional regulations, so in the strictest sense, 
there is strict client-professional privacy. 

In regard to the conditions you are talking about, re- 
portable diseases, that confidentiality is not absolute be- 
cause there is an obligation on physicians to report those 
conditions to the medical officer of health. I think there 
was some confusion in some way. On one occasion you 
used the term “medical practitioner” and another time you 
said “medical officer.” 


Mr Horrocks: I would generalize and say people in the 
medical profession. Where it gets stuck is at the medical 
officer of health, actually. 

Mr Frankford: I think the questions you addressed 
really have to be with the medical officer of health, who in 
a sense has that public responsibility to be informed about 
conditions. Do you want to comment? 

Mr Horrocks: Under the act, it is our understanding 
that he cannot pass that information on to the firefighters. 


Mr Frankford: I think that is probably correct. 

Mr Horrocks: That is where we would like to have 
that dealt with. 

Mr Frankford: We probably would need some guid- 
ance as to where the particular freedom of information acts 
would impact on this. 

The Chair: Someone from Management Board may 
want to clarify that. 


Mr White: I am Frank White, from the freedom-of- 
information and privacy branch of Management Board of 
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Cabinet. I do not know if I actually agree with that state- 
ment. I think the situation deals with the Municipal Free- 
dom of Information and Protection of Privacy Act, because 
the medical officers of health are covered by that particular 
act. I have not heard anything about their not being able to 
disclose—for instance, it might even be non-personal in- 
formation, just that someone has come into contact with a 
communicable disease. There is nothing I can see in the 
municipal act that would prevent them from disclosing that 
in a non-personal information way. I believe, in fact, under 
section 32 of the municipal act and 42 of the provincial 
act, you could probably make a case for disclosing that a 
person has come into contact with a communicable, or 
potentially communicable, disease. 

Mr Frankford: Presumably one could do it in the 
other way, send out negative information that the person 
has not been reported. 

Mr White: I think the situation here is that some med- 
ical officers of health may feel there is something in the act 
which prevents them from disclosing personal information, 
and without talking to someone who is saying that, I cannot 
find out what his reasoning is, what section of the act would 
prevent that. 

The Chair: I have to go to the House; I am speaking 
next. I have a question you might be able to answer or, if 
not, the legislative research people could. Where in the 
United States is this done? Is it a federal statute or does it 
vary from state to state? I do not know whether you can 
answer that or not. 

Mr Horrocks: I cannot give you the specific states, 
but it is from state to state. We can get that information to 
the committee. 

Mrs MacKinnon: Do you feel you need a specific 
exemption for firemen in the particular instance you are 
speaking of here? 

Mr Horrocks: It is our understanding that the ambu- 
lance people cannot get that information either. 

Mrs MacKinnon: No, but do you feel that we should 


build something into the freedom of information act that 
would give that specific exemption for firefighters? 

Mr Horrocks: Yes. 

Mrs MacKinnon: Then what would we do about 
policemen? 

Mr Horrocks: That is why I say the ambulance people 
and the police are the same, emergency workers. There is a 
committee called the emergency safety services liaison 
committee which is under the auspices of the Ministry of 
Health. It brings together police, fire and ambulance services. 
This evolved from that committee. You will be hearing 
presentations from other members as well on this subject. 

Mrs MacKinnon: It almost appears that we have to 
be prepared to make exemptions for people who deal with 
emergency Situations. 

Mr Horrocks: That is right. That is where we are 
coming from. 

Mr Owens: Coming from a health care institution just 
down the road, I am aware of some of your concerns, as 





they were expressed by members of the security service 
employed by the hospital. I just think we walk a very fine 
line on this issue with respect to the need for your workers 
to feel they are protected versus the need for the rights of 
the patient or the victim to be protected. 

I guess I am not clear, and I am sorry I missed your 
presentation, but are you looking at, in the event that some- 
body has had blood dropped on him or has had mucous spat 
at him or in performing some sort of procedure—my un- 
derstanding of the state of the art of technology these days 
is that there are barriers one can employ when performing 
mouth-to-mouth resuscitation. I guess I am just trying to 
struggle with that. Where do you draw the line? When do 
you start informing people, and is it a necessity? 


Mr Horrocks: We are addressing more specifically 
cases where firefighters have been called upon to rescue 
people from damaged vehicles, for example, in auto acci- 
dents, or rescuing people from burning buildings when these 
people have been cut. When the victim is taken to hospital, 
if at that time it is identified that this person is a carrier of a 
communicable disease, we are asking only that the crew at 
the scene be informed that they were exposed so they can 
take precautions. 


Mr Owens: What do you then propose to do with a 
crew of firefighters who are informed that the person they 
were working with is HIV-positive? That kind of informa- 
tion can be absolutely devastating to people. 

My understanding of HIV is that you have to work 
extremely hard to get this type of disease. So what do you 
do with these people? I am not sure how many workers 
you have on your crew—10 or 15 people. What do you do 
with these people from the time they have been told they 
have been working with an HIV-positive individual? They 
have the first test done. It is recommended that one repeat 
the test six months later. You have a whole pool of prob- 
lems to deal with, not only with the 15 workers but also the 
families of the workers who potentially may be involved, 
only to find maybe a year later that it was not necessary. 


Mr Horrocks: What you are saying is correct, but we 
find the reverse is just as important. The families of those 
people who have been to these incidents and know nothing 
are always living in fear. We may find ourselves in the 
position of having to have them tested on a regular basis, 
which would be very costly. This way, if we know they 
have been exposed, we can just deal with the crew, with 
the people who were on scene, the ones who were immedi- 
ately working with these people. 

You mentioned that the chances are very slim. I men- 
tioned that at the outset of my presentation. We feel once is 
too often. 

Mr Owens: Are you aware of the statistics on the 
number of firefighters specifically in North America, say 
since 1982, who have developed HIV as a result of work- 
related, as opposed to lifestyle-related, issues? 

Mr Horrocks: There is no doubt the numbers are very 
low. Again, we are saying, yes, they are low, but the number 
of carriers is on the increase, it is not on the decline. 

Mr Owens: I am not suggesting that what you want is 
not a good thing, but I think one has to follow it through 
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the whole process and how you deal with the 20 workers 
or how many would be on the crew who have now been 
informed en masse. How do you deal with these people, 
and then how do you deal in terms of cost? You are going 
to have to look at replacing these people on the crew. 

Mr Horrocks: They may not test positive and that 
will give them peace of mind. 

Mr Owens: The nature of the virus is such that you 
may not test positive today but then your serotype may 
change the following day. Again, it is a whole issue of 
counselling and support of families that is involved. I just 
think we have to look at this very carefully, and this may 
not be the piece of legislation under which we should ex- 
amine this issue. I think you make a good point, but there 
is a bigger issue there than just informing your firefighters 
that they have been in contact with a person who is HIV 
positive or has hepatitis B, which is more virulent than 
AIDS will ever be. 

I think we have to look very carefully at how we pro- 
ceed with this and consult. As you say, there will be other 
groups, the ambulance drivers and the police departments. 
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We should probably take a look at inviting folks from the 
Ministry of Health to come in, as well as some of the 
community organizations that deal with these specific pop- 
ulations around HIV and hepatitis B carriers. 

Mr Frankford: Could I just make a general comment? I 
think perhaps one should not get stuck on these two partic- 
ular diseases, although they get a lot of press. I was thinking 
of another example of something which could be con- 
tracted in the heat of the moment, which is rabies. I think 
that would have rather different health impacts, because 
there you potentially have a rather rapidly fatal disease 
where there is some active treatment that can be done. I 
am sure there are all sorts of other diseases which I cannot 
think of right now that could require all sorts of particular 
policy approaches. 


The Acting Chair (Mr Cooper): Chief Horrocks and 
Chief Powell, on behalf of this committee I would like to 
thank you for taking time out of your busy schedule to 
give us your presentation today. 


The committee adjourned at 1744. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Wednesday 23 October 1991 


The committee met at 1545 in room 228. 


REVIEW OF FREEDOM OF INFORMATION 
AND PROTECTION OF PRIVACY ACT, 1987 


Resuming consideration of a comprehensive review of 
the Freedom of Information and Protection of Privacy Act, 
1987. 


COUNCIL OF CANADIAN 
ADMINISTRATIVE TRIBUNALS 


The Chair: I would like to call the first witnesses who 
I understand are from the Council of Canadian Administra- 
tive Tribunals. Welcome. You have up to half an hour to 
make your presentation. Maybe before you begin, you 
could state who you are and what position you hold within 
your organization. 


Mr Gosselin: My name is Jean-Francois Gosselin. I 
am the chairman of the Council of Canadian Administrative 
Tribunals. It is known as CCAT. I am also a member of the 
Bureau de révision de ]’évaluation fonciére du Québec which 
is an administrative tribunal in Quebec. My colleagues today 
are Margot Priest, a vice-chair of CCAT and the chairman of 
the Ontario Telephone Service Commission. Also with me 
are Andromache Karakatsanis, a director of CCAT and the 
chair of the Liquor Licence Board of Ontario, and my col- 
league Bruce Budd who is a director of CCAT and vice- 
chair of the Pay Equity Hearings Tribunal here in Ontario. 

I am very pleased to have the opportunity to address 
the committee today and present the brief of CCAT. I 
would like to give you some background and information 
about the council and then to outline our concerns and 
views on amendments to the Freedom of Information and 
Protection of Privacy Act, 1987. 

The Council of Canadian Administrative Tribunals is a 
national organization of members of federal, provincial and 
territorial tribunals. The purposes of the council are to re- 
search and study matters of concern to the members, to pro- 
vide opportunities to break down the isolation between 
members, to improve the education of members and to gen- 
erally enhance the quality of administrative justice in Canada. 

The council is managed by a board of directors, which 
represents all the jurisdictions of the members. It is gov- 
ered by an executive committee. In the five years since its 
incorporation, the council has instituted an annual three-day 
educational conference, published a regular newsletter, the 
Tribune, and sponsored the Canadian Journal of Adminis- 
trative Law and Practice. Current CCAT projects include 
the establishment of a centre for administrative tribunals in 
Ottawa that will be responsible for the basic training of 
tribunal members in administrative law and general proce- 
dures. CCAT also undertakes to assess and comment on 
policy and legislative proposals in the various jurisdictions 
that may directly affect administrative justice and the roles 


of tribunals. It is this last purpose of CCAT that brings us 
here today. 

The members of CCAT would first like to say that we 
applaud the goals of the Freedom of Information and Pro- 
tection of Privacy Act, 1987. This is a very important statute; 
not all the citizens in CCAT member jurisdictions have the 
benefits and protections of such legislation. The twin 
themes of openness and sensitivity to individual privacy 
concerns are matters that tribunal members work with daily. 
Openness and accountability are maintained in the quasi- 
judicial setting of hearings and reasoned public decisions 
based on known evidence. 

The act sets out the rules of the game for citizens seeking 
information from their government. It provides predictabil- 
ity and certainty to those who seek information and those 
who disclose it. We believe that certain rules need to be 
clarified and amendments made to the act to avoid potential 
problems for adjudicators carrying out their quasi-judicial 
tribunal responsibilities. 

The specific concern of CCAT about the current Freedom 
of Information and Protection of Privacy Act, 1987, is its 
failure to clearly exempt from disclosure three types of infor- 
mation: (1) the notes and comments by panel members taken 
during the course of a hearing; (2) the record of communica- 
tions among panel members in reaching decisions, and (3) 
the draft copies of reasons for decision. 

CCAT supports technical amendments to the act that 
would specifically exempt these documents from disclosure 
under the act. We believe this is important to ensure that 
tribunal members are free from pressure that would inhibit 
the independence of decision-making that is necessary to 
maintain the integrity of an adjudicative body. 

The first issue is members’ notes. Panel members fre- 
quently take personal notes during hearings. These notes are 
not evidence and are not part of the record of the proceeding. 
They are generally not considered to be compellable by the 
courts. 

There is no standard method of note-taking and the form 
used is whatever the panel members believe would enhance 
their ability to recall, analyse and assess the evidence. The 
notes serve as a personal aide-mémoire. The personal nature 
of the notes often means they are useful or comprehensible 
only to their maker. Use of the notes by someone else can 
be misleading since they are usually incomplete and idio- 
syncratic. The notes themselves would therefore be of little 
use to someone seeking reliable information about a hearing 
or a decision of a tribunal. 

In a practical sense, making adjudicators’ notes avail- 
able to the public could limit the practice of taking notes or 
impose constraints on note-taking because of fear of second- 
guessing about how the notes might be viewed. This de- 
prives the tribunal member of a quick personal reference to 
evidence that would otherwise have to be laboriously 
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sought in the exhibits or transcript. Where no transcript is 
kept or available, the likelihood of error is increased when 
evidence can be forgotten or not remembered accurately. 
Procedural errors may also occur in long hearings when 
members cannot easily refresh their memories about earlier 
testimony or rulings. 

If note-taking were constrained because notes were 
available for disclosure, there would be at least two negative 
consequences. There could be an increase in the time and 
effort devoted to decision-making because of inadequate 
notes for quick reference. This inefficiency will occur at a 
time when concern is being expressed about delays in ad- 
judication and budgets are being cut. An even more harm- 
ful result might be that the decisions will be less thoughtful 
and more prone to error because the adjudicator is being 
deprived of the tools needed to do the job. In any event, 
neither the public nor the general administration of justice 
would be well served if disclosure were permitted. 

Alternatively, making notes available to the public may 
lead to requests for explanations of idiosyncratic notes and 
cross-examination of the panel member on their meaning 
and implications. Does doodling mean the member was 
not paying attention or does it mean she was carefully 
assessing the witness’s demeanour? Do cursory notes 
mean the matter was not given weight or does it mean it 
was evidence that was already familiar to the member? 
Does the emphasis given a matter at an early point in the 
hearing when it was first mentioned and noted, reflect the 
consideration it was given when all the evidence had been 
received and evaluated? Even the maker of the notes may 
not be able to answer these questions or decipher the notes 
after the case is over. 

Cross-examination on these points therefore may not 
be helpful. Even more important, cross-examination would 
extend and reopen matters that are to be determined by the 
tribunal and are final, subject to any rights of appeal or 
review. The benefits of finality and certainty would be 
undermined by reopening the matter through disclosure 
and analysis of members’ notes. 

Our second concern is the question of communications 
among members. For many tribunals, several members sit 
on the panels to hear cases and make the decisions. For tribu- 
nals that are explicitly required to consider several points 
of view, for example the tripartite labour boards, the multi- 
member panel is required by statute. The panel members 
must discuss the case, evaluate the evidence, consider the 
reasons and reach a decision in order to fulfil their respon- 
sibilities as adjudicators. 

In some instances, the communications are completely 
oral and the question of disclosure of documents does not 
arise. The discussion and consultation among members, the 
sharing of expertise and the airing of different points of view, 
however, is often done in memos, written comments and 
annotations. This is particularly true when members serve 
part-time and represent different regions and communities 
in the province. Delays in decision-making may result 
when members cannot easily communicate in writing. 

Frank discussion among colleagues is necessary to per- 
mit a fair and reasoned decision to be reached. The inhibi- 
tions that might be imposed by a loss of confidentiality 
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would affect the quality of the decision-making. Tripartite 
panels in particular could be deprived of opportunities for 
compromise and consideration of various points of view. 
Where a full exchange of ideas and views is not possible 
or is inhibited, panels may be making decisions that are 
inconsistent with those of other panels or that do not fully 
encompass the policy implications of the issue under con- 
sideration. Ultimately, the public in general and the public 
served by tribunals in particular will not benefit by disclo- 
sure of communications among members. 

The disclosure of communications among the members 
would also be of only limited practical use, since they 
would provide only a partial and potentially misleading 
view of the decision-making process. As with the notes 
taken during the course of a hearing, the disclosure of 
these communications could precipitate requests for cross- 
examination of the adjudicator to determine the meaning 
and effect of the comments. The collegial decision-making 
and sharing of expertise would be undermined by a pro- 
cess that would reopen the matter that had been heard and 
determined by the tribunal. 

Our third concern is the question of draft decisions and 
reasons. The decisions and reasons of tribunals represent the 
final statements of the tribunal, subject to rights of appeal and 
review by the courts or other bodies empowered by statute 
to reconsider the decisions. The reasons are intended to speak 
for themselves and tribunal members are not required to 
explain, defend or comment on them. 

Draft reasons are often the vehicle through which 
members exchange views on what the final decision 
should be. In a draft, the writer may take a particular point 
of view or espouse a particular result for the tactical pur- 
pose of provoking comment and discussion from the other 
panel members. Indeed, it is possible to have drafts being 
circulated from two or more members of the same panel so 
that a range of views can be articulated for discussion. A draft 
is necessarily incomplete and may even be misleading in 
light of the eventual decisions reached by the panel. 


1600 

The drafting and correcting and redrafting of reasons 
are an intrinsic part of the decision-making process itself. 
It is often only through the writing of the reasons that the 
member or panel reaches the decision. The discipline of 
writing clarifies the considerations and logic underlying 
the final decision. The more care that goes into the process, 
the more likely that a fair and reasoned result will be reached. 
The reasons themselves are also more likely to adequately 
explain the rationale for the decision. 

Any requirement for disclosure of draft reasons could 
inhibit the process of careful crafting of well-reasoned de- 
cisions. It is only recently that emphasis has been given to 
the quality and adequacy of reasons and the training of tribu- 
nal members in the writing of reasons. Indeed, a primary 
concern of the Council of Canadian Administrative 
Tribunals’ education program is to help members improve 
their decision-writing skills. The creation and analysis of 
draft reasons is an important tool for thoughtful decision- 
making. Requirements for disclosure of draft reasons can 
create incentives for not creating drafts and not rethinking 
and reworking the text. It encourages short, uninformative 
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and standardized reasons that may not fully explore or 
explain all the issues. We believe that this would reduce 
the quality of the results and run counter to the enhance- 
ment of administrative justice. 

In conclusion, we believe that it is important to remember 
that tribunals function in an open fashion because of the 
requirements of natural justice and fairness. In Ontario, 
many of these requirements are embodied in the Statutory 
Powers Procedure Act. Tribunals are required to make de- 
cisions on the evidence placed before them. Most tribunals 
conduct public hearings and must give the parties the op- 
portunity to be heard, to present evidence, to call and cross- 
examine witnesses, and to argue the merits of their cases. 
Even if a public hearing is not held in a particular matter, 
tribunals must ensure that the parties know the case they 
have to meet and have a fair opportunity to present their side. 
The decisions of tribunals are public and may even be 
collected and published. Written reasons must be provided 
on request or are required by statute. A variety of appeal or 
review mechanisms are available, and the courts oversee 
the general conduct of tribunals in the carrying out of their 
legislated responsibilities. The tribunal process is not se- 
cret or hidden. 

- A major reason for the establishment of tribunals is to 
provide easy access to a specialized or expeditious process. 
Certainty and finality are necessary for this objective to be 
met. Second-guessing the final decisions of tribunals and 
rehearing the matter through an examination of the panel 
members’ intent and speculation about the possible mean- 
ing of incomplete and misleading documents detracts from 
the benefits of the tribunal process. It is important that the 
independence and integrity of that process be protected. 
Careful analysis of the evidence, aided by notes taken by 
panel members and frank discussion and thoughtful con- 
sideration, aided by draft reasons and other communica- 
tions by panel members, will provide the best mechanism 
for ensuring that tribunals can continue to play their as- 
signed role in the administration of justice in this province. 

CCAT would therefore respectfully urge that the mem- 
bers of this committee give favourable consideration to 
reviving the amendment that was proposed in Bill 169 in 
1990 that added a subsection to section 65 of the act, stating: 

“This act does not apply to notes prepared by or for a 
member of a tribunal that is exercising a statutory power 
of decision if those notes are prepared for that person’s 
personal use in connection with a proceeding in which the 
tribunal is required by law to hold a hearing.” 

We would also respectfully submit that the act should 
be further amended to provide for the exemption from 
disclosure of communications of tribunal members relating 
to their exercise of a statutory power of decision and to the 
drafts of written reasons issued by a tribunal exercising a 
statutory power of decision. 

These amendments would, in our view, be consistent 
with the essential purposes of the Freedom of Information 
and Protection of Privacy Act. The major arguments for the 
adoption of freedom of information legislation that were 
identified by the Williams commission were: “the need to 
render government more accountable to the electorate; the 
desirability of facilitating informed public participation in 
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the formulation of public policy; the need for fairness in 
decision-making affecting individuals; and the protection 
of personal privacy.” 

It was acknowledged that these might be values that 
compete in a given case. Establishment of a legislative 
scheme, however, provided certainty and permitted values 
to be balanced in a consistent fashion. 

We believe that the value of fairness in decision-making 
is a prime objective of tribunals and that our members are 
subject to processes and procedures to ensure this objective. 
These are consistent with the broader objectives of the act. 
To provide the certainty of the specific exemptions, however, 
will in this case foster the fairness that the act is intended 
to achieve. We hope this committee will see fit to recom- 
mend these amendments. 

We would further like to express our appreciation on 
behalf of the members of CCAT for the opportunity you 
have given us today to state our concerns about the disclo- 
sure of certain tribunal documents. We would be pleased to 
answer any questions that you may have about our presen- 
tation. Thank you very much, Mr Chairman. 


The Chair: Thank you. We have time for very brief 
questions. I believe Mr Frankford is first. 


Mr Frankford: I guess a lot of note-taking can now be 
done electronically, like voice recording or electronic 
notepads, and I presume your members use it on occasions. 
Do you have any thoughts about how it should fit into this? 


Mr Gosselin: Madame Priest will answer your question. 


Ms Priest: When we use the term “documents,” we are 
using it as it is considered in the act, which I understand does 
cover electronic documents or computer tapes or some- 
thing like this. Generally speaking, when we are referring 
to note-taking, it would mostly be during the course of the 
hearing, although not exclusively. Most of the time it 
would be the physical writing. You might, I suppose, make 
a memo to yourself on a tape recorder as you are reading 
some pre-filed evidence, but when we use the term “docu- 
ment” we would mean that broadly in that sense as well. It 
may mean some refinements in the drafting to make sure, 
but I think as long as that is covered as part of the defini- 
tion of “document” it would be a drafting issue. 


Mr Owens: IJ have some sympathy with the recom- 
mendations you make with respect to margin notes and draft 
decisions. However, being on the receiving end of some 
arbitration decisions, I wondered if I was sitting in the 
same meeting room. How do I ensure, as a participant in 
this process, that the person I am presenting to is, in fact, 
understanding what I am saying? I may think I presented 
the most cogent argument available on the issue, but then 
the decision comes down with a complete lack of clarity of 
the thought process. Yes, the act has been followed in 
terms of the written reasons for the decision, but the logic 
seems to escape the decision-making process. How do we 
ensure that without having to go back and look through the 
notes to ascertain whether there was an understanding? 
1610 

Ms Priest: The question of improving the quality of 
decision-making and improving the quality of writing— 
there is a whole range of issues. We would assume that 
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you have presented your case beautifully and clearly. It 
may be that the member has not been well trained in writ- 
ing reasons. It may be that he or she has not been ap- 
pointed taking into account the need to express himself or 
herself clearly in reasons. 

It is an art to write these things clearly. I do not think 
that access to earlier drafts would be the answer to ensuring 
that. It may confuse you more. Reasons, in a proper sense, 
do not just mean a piece of paper. They mean something 
that sets out the rationale for the decision that has been taken. 
They show that the evidence has been considered. These 
are all matters that CCAT is very concerned about. These 
are other problems that can be dealt with in other ways. 


Mr Owens: I certainly hold with your suggestions 
and, as I say, I have sympathy with your suggestion that 
you send out to your membership some kind of note that 
we have some concerns about the clarity of decisions and that 
they need to do whatever they can to help the layperson 
understand what it is they have set out. 


Ms Priest: We share those concerns. 


Mr McClelland: Are there some particular examples 
or circumstances or situations that have resulted in problems 
or difficulties for members of various tribunals? Part and 
parcel of that question is, is there a particular group of 
quasi-judicial bodies that is experiencing difficulty with 
requests for the particular items that you set out, the notes, 
personal notes, internal communication draft? Have you 
encountered that difficulty and is it more of a preventive 
thing or are there some difficulties in the present instance 
that may be useful for members of this committee? 


Ms Priest: I have not had that difficulty. I do not be- 
lieve my colleagues have. I have heard stories of such 
difficulties, of such requests. I could investigate that more 
carefully and let you know, but essentially it is a preven- 
tive thing. We wish to have a statute that sets out a process 
for access as clearly as possible. But I have heard rumours 
of problems. If you like, I could ask among my colleagues 
in the community and let you know. 


Mr McClelland: I would appreciate that. 


Mr Gosselin: Just to complete the answer of my col- 
league, I can tell you that in Quebec we had such a prob- 
lem three years ago. Two colleagues were called to witness 
before the Superior Court and they were protected by the 
Freedom of Information and Protection of Privacy Act. 
Otherwise, they would have been in a position to talk 
about all the discussions they had had prior to the decision. It 
was the protection of the act because there is an exemption 
in the Quebec law that gives them that kind of protection. 

It is very difficult to conceive or to imagine as a board 
member that all the matters which are on the table prior to 
the decision is delivered can be put in the hands of the 
party. It is really a difficult thing to conceive of or imagine. 

We usually want to feel free to examine the evidence in 
the file and to change our minds before the decision is 
delivered. It is important to have that margin of manoeu- 
vre. It is important to be able to change our minds if we 
think it is necessary to change our minds and change the 
decision or the projected decision. If the notes or the pre- 
decision or the drafts are in a position to be circulated to 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


23 OCTOBER 1991 





the parties, with a testimony or something like that, it 
would certainly change the way we are working now. 


Mr McClelland: I understand that in practical terms. I 
just want to throw this out for your response and see where 
you go with it. You quite rightly say in your conclusions 
that the Statutory Powers Procedure Act has certain re- 
quirements in terms of fairness in the various documents 
of law that are embodied therein. How would you respond 
to an individual who feels he or she is an aggrieved party 
before a tribunal and then, after the decision, is faced with 
the sole option of looking, with counsel, at a potential 
appeal to Divisional Court. 

An individual may not be in a position to pursue that 
remedy in all cases. He says, “I feel strongly that there is a 
real bias”—we will not get into a discussion of what kind 
of bias—persists that he knows instinctively there was bias 
in there, “I know it, I felt it,” for a variety of reasons. The 
only avenue available to him at this point is review to Divi- 
sional Court, and it may not be within his means to do that. 

How do you respond in terms of a social policy frame- 
work that says that individual ought not to have the right at 
least to examine the information that was part and parcel 
of a decision that may very seriously affect his or her life? 
The only remedy open to him at that point is to appeal it to 
Divisional Court. I would be interested in hearing that be- 
cause I understand where you are coming from. How do 
you balance that in terms of the concern I would express 
hypothetically to you? 


Mr Gosselin: I am talking about discussions on public 
evidence in the file. I am not talking about hidden evi- 
dence or making a decision on the basis of hidden matters. 
This is not the same problem. You are talking about the 
bias that can occur if a particular panel is in contact with 
some material which is not in the file. That is what you are 
referring to. There is no problem with that. We are not 
talking about that. We are talking about discussions between 
colleagues. We are talking about memos between col- 
leagues, drafts and decisions. You will not see such problems 
in the matters we are talking about. 


Mr McClelland: We are limited for time and perhaps 
this is not the occasion to join in a debate here, but I am 
not simply limiting it to what you are suggesting with 
additional or superfluous information that may lead to 
bias. I am talking about an aggrieved person who feels the 
frustration with the powerful systems we have in our society. 
Sometimes an individual stands virtually alone with all the 
institution’s weight and the weight of society generally 
supporting the institution that is embodied in the tribunal. 
He or she says they want that assurance and that is the 
difficulty I have. I guess that is ultimately what we have to 
wrestle with. 


The Acting Chair (Mr Cooper): I am sorry, but we 
are out of time right now. 


Mr McClelland: You have to let him answer the 
question if I put the question, Mr Chairman. 


Mr Gosselin: With your permission? 
The Acting Chair: Very briefly. 
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Ms Priest: Mr McClelland, part of the problem is that 
in practical terms I do not think your aggrieved client will 
necessarily find satisfaction. Let’s say the client goes through 
my notes. They will not find rude comments. I do not do that, 
but let’s say I do not take any notes for half an hour’s worth 
of testimony. Does that mean I was not paying attention? 


Mr McClelland: Quite the contrary. 
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Ms Priest: Maybe I was paying very close attention. 
We have an excellent court reporter. I mean, none of these 
things can be known by looking through the notes. If they 
look at an earlier draft—I find that in the process of writing 
reasons occasionally you can go 180 degrees in order to 
get the clarity of the thought. If I cannot write, something 
Out there is a problem. It usually means the ideas are not 
clear, but that would not necessarily give the answer, the 
problem being that your client in that case will not necessar- 
ily—in fact, in most cases, I would suggest—would not 
find the solution in examining these documents. I will also 
undertake to try to provide you with that other information. 


Mr McClelland: It is just a question I put to you for 
your assistance. 


The Acting Chair: On behalf of the committee, I 
would like to thank you for coming today. 


OFFICE OF THE OMBUDSMAN 


The Acting Chair: The next presenters will be from 
the Ombudsman’s office. Good afternoon. You will be 
given half an hour for your presentation. You can use the 
full half-hour for your presentation, but we would appreci- 
ate it if you would make it a little shorter and allow time 
for questions and comments afterwards. Could you please 
identify yourself for the record and then proceed? 

Ms Jamieson: Yes, good afternoon. Bonjour. Sago, in 
my language. My name is Roberta Jamieson and I am the 
Ombudsman for Ontario. I appreciate very much the op- 
portunity to appear before you today. There are two separate 
matters I want to raise for your consideration and they have 
to do with amendments which might be made to the Free- 
dom of Information and Protection of Privacy Act. Are you 
referring to it as FIPPA? Is that acceptable? Fine, because I 
will be using it a number of times in the presentation. 

My first interest has to do with the repeal of a section 
that used to be clause 42(m) of the act. That was repealed 
on January 1, 1991. 

First of all, before I speak to that, let me refer you to a 
section in my act, subsection 20(1), which really requires 
any member of a government organization to furnish any 
information to the Ombudsman, and to produce any docu- 
ment or things which in the Ombudsman’s opinion relate 
to any matter under investigation. 

Now, that seems very clear. However, in case some 
people might interpret that to be in conflict with the pro- 
visions of FIPPA, section 42, which deals with exceptions 
or with cases where disclosure of personal information is 
permitted, listed the Ombudsman as an exception in clause 
42(m). Similar exceptions were also made for the offices of 
the Auditor General, the archives of Ontario and Statistics 
Canada so that personal information could be made available. 





While you might think that subsection 20(1), the section I 
read at the outset, is sufficient direction to an official that 
information must be disclosed to the Ombudsman in the 
course of her investigation, I welcomed 42(m) because it 
helped me assist public servants to understand my role. 
From time to time when we get a complaint my staff might 
contact a public servant so that a matter brought to me 
could be resolved early on—often it is done by tele- 
phone—only to find that the official is uncertain whether 
he has the authority to release information to me. In clause 
42(m), listing me as an exception helped to relieve any 
lingering doubts. 

However, clause 42(m) has been repealed and now the 
question is raised in the minds of some officials whether it 
is now the Legislative Assembly’s intent that personal in- 
formation not be made available to the Ombudsman. I 
cannot believe this is the case since it would make it unten- 
able for an Ombudsman to perform her legislative mandate. 
It is hardly likely that the assembly would have intended to 
have the Ombudsman appeal to the Information and Privacy 
Commissioner in order to obtain information which the 
Ombudsman already has the statutory power to obtain. 
However, the possibility of an unfortunate confrontation 
exists so long as there is room for the head of a government 
organization to believe he or she has the authority to refuse 
information the Ombudsman has deemed necessary to con- 
duct an investigation. 

I am not even certain whether the Ombudsman would 
be considered to be a person within the meaning of the act 
so that I can seek an appeal. Even if I were, it would be 
inordinately cumbersome if I were obliged to go through 
an appeal to get information I have been receiving since 
the office was first created 16 years ago. None the less, I am 
finding doubts are beginning to rise again. There have been 
a few challenges citing the removal of clause 42(m) as justi- 
fication. I have prevailed in each of these discussions, but 
there have been delays and unnecessary confusion. I can 
see no public interest which is served by its removal, and I 
can see the avoidance of confusion as sufficient reason to 
leave it in. 

Therefore I ask the committee to consider recommending 
to the assembly that there be a provision in the act which 
makes it clear that personal information required by the 
Ombudsman is exempted from the prohibition against dis- 
closure set out in the act. That could be done in a couple of 
ways. You could reinstate 42(m), or through a discrete or 
separate section you could explicitly set out that no part of 
the act shall be interpreted as limiting the powers of the 
Ombudsman as set out in the Ombudsman Act. That is one. 

I mentioned there were two matters I wanted to place 
before you. 


Mr H. O’Neil: Do you want to deal with that first, Mr 
Chairman, or should we— 


Ms Jamieson: As you wish. The second one does— 
The Chair: Does it tie in? 

Ms Jamieson: Yes, in some ways. 

The Chair: Okay. 


Ms Jamieson: The second relates to the ability of the 
Ombudsman to maintain confidentiality with respect to 
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information I have received under provisions of the act, 
including information I got through an investigation. As 
you know, the people of Ontario are able to come to me 
with complaints and issues about acts or omissions by the 
public administration, including public servants, over 
80,000 of them, and interestingly enough including all ad- 
ministrative tribunals, agencies, boards and commissions. 
They come to me with their complaints and issues with the 
assurance that the matter will be dealt with confidentially. 

Without this assurance I fear many members of the 
public will not come forward with their complaints and 
government agencies will resist disclosing information to 
the Ombudsman. So that this assurance can be given, the 
protection provided in the Ombudsman Act is very broad. 
The confidentiality provisions in fact are a vital hallmark 
of my work. In fact, there are prohibitions in the Ombuds- 
man Act which prevent me or my staff from disclosing 
information we have received in our official capacities. 
That is set out in a number of sections of the act and 
indeed in regulations accompanying the act. 

Section 13 of the act, for example, limits the informa- 
tion I can disclose to only that in which my opinion ought 
to be disclosed to establish my recommendations and find- 
ings. The requirement to maintain confidentiality is so 
complete in my act that under one section, 25a, neither I 
nor my staff can be called to give evidence in a court 
hearing with respect to information that has come to my 
knowledge in the course of investigation. That kind of 
privileged relationship is, I believe, essential if the Office of 
the Ombudsman is to have the highest possible credibility 
with the people of the province. 

Confidentiality is particularly important because the 
Ombudsman has also been given extremely broad powers of 
investigation, including the ability to summon and exam- 
ine on oath, and also a broad mandate. With this in mind, 
and given the understandable need to foster candour on the 
part of persons involved in Ombudsman investigations, it 
is not surprising that the Legislature has emphasized confi- 
dentiality as essential and in the public interest in the dis- 
charge of my duties. 
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Yet, probably inadvertently—I am certain it is inadver- 
tently—the Legislature has created a situation in which infor- 
mation that I cannot be forced to release even by court order 
can now be released through FIPPA. The information which I 
receive is usually personal information, of course, because 
the act provides that I do not have jurisdiction to investigate a 
complaint unless the person bringing it to me is personally 
affected by the action he or she is complaining about. 

Recently, the Information and Privacy Commissioner 
was asked to determine whether a ministry should be re- 
quired to disclose a document in its files which it had 
received from one of my predecessors, a document which 
he had relied upon in arriving at tentative findings. The 
document had been provided by my predecessor to give 
the ministry an opportunity to provide its comments. That 
is part of the usual process: We begin the investigation; we 
hear from the ministry involved and its views of the com- 
plaint being put forward; we do our homework, and I for- 
mulate a tentative report. If it is a report that supports the 
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complaint, I provide it to the ministry and ask for their 
views. Do they have more information? Have I misunder- 
stood something? Has something been missed? It is a doc- 
ument that is provided in the course of investigation, in the 
process of my doing my work, but it is a tentative report only. 

Because the document that was provided at that time 
contained some very sensitive information, the Ombudsman 
expressly reminded the ministry by letter that the documents 
we provided to it had to be kept confidential. Nine years 
later, disclosure was sought by a person who was not a 
party to the original complaint nor a person who had sup- 
plied information to the Ombudsman in the course of the 
investigation. The commissioner released his decision in 
September ordering the ministry to disclose to the appel- 
lant certain portions of the Ombudsman’s documents. 

I am seeking judicial review of this decision. The prin- 
ciple of privacy which is upheld by Ombudsmen all over 
the world and the power given to me in the Ombudsman 
Act to determine what information ought to be released 
compelled me to do so. 

I have every respect for the commission and the FIPPA 
commissioner’s discharge of its mandate. I am concerned, 
however, with the overriding public policy questions this 
particular case raises. If the release of the documents were 
to stand, those who provide me with information could no 
longer be assured that the information is confidential. 

Until this matter is resolved, I find myself in a very 
difficult situation. On the one hand, I am obliged to ensure 
that information provided to me is kept confidential. On 
the other hand, I am obliged by subsection 19(3) of my act 
to provide government organizations with certain informa- 
tion solely for the purpose of engendering an appropriate 
response by them to my tentative findings. That information 
can now be the subject of an order of disclosure to a person 
who is not a party to the investigation. 

I am sure you will agree that it is most unfortunate that 
an officer of the Legislature should be placed in this kind of 
dilemma. I have, as a result, been obliged to cease providing 
my tentative findings in writing. Instead, meetings are held 
with appropriate staff in which the tentative findings—that 
is, my report that I referred to earlier that I give to the 
government organization which says: “This case has been 
brought to me. It appears as though I may support this 
complaint. This is what it looks like. These are my conclu- 
sions. These are my recommendations. Is there anything 
more you would like to say to me about this information? 
Are you prepared to offer and accept the recommendations 
now and settle this matter?”—it is really a document in 
process. Now we have to present it verbally so the organi- 
zation has the opportunity to comment. Those presentations, 
of necessity, are now lengthy. The material is often volumi- 
nous, complex and technical. 

I am conscious that this necessary procedure does not 
give the governmental organization involved an opportunity 
to give careful review of my tentative findings, conclusions 
and recommendations. This procedure also causes delays 
and frustration for members of the public. Obviously it is 
my hope that this dilemma is soon resolved so that I can 
resume the normal, fair process. 
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I mentioned earlier that I thought the current situation 
was inadvertent. I cannot find anything in my examination 
of the legislative record which indicates that the special 
mandate of the Ombudsman was considered in the most 
recent amendments to the legislation. I note that in 1979 
when the Williams commission considered this problem 
generically, it made a list of all the statutes which con- 
tained confidentiality provisions. It then set out the criteria 
which a confidentiality provision must meet if it is to be 
exempted from FIPPA. 

FIPPA did include such legislation as the Commodity 
Futures Act and so on in section 67. These provide for 
extraordinary powers of investigation similar to those of 
the Ombudsman Act. Somehow, however, although the 
Ombudsman Act was on the original list and although it 
fits the criteria, it was not included in the final list, and 
there appears to be no explanation for the omission. Surely 
it is obvious that the Ombudsman must have at least the 
same exemptions from FIPPA that have been extended, for 
example, to the Ontario Securities Commission. 

The mandates which the Legislature has given both the 
Information and Privacy Commissioner and the Ombuds- 
man are designed to increase public confidence in govern- 
ment accountability. In fact, in some provinces the 
Ombudsman’s mandate also includes responsibilities sim- 
ilar to those of an information commissioner. If the two 
mandates are not to conflict at the cost of decreased public 
confidence, it appears necessary that the Legislature con- 
firm that the Ombudsman Act and FIPPA are intended to 
work co-operatively. 

The Legislature has already provided in subsection 
50(4) of FIPPA that the decisions of the commissioner are 
not subject to review under the Ombudsman Act. It seems 
to me that what is needed now is for FIPPA to include 
provisions which will allow the Ombudsman to continue 
to uphold the high standards of confidentiality with respect 
to documents addressed to her by members of the public 
and by governmental organizations. The essential strength 
of the Ombudsman is the assurance that she is neutral and 
independent. The Ombudsman must be able to ensure that 
communications with her by all parties, public and govern- 
ment alike, will be held in the strictest of confidence. 

Surely it cannot be the intent of the Legislature that the 
Ombudsman be obliged, quite properly, to withhold confi- 
dential information from a disinterested member of the 
public and then to permit that same person to obtain that 
very information through FIPPA. 

I would be very pleased to offer the committee any 
collaboration I can to assist in providing the Ombudsman 
of Ontario with the ability to maintain confidentiality, so 
that I can continue to perform the mandate the Legislature 
has given me in a fair and equitable manner. 
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Mr Owens: My question is regarding your initial 
comments. I am curious to know—if you know, actually— 
why clause 42(m) was repealed. 

Ms Jamieson: In fact, I do not know. I was not con- 


sulted and did not find out until several months after it had 
been repealed that in fact this had occurred. 
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Mr Owens: Mr Chair, we have Mr Frank White with us. 
I am wondering if Mr White could address that question. 


Mr White: If you take a look at clause 42(e) of the 
provincial Freedom of Information and Protection of Privacy 
Act, it says, “An institution shall not disclose personal 
information in its custody or under its control except...for 
the purpose of complying with an act of the Legislature.” 

There were four acts listed under the subsection that re- 
quired the production of personal information, and the Om- 
budsman has mentioned that one of those was hers. At that 
time the government felt it was redundant, because that sec- 
tion covered the Ombudsman, the Provincial Auditor, Statis- 
tics Canada and quite a few other statutes of the Legislature. 


Mr H. O’Neil: So are you saying there is really no 
problem there, then, that in any case which the Ombuds- 
woman brings up, whatever, she is covered? 


Mr White: Yes, by the disclosure of personal infor- 
mation where another statute requires it, that allows it in 
this clause, 42(e). There must be about 100 other statutes—it 
is not just these four that we are dealing with—that require 
the disclosure of personal information. One could probably 
be the Occupational Health and Safety Act. Many minis- 
tries have acts that require the disclosure of personal infor- 
mation, and this clause 42(e) would allow that. If you take 
a look, it also includes an act of Parliament, so that is why 
the Statistics Canada reference was removed. 


Ms Jamieson: If I could just speak to that in response, 
I am aware of clause 42(e). I am also aware that section 42 
begins with the word “may.” There is a discretion, and al- 
though clause 42(e) is in fact what we do use, what we do 
cite, having clause 42(m) there made it abundantly clear 
and avoided a lot of the difficulty we are encountering now. 

That is why I said in the presentation that, while we 
have prevailed, the repeal of clause 42(m) has forced peo- 
ple to ask themselves why clause 42(m) was repealed if it 
did not signal something about provision of information to 
the Ombudsman’s office. So while I agree with the posi- 
tion put forward on the interpretation of clause 42(e}—we 
do point to it, we do utilize it in our discussions with 
officials—nevertheless, the lack of clarity caused by the 
repeal of clause 42(m) is causing me great difficulty. 


The Chair: Mr White, did you want a further point of 
clarification? 


Mr White: I guess we are having a difference of inter- 
pretation. It says, “An institution shall not disclose personal 
information in its custody...except” where another statute 
requires it. Our advice, all the publications that are issued 
interpreting the act, would in fact—I think a few of them 
might even cite the Ombudsman Act as one where this 
section would apply. 

So really it is, I guess, a difference in interpretation 
right now. We certainly would say that the Ombudsman 
Act applies with clause 42(e), if anyone asks, if it is a 
question of whether it is clear or not. I do not have anything 
else to add. 


The Chair: Any further questions? Mr O’Neil. 


M-288 





Mr H. O’Neil: You are saying you have had a lot of 
problems. How many specific problems would you have 
had with this particular section? 


Ms Jamieson: In the last week about three. 


Mr H. O’Neil: When you were not sure of the inter- 
pretation of it, did you call the freedom of information 
people and get clarification? 


Ms Jamieson: I am sure of the interpretation of it. 


Mr H. O’Neil: But in other words, how did you han- 
dle the three problems when you had a doubt about them? 


Ms Jamieson: It takes time to explain, to convince, to 
convey, to persuade officials that they ought to comply 
with the Ombudsman Act, they ought not to take a signal 
out of the repeal of clause 42(m) and they ought to provide 
us with the information. That is why, when I spoke in my 
presentation about the fact that we have prevailed, I said it 
takes an incredible amount of time. I am not certain why it 
was repealed. 


Mr H. O’Neil: Maybe we should ask again why it 
was repealed. You had better stay up an extra night. 


Mr White: It was felt that those sections were redun- 
dant because in fact they were repeating what clause 42(e) 
said about another statute requiring disclosure. It listed a 
few that required disclosure but it did not list all the statutes 
that required disclosure. 


Mr H. O’Neil: So you are saying that you do not feel 
there is a problem with section 42 or the other disclosure 
matters you mentioned. 


Mr White: In interpretation, from my point of view, 
in terms of communication there may well be. We might 
be able to work something out in terms of sending some- 
thing to ministries to inform them of this interpretation, to 
make it clear that this would apply. I cannot discuss the 
experiences of the Ombudsman. If she has had problems 
with the act, then I will listen to her experiences. 


Ms Jamieson: The other thing is that I have 31,000 
people a year coming to me. If I have to spend a lot of time 
straightening out questions like this, a lot of people will be 
waiting for service. That troubles me. I wonder if I could 
take one minute— 


The Chair: Mr Owens has a question. 
Ms Jamieson: I am sorry. 


Mr Owens: Perhaps you were going to answer my 
question, but I was wondering, how much time is added? 
You have had three cases this week. Presumably you could 
have resolved them this week. Are they still ongoing as a 
result of the difficulties you have had? 


Ms Jamieson: Yes, they are not sorted out yet. Often 
these are line managers; these are not always senior officials. 
They will look it up in their book and they will be con- 
fused. They are more confused now because of the recent 
ruling, which I referred to in my second point, that has 
been made by FIPPA about the disclosure of information. 

That is not exactly the point I was going to speak to. I 
wonder if the Chair would permit me to raise a matter. As I 
came in, you were chatting with members of administra- 
tive tribunals. I heard the member here who raised this last 
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question. raise a question of information, and also a member 
on this side as well. If I could just clarify for the members, 
if any member of the public is dissatisfied or concerned 
about an action, an omission, a decision, etc, made by any 
administrative tribunal in the province, the Ombudsman 
has the jurisdiction to review those complaints. I just 
wanted to clarify that matter, because it was referred to 
earlier that the only recourse available was to go to court 
and seek judicial review. In fact, I do have such a mandate. 


The Chair: Thank you. One quick question, Mr 
Owens. 


Mr Owens: We heard testimony last week from two 
community legal clinics that were involved in a situation 
where counties had requested the names of recipients of 
social assistance in their counties. The privacy commission 
ruled in favour of the county, indicating that these names 
were going to be used in the conduct of their duty. I think 
42(d) is the exact clause that was quoted. Is that an appro- 
priate case for you to look at? Should we recommend to 
the folks who may be involved that instead of going 
through the court procedures, they should in fact come to 
you to look to have that ruling overturned? 
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Ms Jamieson: If they are dissatisfied with the ruling 
made by the commissioner under FIPPA? 


Mr Owens: That is right. 


Ms Jamieson: No, there is a specific subsection—I 
think it is 50(4)—in this act which provides the fact that I 
cannot review the decisions of FIPPA. That is the irony I 
referred to at the end of my presentation. While we have 
Spent some time ensuring that there is balance in terms of 
the discharge of FIPPA’s mandate and my review, we have 
not spent the time ensuring that I can do my job without 
the review of FIPPA interfering with the discharge of my 
responsibilities. 

That is why the second point, which I cannot empha- 
size strongly enough, really makes the discharge of my 
mandate untenable. If I cannot provide governmental orga- 
nizations with a tentative report so that they can respond, 
hopefully accept the recommendations or comment on 
them, it is extremely difficult for me to do my job. That is 
why I really cannot be strong enough in requesting that the 
committee turn its mind to this matter. Again I volunteer 
that if I can be of any assistance in chatting about the 
drafting and so on of acceptable amendments, I will be 
happy to do that. 


The Chair: Thank you very much for coming along 
here this afternoon and making your presentation. As with 
all presentations, the committee will take your arguments 
and weigh them very carefully when we begin to do our 
deliberations on amendments to this particular act in the 
coming weeks. 


Mr McClelland: While our next group of visitors is 
getting ready, I wonder if I could just touch on a matter of 
order. I note that it is almost 5 o’clock and there are three 
groups. My understanding is that the House leaders have 
agreed to a vote and there will be a division at 5:45. It con- 
cerns me that if we maintain the schedule, the witnesses who 
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have come here to appear at 5:30 will not be called until 6. 
I wonder if you might address the logistical problems. I do 
not know how we are going to handle that, but I would 
hate for people to be waiting and then feel they are not 
welcome. I am concerned about the three people from the 
Ontario Cancer Treatment and Research Foundation. 


The Chair: Like you, I am concerned that we hear all 
witnesses who come forward today. If there is a vote at 5:45, 
maybe we would adjourn for a recess until the vote is over 
and then resume immediately after the vote and continue 
with the hearing. 


Mr McClelland: We are prepared for that. 


PROVINCIAL FEDERATION 
OF ONTARIO FIRE FIGHTERS 

The Chair: The next presenter is from the Provincial 
Federation of Ontario Fire Fighters. Please state your 
names and the positions you hold in your organization. 
You have up to one half-hour to make your presentation, but 
it would be nice to leave some time for some questions. 

Mr Kostiuk: My name is Andy Kostiuk. I am the chair- 
man of the Provincial Federation of Ontario Fire Fighters 
safety committee. Garth Dix is a regional director for the 
same organization. 

The Provincial Federation of Ontario Fire Fighters 
wishes to thank the standing committee on the Legislative 
Assembly for the opportunity to make this presentation. 
We solicit the support of this committee in changing perti- 
nent sections of the Freedom of Information and Protection 
of Privacy Act, 1987, so that firefighters will have the right 
to obtain medical information to the extent that a disclosure is 
necessary to determine if emergency health care workers 
have been exposed to a communicable disease for the pur- 
poses of testing, treatment and counselling, if needed. 

We hope to prove to this committee that we have a 
need and a right to be able to determine whether or not we 
have been exposed to a communicable disease during the 
performance of our duties. As well, we will show that what 
we request is being readily accepted in the United States. 

We have read the Freedom of Information and Protection 
of Privacy Act, 1987, and find it to be a confusing docu- 
ment. I might add that if even the Office of the Ombuds- 
man finds it confusing, obviously it is confusing to us; we 
are just firefighters. It professes to allow individuals more 
opportunity to obtain personal files that institutions or gov- 
ernments may hold, yet provides the means for institutions 
to prevent access to information that is required for the 
protection of emergency health care workers. 

We are not alone in our confusion, as can be seem from 
the attached letter in appendix A. I will not trouble you by 
reading it, but it is from the chief medical officer of health, 
Dr R. Schabas. It cites the Freedom of Information and 
Protection of Privacy Act as the reason that firefighters are 
unable to obtain confirmation or denial of exposure to 
communicable diseases. 

We recommend the following changes to sections 21 
and 42. We do not pretend to be lawyers or legislative 
experts and therefore make these suggestions in the con- 
text of what we think will provide our members with the 
protection we seek. If it can be reworded or we have 


missed other pertinent sections that require change, we 
would accept the help of this committee in making the 
necessary changes. 

Under subsection 21(3), it reads, “A disclosure of per- 
sonal information is presumed to constitute an unjustified 
invasion of personal privacy where the personal information, 
(a) relates to a medical, psychiatric or psychological history, 
diagnosis, condition, treatment or evaluation.” 

We would like to add to that, “except to the extent that 
disclosure is necessary to determine if firefighters, police or 
ambulance attendants have been exposed to a communica- 
ble disease for the purposes of testing, treatment and/or 
counselling.” 

Section 42 reads, “An institution shall not disclose 
personal information in its custody or under its control 
except.” 

We would like to add, “(f) disclosure of information 
through the medical officer of health to a firefighter, police 
or ambulance attendant of exposure to a communicable 
disease occurring while performing rescue or providing 
emergency medical care.” 

These recommendations are supported by members of 
the Public Safety Services Liaison Committee, which is 
made up of representatives from the following organizations, 
including ourselves: Ministry of Health, emergency health 
services; Ministry of the Solicitor General, the fire marshal’s 
office; Ontario Professional Fire Fighters Association; 
Ministry of the Solicitor General, policing services division; 
Ontario Association of Chiefs of Police; Ontario Associa- 
tion of Fire Chiefs; Provincial Federation of Ontario Fire 
Fighters; the Police Association of Ontario; Ministry of 
Labour, industrial health and safety branch; OFL/Ontario 
Public Service Employees Union, which represents ambu- 
lance attendants; Ministry of Health, public health branch, 
and Municipal Fire Department Instructors’ Association. 

We understand that the Information and Privacy Com- 
missioner will not make policy decisions regarding the 
freedom of information act until it is tested in court. Un- 
fortunately, we cannot afford to jeopardize one of our 
members by waiting to test this act in court. 

We also understand we may still have a problem with 
section 38 of the Health Protection and Promotion Act, but 
that remains a battle for another day. The opportunity exists 
today to clear up the Freedom of Information and Protection 
of Privacy Act. We submit that firefighters are having prob- 
lems with the current act, given any of the following three 
possible scenarios. 

Example A is a car accident victim who receives emer- 
gency medical care on the street by firefighters who must 
extricate the victim from the torn and twisted metal of a 
car. In the course of the extrication, a firefighter cuts him- 
self and is exposed to the patient’s body fluids. He and his 
department try to determine whether he has been exposed 
to a communicable disease or not but are blocked by a cloak 
of secrecy from hospital personnel. 

The victim is taken to hospital and determined to have 
a communicable disease, by the attending physician, who 
must report this matter to the medical officer of health as 
required by the Health Protection and Promotion Act, sec- 
tions 25 and 26. Presently, the attending firefighters would 
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not be contacted by the medical officer of health because 
this would be considered a breach of the Freedom of Infor- 
mation and Protection of Privacy Act, clause 21(3)(a). 

If we change the example to an HIV patient, the medical 
officer of health would seek out persons having intimate 
contact with the patient and advise treatment, counselling 
and testing. The firefighters would not normally be contacted. 
In this same scenario, the ambulance attendants would be 
prevented from contacting the firefighters directly if they 
found at the hospital that a contagious disease was involved 
because, again, it is a breach of the Freedom of Informa- 
tion and Protection of Privacy Act. We have an example of 
that in appendix B, which is a letter from the union repre- 
senting the ambulance attendants. 
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Example B: Firefighters respond to a 911 tiered re- 
sponse to a child suffering convulsions. Because of the need 
for immediate action, universal precautions are not used. 
The patient is taken to hospital and diagnosed as having 
infectious meningitis. Again, firefighters may not be con- 
tacted because technically it is a breach of the Freedom of 
Information and Protection of Privacy Act to do so. 

Example C: Firefighters, police and ambulance person- 
nel respond to an accident where one of the emergency 
services learns that the patient has HIV. They are techni- 
cally prevented from passing that information to the other 
services unless the patient’s care requires that information 
be exchanged. In most accident cases the communicable 
disease is the secondary problem for the victim yet the 
primary health concern for emergency workers. 

I have been directed by the membership of the PFOFF at 
the annual conventions in June 1990 and June 1991 “to estab- 
lish a communications procedure between emergency medi- 
cal service personnel to ensure that all firefighters are made 
aware of any infectious disease they may be exposed to and 
seek the Ontario fire chief’s assistance in this endeavour.” 

The Ontario fire chiefs do support our position and 
have acknowledged it in writing, which is appendix C. 
They have also made a presentation to this committee. 
Unfortunately, the Freedom of Information and Protection 
of Privacy Act, 1987 and the Health Protection and Promo- 
tion Act, 1983 are alternately presented as obstacles, de- 
pending on the government agency we approach. When 
we began this endeavour in December 1990, I expected 
that this was a simple matter of informing the government 
of an oversight and having the matter corrected. 

In searching for the person or committee that could effect 
change, we have contacted the Minister of Health, partici- 
pated in meetings with Ministry of Health staff, partici- 
pated in meetings with the public safety services liaison 
committee, written the Information and Privacy Commis- 
sioner, and have written Premier Bob Rae directly. We are 
awaiting his reply. Our letter to him is contained in appendix 
D. We have also written to Paul Gardner, the director of 
corporate policy division, Ministry of Health, to protest pro- 
posed changes in HIV testing protocols that would allow 
anonymous testing. Our letter is contained in appendix E. 

We have met concerned individuals in all government 
agencies who are sympathetic to our cause, but none yet with 
the authority to make the required changes, although we 


believe that, through the public safety services liaison com- 
mittee and the support we have received from the emergency 
health care division of the Ministry of Health, changes in the 
Health Protection and Promotion Act are possible. 

The Provincial Federation of Ontario Fire Fighters sup- 
ports the concept of universal precautions in regard to com- 
municable disease, and we promote this within our 
membership. However, as firefighters, we respond to situa- 
tions that at times render universal precautions ineffective. An 
example is auto extrications where sharp metal may tear latex 
medical gloves. 

I have attended an auto accident during a medical re- 
sponse where the victim was drowning in her own blood. I 
had the choice to take the time to don medical gloves that 
were underneath my bunker gear used for firefighting or 
take action to save the patient’s life. Needless to say, I was 
exposed to a considerable amount of blood. This is not an 
unusual circumstance, and we respond to situations where 
decisions are made in a matter of seconds that affect 
people’s lives. Sometimes, for the sake of others, we do 
not have the chance to exercise universal precautions. 

As well, it is the nature of our work that we we are 
involved with a great deal of physical activity. The result is 
that most of our members will have some form of hand 
cut, either fresh or healing. We therefore have a concern 
for possible or direct contact to HIV-contaminated blood. 

Studies by the National Fire Protection Association in 
the United States has led it to develop standard 1999 for 
protective clothing for emergency medical operations be- 
cause existing latex gloves, for example, were originally 
designed to protect the patient from the health care worker 
and are not strong enough to protect the emergency health 
care worker from the patient. No gloves are currently man- 
ufactured to this standard, but they likely will be in the 
near future. This is good news but will not totally eliminate 
the possibility of communicable disease exposure. 

We recognize that the number of HIV patients in On- 
tario limits our professional chances of exposure and we 
are not paranoid regarding this risk. We are aware of the 
Ministry of Health’s statistics which we have attached as 
appendix F. We note, however, that two firefighters have 
contracted AIDS in the United States after exposure to 
HIV-positive patients during rescues: one in Florida and 
one in Oregon. As well, the World Health Organization 
predicts 40 million people will be infected with the HIV virus 
by the year 2000. This comment was made at the seventh 
international conference on AIDS held in Florence, Italy, 
June 16, 1991. 

The calm reflections of professional detachment are pos- 
sible until one has a concern that he or she might have been 
exposed to a HIV-positive patient because there are doubts 
that the present system affords the firefighter any reliable 
protection from infectious disease. We simply want the right 
to know if we have been exposed. The right to know helps 
timely treatment, prevents further transmission and would 
ease our members’ concerns for possible transmission of 
communicable disease to their families. As further proof that 
our concerns are legitimate, I submit three American exam- 
ples of laws that support in practice what we have been trying 
to accomplish since December 1990. 
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Example 1 is from the state of Rhode Island, and is an 
amendment to their Health and Safety Act: 

“The General Assembly finds and declares that by rea- 
son of their employment firefighters and emergency health 
technicians are required to work in the midst of and are 
subject to exposure to infectious disease; that after such 
exposure, firefighters and emergency technicians are not 
informed of such exposures; that firefighters and emer- 
gency medical technicians so exposed can potentially and 
unwittingly expose co-workers, families and members of the 
public to infectious disease. The General Assembly further 
finds and declares that all the aforementioned conditions 
exist and rise out of the course of such employment.” 

The next section is strictly definitions and I will skip that. 

Notification of infectious disease: Under section (a) “If 
while treating or transporting an ill or injured patient to a 
licensed facility, a firefighter or emergency medical techni- 
cian comes in contact with a patient who is subsequently 
diagnosed as having an infectious disease, the licensed fa- 
cility receiving the patient shall notify the employee of the 
individual’s exposure to the patient. 

“(b) Such notification shall be made within 48 hours or 
sooner, of confirmation of the patient’s diagnosis. 

“(c) Such notified employee shall contact the licensed 
health care facility to determine the infectious disease to 
which he/she has been exposed to receive appropriate 
medical direction for dealing with the infectious disease. 

“(d) Notification made pursuant to this section shall be 
conducted in a manner which will protect the confidential- 
ity of the patient, and firefighter and emergency technician.” 

I will skip to a summary of example 2, which is that 
the American federal government has recently passed the 
Ryan White Comprehensive Aids Resources Emergency 
Act of 1990. The purpose of this law is to enable emer- 
gency response workers to learn that they have been ex- 
posed to an infectious disease while providing emergency 
medical care. Emergency workers need this information in 
order to get early intervention medical treatment, and to 
take precautions necessary to prevent further transmission 
of the disease. 

Covered diseases: They are still working on the list of 
infectious diseases to be covered, and the method by 
which they deal with it is that the public health officer for 
each state, usually the Secretary of Health, must name a 
designated officer for each employer of emergency re- 
sponse workers to serve as an intermediary for all notifica- 
tions under the law. The designated officer must be 
someone who is an employee or officer of the individual 
fire department or other emergency response agency, and 
should be someone trained in the provision of health care 
or in the control of infectious disease. 

Routine notification: Hospitals will be required to notify 
the designated officer of transporters of any emergency 
patient who is found to have an airborne, transmissible 
through air, infectious disease. 

Notification by request: Firefighters who believe they 
could have been exposed to infectious disease, either air- 
borne or blood-borne, must report the incident to their des- 
ignated officer with as much detail as possible. If the 
designated officer feels an exposure could have occurred, 


he or she will contact the hospital where the patient was 
taken and supply all the details of the incident. If the hos- 
pital agrees that exposure was possible, the hospital in- 
forms the designated officer as soon as possible, but not 
later than 48 hours after receiving the request if the patient 
in question is known to have an infectious disease that 
could have been transmitted during the specific incident. 

The hospital retains the right to disagree with the des- 
ignated officer that an exposure could have occurred. If the 
hospital states that there is insufficient information, the 
designated officer must either try to obtain additional in- 
formation or appeal the hospital’s decision to the local 
health officer, who may overrule the hospital.“ 

Confidentiality: All medical information related under 
this provision must be kept strictly confidential. 
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I will skip to the Florida example which should be 
listed as example 3. The Florida law allows testing of patients 
for HIV, and as reported in the National Fire Protection 
Association Journal, January/February 1991, Florida Gov- 
ernor Bob Martinez recently signed a bill into law that 
allows medical personnel who have been exposed to a 
patient’s blood to request the patient be tested for HIV 
antibodies. The bill had received unanimous support in the 
Florida Legislature. For testing to take place, medical per- 
sonnel would have to have been significantly exposed to a 
patient’s blood. If the patient refused to be tested, a test for 
HIV could be conducted on blood samples taken earlier. If 
the patient refused to be tested and no blood samples were 
available, blood would not be drawn unless circumstances 
constituted a medical emergency. 

In conclusion, you can see other governments have 
dealt with the emergency worker concerns without jeop- 
ardizing individual rights to privacy. All we ask is the 
same consideration by our government. 


The Chair: Thank you very much for your presentation. 
Questions? Mr McClelland. 


Mr McClelland: I was going to say it is pretty 
straightforward and I do not have anything to add, other 
than to say thanks. It is laid out well and I appreciate the 
resource material you have appended to it. It is useful 
stuff. Thanks. 


Mr Owens: Would you be able to provide to the com- 
mittee the documentation behind the two case studies you 
have mentioned? 


Mr Kostiuk: Yes, we could. 


Mr Owens: I would appreciate that. My second ques- 
tion is, what happens with the patient if a firefighter or an 
emergency medical person is HIV positive himself or her- 
self and is involved with a patient? Is it your expectation 
also that the patient should then be informed that the fire- 
fighter or the ambulance personnel who they dealt with 
was HIV positive? 

Mr Kostiuk: That would be a reasonable position in 
our opinion. 

Mr Owens: In terms of how the Health Protection and 
Promotion Act works, and I do not have a great familiarity 
with the act, if a patient comes into the hospital with one 
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of the “reportable diseases,” is it not the duty of the doctor 
to trace the contacts, especially if they have come in 
through the emergency services? 

Mr Kostiuk: Actually, under the present law, under 
the Health Protection and Promotion Act, the doctor is 
required to report that to the medical officer of health for 
the jurisdiction he is in. If the person lives in another juris- 
diction, that medical officer of health passes it to the juris- 
diction that is involved. But the medical officer of health 
then is required, for certain diseases or if he feels there is a 
real hazard, to track down that person’s activities. 

In case of AIDS or HIV, the medical officer of health 
would trace all the people that person has had intimate 
contact with, but if the person had arrived by ambulance 
and had been treated at an emergency scene by firefighters, 
police and ambulance, there is no requirement at the pres- 
ent time for that medical officer of health to go back and 
trace all those emergency care workers who would have 
been exposed as well. 

In the course of a fire department’s investigation—and 
so far there have been a lot of people who probably put 
their jobs on the line, because we have had co-operation 
from the coroner’s department, from doctors and ambu- 
lance personnel who are all technically in violation of the 
Freedom of Information and Protection of Privacy Act. If a 
fire department works hard enough at it, makes enough 
phone calls, contacts the right people, usually somebody 
will break down and give us the information. But in reality 
they should not. We accept their help and appreciate it, but 
they are technically in violation of the Freedom of Infor- 
mation and Protection of Privacy Act. There is no require- 
ment right now under the Health Protection and Promotion 
Act for them to come back and contact us, and in most 
cases they will not unless we go after them. 


Mr Frankford: Just for clarification, you are not just 
talking about HIV. 


Mr Kostiuk: No, that one always gets the most attention 
because there is no cure, but there are a host of other ones, 
including tuberculosis, infectious meningitis, hepatitis B—all 
those are a lot more contagious than HIV is, by the way. 


Mr Frankford: Historically, do you have any knowl- 
edge of the situation with tuberculosis and would that situ- 
ation, whatever it was, have been changed dramatically by 
the Freedom of Information and Protection of Privacy Act? 


Mr Kostiuk: Actually, up to this point, from my own 
example—and it varies across the province, obviously—in 
Metropolitan Toronto, because of our close relationship 
with the department and ambulance services, it probably 
has not had a dramatic effect because they have carried on 
with their co-operation. That is not to say the same thing is 
happening throughout the province, because there are 
smaller communities where the firefighters are not getting 
that information, they are just drawing a blank when they 
go to the well for information. People are saying, “We 
can’t give it you.” The privacy act is the reason they can- 
not. In Metro, it has not been a big problem yet. 

Mr Owens: I am just wondering if this is even the 
correct act to be dealing with this request. I am wondering if 
it would not be better captured under the health promotions 
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and protections legislation. I understand this act is open for 
review, but in terms of its proper placement in order to 
provide effectiveness, do you think it might not be better 
placed under the Health Protection and Promotion Act? 

Mr Kostiuk: The reason we would like it clarified 
here, where this act is now open and health promotions is 
not, is that they are alternately used as reasons for not 
getting it. We are having ongoing discussions with the 
Ministry of Health and we have some allies in that organi- 
zation in many places who are working with us to maybe 
make a policy change in the Ministry of Health to allow us 
to get that information. So I think we can make changes 
there. It is just so that now, when we get changes there, 
they do not come back and say, “The freedom of information 
act prevents it.” It is a question of which comes first. 

Mr Owens: Just one more quick question. Your orga- 
nization spoke to us last week and brought similar con- 
cerns. I raised the question with respect to what the 
firefighters’ association is doing to ensure that the fire- 
fighters receive the proper counselling and family support, 
because of the kind of devastation of that news, whether or 
not the person is infected. I think you mentioned that your- 
self in your presentation, just the simple fact, “I have been 
involved with a person with HIV,” whether it is real or not. 
What kinds of things are you doing to ensure that the 
firefighter, the emergency worker, receives the proper 
counselling? 


Mr Kostiuk: The answer to the question is that the 
fire marshal’s office of Ontario set up the critical incidence 
stress debriefing team. Some big departments have their 
own employee assistance programs and in those you have 
stress debriefing. The smaller departments that do not can 
now contact the fire marshal’s office. They send out 
debriefers or put you on to medical authorities so that kind 
of counselling can take place. 

Mr Owens: Immediately? 


Mr Kostiuk: Within a day’s time, sort of thing, within 
a phone call. It takes some time for them to arrive—no 
more than a day or two. 


The Chair: I was wondering if Mr White would like 
to clarify the point raised by Mr Owens as to whether this 
is the appropriate place to address the questions raised by 
the Provincial Federation of Ontario Fire Fighters. 

Mr White: Actually, I think it was a very good com- 
ment. One thing, for instance, the provincial Freedom of 
Information and Protection of Privacy Act and the municipal 
act do not apply to hospitals, they do not apply to doctors’ 
offices. So there are only certain organizations, for in- 
stance the chief medical officer of health, that would apply 
to the Ministry of Health. If you are looking for some 
wider direction to health care workers, I think you would 
have to go to the Health Protection and Promotion Act. 

We could also look at section 42e again that we were 
discussing with the Ombudsman, where another act allows 
the disclosure of personal information. It is authorized 
under the FOI act, but that is what you get in a general 
purpose act, because there are, I would guess, about 50 to 
75 statutes that authorize the disclosure of personal infor- 
mation. Rather than listing all those in a provincial act— 
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and a similar situation is probably in the municipal freedom 
of information act—the easiest way is to go to the separate 
statutes and allow the disclosure through the separate statutes. 

Mr Owens: Am I to take it then that these folks are 
currently in a position to have that information disclosed to 
them? Is that my understanding of what you are telling me? 

Mr White: I am sorry. Could you repeat that question? 

Mr Owens: Is it my understanding from what you are 
telling me that these folks are currently in a position to 
receive that information? 

Mr White: I do not know what the Health Protection 
and Promotion Act requires. I think you would look there 
for your authority to disclose communicable disease infor- 
mation right now. 

Mr Kostiuk: We agree with his position. That has 
been told to us before. Unfortunately, right now there is no 
act that gives us the authority to request that. It would 
require us going through a private member’s bill or some- 
thing, which would be quite time-consuming. 

The Chair: Thank you for coming along and making 
your presentation this afternoon. We will certainly take 
your comments into consideration when we get around to 
debating proposed amendments to this bill. 
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SOCIAL POLICY GROUP 


Mr Latchford: My name is Vance Latchford, and I 
am the principal of the Social Policy Group. While not 
wanting to draw attention to myself in particular, I would 
advise the committee at this time that by reason of disabil- 
ity I am not able to read my notes and am therefore forced 
to speak to you off the top of my head. So the comments I 
am about to make to you will not necessarily be included 
in the notes, although I am hopeful I can remember 
enough to touch upon what my notes do say. 

I want to start off by saying it is due to Mr Owens’s 
interest that I am here today. He had expressed a particular 
interest in hearing representations from myself and others 
from, I guess, my level within society with respect to the 
impact of fees and the fees provision under the Freedom of 
Information and Protection of Privacy Act, 1987. While I 
have comments with respect to fees, there are some other 
things I want to address as well. 

Along the same lines, I want to take this opportunity to 
thank the staff of the Information and Privacy Commis- 
sioner for their substantial assistance to me in terms of 
providing me with quite detailed background information 
when I sought it, without requiring me to wait 30 days and 
without charging me any fees. That same thanks is also 
extended to the clerk of your committee and his assistant. 
Without the assistance of those individuals I have just 
named, it would have been very difficult for me to assist 
the groups I work with, let alone come and make a presen- 
tation to you. I would like to note that for the record. 

In terms of freedom of information, it is perhaps useful 
to spend a few seconds on what I do. In essence, I work 
with low-income groups who do not have any money, and 
therefore I do not make any money from those groups. I 
am on a disability pension, so any money that is due for 
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fees comes out of my own pocket, because the groups do 
not have money to pay. 

I think it is important to revisit the purpose of the act 
we are reviewing here. The purpose, I think, is to make 
information available, and not only available but I think it 
needs to be made in a timely fashion as well. The provi- 
sion of information to groups who do not have money to 
pay for it is in fact in the public interest because it reduces 
“us and them’”-ism between the groups and the organizations 
or agencies that provide services to them. 

Where I do a fair amount of work with public housing 
tenants, a lot of the anger and frustration arises from mis- 
information provided by housing authority staff to tenants. 
It is after spending about $400 to access public housing 
manuals that I have discovered it is in fact information that 
is not correct that is being provided to tenants. I am not 
talking only of tenants. People on social assistance or people 
who do not have money to avail themselves of this act 
ought to have equal access to the information this act could 
perhaps provide them with. I will get in a few minutes to 
recommendations of how you might facilitate that. 

I will give you an example of something I did in Regent 
Park in 1989. In Regent Park there was a substantial prob- 
lem with security—there still is—with drug dealers, etc. At 
the same time, the local housing authority, both behind 
closed doors with me and also in public meetings with the 
tenants, was repeatedly saying, “We don’t have the money 
to do the repairs you suggest need to be done,” and so on. 
My use of the Freedom of Information and Protection of 
Privacy Act aided myself and other tenants in Regent Park 
to become aware of Ontario Housing Corp policy that re- 
quires local housing authorities to comply with local bylaws. 
A search of the city of Toronto’s local housing bylaw 
yielded the information that the Regent Park buildings 
were not in compliance with the city of Toronto bylaw. 

A three-page presentation was made to the Mayor’s 
Task Force on Drugs in 1989, passing to it the one sheet of 
paper that outlined the OHC directive to local housing 
authorities to comply with local bylaws, together with the 
relevant sections of the city of Toronto building standards 
bylaw. From then on, the city of Toronto, which is much 
more capable and has vastly more resources available to it, 
was able to bring some pressure to bear not only on the local 
housing authority but I think also the provincial govern- 
ment. As a result of that, a couple of million dollars any- 
way has been and is currently being expended in Regent 
Park, hopefully improving the lives of the people who live 
there and also the staff who must work there. 

It is also important that people who lobby government 
or sit down with government staff to discuss issues with 
them be well informed about the issues they are discussing. It 
is to that end that I have spent a considerable amount of 
time with this legislation, and I must say it is complex 
legislation. From time to time I have had some fairly seri- 
ous debates with freedom of information and privacy co- 
ordinators who choose to interpret the legislation one way 
or another, and because it is legislation and because it is 
written the way it is, it is subject to interpretation. 

What needs to happen is that some change takes place 
that sees information being generated at the front end so 


M-294 





the information can be classified at the front end as being 
either accessible or exempt in the first place. I would in- 
clude all classes of information except personal information; 
for example, a housing authority file ought to be kept con- 
fidential, other than made available to me. 

Proposals on changes to be made in the housing au- 
thorities or proposals for changes to be made to the welfare 
system, etc, ought to be available, not only because people 
who are affected by the systems may have comments or 
suggestions that could be of help to the government, but 
because people who are external to the users of the system 
and external to the government may have solutions or 
ideas that could be of value. 

To tie things down so that you have to wait, I would say, 
an average of 45 days to get any kind of documents out of 
the government when you ask for public information really 
impedes the process and makes it adversarial. While the 
intent initially was perhaps co-operative, I think the legis- 
lation and the way some people use it has made it an “us 
and them” kind of thing. It has certainly resulted in my 
spending an inordinate amount of time reading common 
law and legislation and talking to people about, “Gee, how 
do I get that thing?” as opposed to saying, “Gee, what is 
the impact of that thing and how can we as users or recipi- 
ents assist in developing a system that makes more sense 
and that is better for the people concerned?” 

1730 

A couple of words about compliance: Compliance in the 
main is there, but I think there are some difficulties with 
compliance, such as delay and not disclosing information 
because people believe it is not disclosable. I think there 
ought to be serious consideration to reworking the legislation 
so that the freedom of information and privacy co-ordinators 
are given a bit more authority to tell people in the various 
ministries, “You’re taking too long in replying to a request,” 
or, “The information you are choosing to withhold is not 
information that you can withhold, disclosure is warranted,” 
in whatever case it may be. 

At the same time as increasing the authority of the free- 
dom of information and protection of privacy co-ordinators, I 
also recommend that training be increased, not only of the 
co-ordinators but also of the people who must act in response 
to the authority that is delegated to them by their respective 
minister or executive director, whatever the case may be. 

Let’s talk about the question of fees. The fees are too 
much; 20 cents a page is a bit out of line, I think particularly 
when we are looking for stuff that we all know can be 
produced at half a cent to a cent, maybe two cents a page. I 
am talking about policy manuals and background papers 
and minutes of boards or whatever. That sort of informa- 
tion is, I would submit, best placed on a CD ROM or some 
similar electronic medium that might be available through 
the reading rooms of ministries or perhaps the Toronto 
Reference Library or some other such central location so 
that people could go every six months and perhaps look up 
the Ontario Housing Corp board minutes, for example, if 
they wanted to, or the Social Assistance Review Board 
decisions or whatever, and take from them what they see fit 
and not take in what they do not want. Clearly on that sort 
of information the respective legislation for those different 
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institutions makes it clear that certain parts of those institu- 
tions and parts of the operations of the institutions are 
public in the first place. Let’s get that already public infor- 
mation out of the way so that ministry staffs are not having 
to deal with each request as if it were, “What can we deny 
first,” and then talking about what can be disclosed. 

I do not have any more comments at this point. I do not 
know if there are any questions. 


The Chair: First of all, let me apologize to you, Mr 
Latchford, on behalf of Steve Owens, who had to leave to 
go to another meeting, but I believe I have some questions. 


Mr Frankford: I think more a comment than a ques- 
tion. I would really like to compliment you and thank you 
for coming, because I think it gives a very concrete example 
of how access to information is used in very beneficial 
social ways. Apart from what information should be avail- 
able, I really like your bit about the media and your reference 
to CD ROMs. As you say, the technology is there to make 
things very easily available and I am really very pleased 
that you brought that up on your own. 


Mr Latchford: If I just might respond quickly, I think 
in my work over the years in working with groups, it has 
become increasingly important to me that I not be the 
carrier of problems or gripes, but rather someone who can 
help both parties, I guess, or sides look to solutions. Obvi- 
ously there is a cost involved, so that was the reason for my 
looking at that solution. Also, I own a couple of computers. 


The Chair: Thank you, Mr Latchford, for coming 
along here this afternoon and making your presentation. 
When the committee presents its report to the House, you 
will receive a copy of that report, along with all the other 
people who have presentations to the committee. 


ONTARIO CANCER TREATMENT 
AND RESEARCH FOUNDATION 

The Chair: I would ask the witnesses from the Ontario 
Cancer Treatment and Research Foundation to come forward, 
please. Thank you for coming along here this afternoon. 
Sorry we are running somewhat late. That seems to be al- 
ways part of the process. Would you state your name and the 
position you hold within your organization for the record, 
please? 

Dr Holowaty: My name is Dr Eric Holowaty and I 
am the director of the Ontario Cancer Registry. I am re- 
sponsible for the overall operation of the registry, includ- 
ing security concerns and requests for access for the 
purpose of research. With me today is Dr Aileen Clarke, 
who is vice-president and head of the division of epidemi- 
ology and statistics at the OCTRF, who was previously the 
director of the registry. Also with me is Dr Derek Jenkin, 
who is vice-president and chief executive officer of the 
Toronto Bayview Regional Cancer Centre. 

I understand it is customary at these hearings to have 
one person only make the presentation, but I would like to 
share this task with Dr Jenkin. I would like to present our 
foundation’s view of the impact of the Freedom of Infor- 
mation and Protection of Privacy Act on the Ontario Can- 
cer Registry. 
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The Chair: We generally like everybody to participate 
in the proceedings. It may have been a tradition in the past—I 
am not sure of that—but everybody here today is welcome to 
jump in at any time and give their two cents’ worth. 


Dr Holowaty: Thank you. Dr Jenkin will present our 
foundation’s view on the implications of this legislation on 
patient care in our regional cancer centres. I will not pres- 
ent the entire brief, as I have distributed it to you, but I will 
present approximately half of it. 

The Ontario Cancer Treatment and Research Founda- 
tion, which I will refer to subsequently as the OCTRF, was 
incorporated in 1943 by an act of the provincial Legisla- 
ture to conduct a program of diagnosis, treatment and re- 
search on cancer throughout Ontario. Included within the 
objects of the OCTRF, are the adequate reporting of cases 
and the recording and compilation of data, with the provi- 
sion that the data be used for medical and epidemiologic 
research. This objective is met through the establishment 
and maintenance of a province-wide cancer registry, 
known as the Ontario Cancer Registry, or the OCR for short. 

The OCTRF is a schedule 2 agency and does not fall 
directly under the Freedom of Information and Protection 
of Privacy Act. If those who supply the registry with can- 
cer patient information, currently on a voluntary basis, fell 
under the provisions of the act and were curtailed from 
sending information to the registry, the effect on the regis- 
try would be disastrous, negating most of its usefulness 
because of incompleteness of registration. 

I want to provide more details about this concern, but 
first I will begin with a very brief description of the opera- 
tion of the Ontario Cancer Registry. It has been operated 
by the OCTRF since 1965 and it is a vital element of 
cancer control in Ontario. Literally hundreds of requests 
for information are filled each year from a broad array of 
agencies and individuals. Appendix B describes the users 
of the Ontario Cancer Registry and provides more detailed 
information about well over 100 requests we have filled 
from the provincial government since 1983. 
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The Ontario Cancer Registry is one of the largest popu- 
lation-based cancer registries in the world. In the year 
1989 alone, almost 40,000 new cases of cancer were diag- 
nosed in Ontario. It is anticipated that this number will 
increase by a further 50%, so that by the year 2000 there will 
be approximately 60,000 people newly diagnosed with 
cancer. This rapid growth in the burden of cancer in On- 
tario has major implications for those planning cancer care 
services. It also serves to illustrate a very useful purpose of 
the OCR, namely, to project the future burden of cancer. 

The OCR employs a unique method of cancer patient 
registration, based on computerized record linkage tech- 
niques for linking cancer patient files that were originally 
prepared for other purposes. There are four of these files. 
They include all hospital separation records with a diagno- 
sis of cancer, and these are supplied by the Ministry of 
Health; all pathology reports with a mention of cancer, and 
these are supplied by all licensed pathology laboratories in 
the province; reports from the Princess Margaret Hospital 
and all of the foundation’s regional cancer centres; and 
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finally, reports of death certificate information for all On- 
tario residents dying in Ontario, and these are supplied by 
the registrar general’s office. 

All of these source files contain identifying informa- 
tion that includes patient name and date of birth for all of 
them and health insurance number for three of the four, as 
well as diagnostic information. A detailed listing of all the 
data elements on these four files is in appendix C. Again, 
the reporting of this patient-specific information is done on 
a voluntary basis. 

The accuracy of our record linkage is heavily dependent 
on the completeness and accuracy of identifying information 
on the files that are supplied to us. Because of the dynamic 
nature of the registry—that is, new records describing the 
same patient must be allowed to link to older records—and 
because of the need to accurately identify subsequent can- 
cers in the same patient, it is essential that personal identi- 
fiers, including name, date of birth and health insurance 
number, continue to be collected and retained. Without this 
provision, multiple counting of a single cancer would be a 
serious problem, grossly inflating estimates of cancer risk 
in Ontario. These identifiers are also necessary to ensure 
that data about individual patients in the registry are complete 
and accurate. Retention of these identifiers also ensures 
that good cancer survival statistics are produced and that 
patient-specific information is available for certain epide- 
miologic studies. 

If the OCR were to fall directly under the provisions of 
the Freedom of Information and Protection of Privacy Act, 
it would appear that it would be operating in violation of 
this statute. Under subsection 38(2), 

“No person shall collect personal information on be- 
half of an institution unless the collection is expressly au- 
thorized by statute, used for the purposes of law 
enforcement or necessary to the proper administration of 
lawfully authorized activity.” 

Further, under section 39, “Personal information shall 
only be collected by an institution directly from the individ- 
ual to whom the information relates.” 

While the OCR does not yet fall under the Freedom of 
Information and Protection of Privacy Act, it would seem 
that at least two of its suppliers do, the Ministry of Health 
and the Ministry of Consumer and Commercial Relations. 
If access to the information provided by these suppliers is 
denied, then the usefulness of the OCR would become so 
limited that the operational cost probably would no longer 
be justified. The notion that explicit patient consent ought 
to be required as a prerequisite of cancer registration, 
while a noble idea, would be quite impractical. It is clear 
from the experience in Europe that such a requirement 
would produce an uncontrollable selection bias and an un- 
acceptable distortion of cancer rates and frequencies. The 
effect would be so disastrous that the data would be largely 
uninterpretable and of little value. 

Now I want to say a few words about the uses of the 
data in our database. Under the Cancer Act, information in 
the registry is to be kept confidential and not to be used or 
disclosed to any person for any purpose other than for 
compiling statistics or carrying out medical or epidemio- 
logic research. Tremendous advances in health have been 


M-296 








achieved over the past century as a direct result of epide- 
miologic research and environmental controls. With the 
application of epidemiology to the study of chronic dis- 
eases we have gained much useful knowledge about the 
role of occupation and lifestyle and the environment as 
causes of chronic disease. Most epidemiologic research 
depends on the collection and use of personal information. 

In such studies it is often difficult to gain a fully in- 
formed consent from the subjects under study. For exam- 
ple, in many record linkage studies in which a historical 
roll of subjects who have had an exposure of many years 
in the past, such as may be defined from employment 
records, is matched to a current disease register we have 
the opportunity to study in an efficient but powerful way, 
the possible association between an exposure and an out- 
come. For many chronic diseases, particularly cancers, 
causal exposure may precede clinical detection by 20 or 30 
years or more. Obtaining consent from all subjects is usu- 
ally impossible for the researcher. Many subjects will have 
left the workplace and will be untraceable, while many 
others will often have died. 

In another form of epidemiologic study known as case- 
control studies, where subjects who are known to have had 
the disease of interest are interviewed about previous ex- 
posures and compared to subjects not known to have the 
disease, a fully informed consent is often undesirable. That 
is, full release of all study details may cause a large reporting 
bias in such studies, not to mention undue anxiety and 
distress about potential causes that are later disproven. 

In spite of many citizens wanting reassurance that their 
personal information is not being misused, it is hard to find 
examples of public disquiet related to use of personal in- 
formation for epidemiologic research. We are not aware of 
any examples of such studies ever breaching patient confi- 
dentiality. We believe that most citizens, including cancer 
patients, are glad that health information that is routinely 
collected as part of patient care and administration is put to 
good, judicious use by epidemiologists. This information 
may be a source of help to many others, without causing 
undue harm or embarrassment to cancer patients. Over the 
years, we have received many unsolicited letters from can- 
cer patients to this effect. 

We believe that citizens should have control over the 
extent to which information about them is available to 
others. However, we believe this right is not an absolute 
one and that the risk of personal harm must be weighed 
against the benefits to public health and safety. There are 
many instances where the public interest is held to over- 
ride the claims of the individual, including mandatory noti- 
fication of infectious diseases and births and deaths. In 
order to protect good epidemiologic research, it may also 
be necessary to make the reporting of cancer mandatory in 
Ontario, as it is currently in some other Canadian provinces. 

Now I want to say a few words about the steps we take 
to protect this data. The Cancer Act of Ontario, which I 
have placed in appendix D, legally enables the Ontario 
Cancer Foundation to collect information relating to cancer 
patients treated in Ontario. Under section 5, the object of the 
foundation, includes, “(f) the adequate reporting of cases 
and the recording and compilation of data;” This section is 
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not very precise. It certainly does not impose a mandatory 
requirement on anyone to report cases of cancer. 

The Cancer Act also states, “Any information or report 
respecting a case...shall be kept confidential and shall not be 
used or disclosed to any person for any purpose other than for 
compiling statistics or carrying out medical or epidemiologic 
research.” All employees and researchers with access to iden- 
tifying information must sign an oath of confidentiality. 

The computerized database resides in a mainframe 
computer which is dedicated to the operation of the registry. 
This computer is located in a locked room with restricted 
access at the head office location of our foundation. It is 
equipped with a RACF security system with strict control 
over passwords. On-line access to this database is only 
permitted for staff who require access as a condition of 
their employment and who have signed a security briefing 
attestation. Off-site access is not permitted. All paper re- 
ports containing identifying patient information are stored 
either in locked cabinets or in a locked filing room, when 
not in use. 

Policies and procedures exist concerning the processing 
of requests for access to cancer patient information. I have 
appended these policies and procedures in appendix G. 
Requests from researchers must be in writing and they 
must be sufficiently detailed to enable decisions to be 
made about the scientific merit of the proposed study and 
the necessity for identifying information, as well as the 
determination that safeguards will be adequate to ensure 
confidentiality. Requests for the release of identifying in- 
formation for the purpose of patient contact must be re- 
viewed and approved by a subcommittee which is 
responsible to the board of the foundation. Summary re- 
ports or papers describing cancer patient information that 
may be of an identifying nature, and this includes small 
frequencies in small areas, are not permitted. Where pa- 
tient contact is necessary for proposed study, ethics review 
committee approval is also required, as well as written 
consent from all attending physicians. 

In summary, both the procedures of registration and the 
optimal use of data in the OCR make it essential that indi- 
vidual cancer patients be identified. If registration in the 
OCR is to be accurate and complete, we will continue to 
need to collect data about individual patients from the four 
sources that currently report to us. It is essential that per- 
sonal identifiers, including the patient’s name, date of birth 
and health number, continue to be collected. 


The Chair: Sorry to interrupt at this particular point. 
There is going to be a vote in the House. It is possibly a 
five-minute bell. I think we had an agreement earlier that 
we would go and vote and come back and continue these 
proceedings once the vote has been taken. So we will ad- 
journ the committee hearings until after the vote and we 
will hold the clock. 


The committee recessed at 1751. 
1806 

The Chair: Sorry for the interruption, but you may 
again proceed. 


Dr Holowaty: Let me finish with a summary of my 
presentation. 


23 OCTOBER 1991 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


M-297 





Both the procedures of registration and the optimal use of 
data in the registry make it essential that individual cancer 
patients be identified. If registration is to be accurate and 
complete, we will need to collect data about individual 
patients from the four sources that currently report to us. 

The requirement that patients give explicit consent in 
order to be registered in the registry would cause uncon- 
trollable selection and unacceptable loss and distortion of 
cancer data, negating most of the value of the registry. 
Adequate safeguards for protecting patient confidentiality 
can be met through appropriate security procedures that are 
currently in place. In order to protect the registry and its 
suppliers we believe it will be necessary to make the report- 
ing of cancer legally mandatory in the province of Ontario. 

We believe the data protection laws of Ontario should 
ensure reasonable but controlled access to health records 
and databases so as to facilitate good research, while at the 
same time safeguarding against unauthorized disclosure. 

As custodians of cancer patient information in the reg- 
istry, we have a duty to ensure that these records are made 
available for the purpose for which they were collected, 
and that is cancer research, but at the same time to protect 
them from improper use. We ask for your support to ensure 
that the Freedom of Information and Protection of Privacy 
Act, whether or not it is extended to cover additional agen- 
cies, including the Ontario Cancer Treatment and Research 
Foundation, will not prejudice the operation of the Ontario 
cancer registry. We ask you support to our recommendation 
that the reporting of cancer be made mandatory in Ontario. 

On behalf of my colleagues, I want to thank the members 
of this committee for their attention. Before I turn it over 
to Dr Jenkin, I would like to ask if there are any questions 
relating to this issue of the Ontario cancer registry. Again, 
thank you for your attention. 


Mr Frankford: I would love to have an extensive dis- 
cussion, as I happen to be in a position not only as a 
physician and legislator but also a patient, so presumably I 
am registered there, but maybe I should be able to check. 


Dr Holowaty: To tell you the truth, the database can- 
not be used to verify that information. We do not have the 
right to search it for that reason. It is conceivable that at 
some time in the future that information, if indeed that is 
true, may be used for research purposes, but we cannot use 
it for any other reason. 


Dr Clarke: Under the present cancer legislation, it can 
only be used for medical and epidemiological research, so 
that on one occasion when I was director of the cancer 
registry I was asked to disclose a patient’s information for 
the care of that particular patient and the Cancer Act legis- 
lation did not permit me to do so. So if you were to ask Dr 
Holowaty, in a letter of writing, if your name was in the 
cancer registry, he would have to tell you he would be 
unable to release that information to you. But if your name 
were on a hospital discharge, you have a pathology report 
or you were seen at either the Princess Margaret Hospital 
or at a cancer treatment centre, it is very probable that your 
record is in there without your voluntarily giving that in- 
formation and having given informed consent that infor- 
mation be in the cancer registry. 


Mr Frankford: I do not want to hold up people’s 
time, because I could go on. Switching to my physician 
role, what if I wanted to do a small study on males of my 
age with my condition and look for some common factor? 


Dr Holowaty: It would depend on the detail you 
would require for that study. If you required detail about 
individual patients that might include information of an 
identifying nature, even if you had no intention of contact- 
ing those patients, you would be required to submit a pro- 
tocol that would be reviewed to determine not only that 
you take adequate precautions to safeguard patient infor- 
mation, but that there was sufficient scientific merit, as a 
condition to release of that information. We have received 
many questions that can be answered quite easily just 
through data aggregates that we routinely assemble. Much 
of that sort of information can be provided very quickly to 
patients or many others—that you will see we describe in 
this brief—who use the registry. 


Mrs MacKinnon: I am sitting here with very mixed 
emotions, because I was absolutely unaware that this type 
of facility existed. So I am sitting here asking myself: “It 
exists; why? Obviously for research.” But I am also saying 
to myself—there is cancer in my family, so I am a bit 
emotional—“Do I want it spread all over the country that 
this cancer exists?” Also I am wondering, is this the only 
one there is in Canada? If so, why? 


Dr Holowaty: If I can answer, there is a cancer registry 
in every province and both territories of Canada. This is one 
of the few nations in the world where we have complete 
cancer registration in our country. 

As I said in my presentation, there are no instances, that 
we have any knowledge of, of a single breach of patient 
confidentiality as a result of epidemiologic research. We 
believe that the researchers take this very seriously and exer- 
cise every possible precaution to safeguard this information. 
Yet it is not well known that these registries do exist and 
carry on research. 

I did not describe the nature of the research. It is in my 
brief and you will see there are a number of projects. I 
describe half a dozen currently under way that are of direct 
benefit and very relevant to the citizens of Ontario, 
whether it is shedding light on the relationship between the 
child and leukaemia and nuclear reactors, or a relationship 
between electromagnetic radiation and cancer, or the effec- 
tiveness of cancer screening programs. There are a number 
of these studies under way. In all of these cases, there is no 
direct patient contact, but individual patient information is 
necessary for the purposes of accuracy of the study. Again, 
this is in my brief. 

Mrs MacKinnon: You say there are these cancer reg- 
istries all across Canada and in both territories. Are they— 
the only word I can think of—interconnected? 


Dr Holowaty: They are. There are agreements to ex- 
change information about cancer patients with other regis- 
tries. For example, if Ontario residents living in 
northwestern Ontario near Kenora venture to Winnipeg, as 
many do for their cancer care, then that information will be 
supplied by the Manitoba Cancer Treatment and Research 
Foundation to our foundation, so that we will have accurate 
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and complete information about all Ontario residents who 
have cancer. There is an effort, at the national level, to 
create a national database, so that all of this information 
may be brought together in a single database, but the effort 
has been under way for several years and will require care- 
ful agreements in order to build such a database. In the 
event that such a database is created, it will be the largest 
national database of its kind in the world. 

There are over 200 such cancer registries in the world, 
but there is no nation, I believe, that has a registration as 
complete as Canada’s. 


Mrs MacKinnon: Just one last short question: Does 
the patient know about this before the name goes on the 
registry? 

Dr Holowaty: That is an important question. I believe 
the majority of patients will not know about this. 


Mrs MacKinnon: | thought so. 


Dr Holowaty: This is probably because, as I de- 
scribed, we use files of information that are prepared for 
other purposes, and copies of these are transmitted to us in 
order to allow us to build a complete and accurate cancer 
registry. We are not out in the field to collect this informa- 
tion, it is transmitted to us. This is done for reasons of 
efficiency and increasing concern about the cost. Within 
health care, we know that this is a more efficient way to 
build a cancer registry. We would certainly have no objec- 
tions to sharing the knowledge with cancer patients that 
such a registry does exist, though. 


The Chair: Thank you. Did you want to make a 
comment? 


Dr Clarke: Just as a supplementary, but I think my 
colleague can speak to it. It has been found that if you 
were to say to a cancer patient who has just being diag- 
nosed with a disease that we have to realize means that one 
out of the patients diagnosed will die and therefore it is a 
dread disease to be told you have, “We would like you to 
sign this form to allow your information to be sent to the 
Ontario Cancer Registry,” I do not think any patient is in a 
state to make an informed decision. They want to know, 
“What is the Ontario Cancer Registry? Is my name going 
to be broadcast to the world?” What has been found is that 
when that provision is introduced, which happened in Ger- 
many with the reunification of Germany, the East German 
cancer registry had to close, because in 50% of cases the 
physician does not wish to ask that question and the pa- 
tient does not want to think about it at that point in time. 


Mr Owens: Would non-physician groups wishing to 
carry out studies—and I am referring specifically to 
unions, for instance, that are wanting to do health and 
safety research—be able to access this registry, and how 
would they go about doing it? 


Dr Holowaty: Many studies have been undertaken of 
the relationship between occupation and cancer in Ontario. 
Most of the involvement has been through the Ministry of 
Labour, though. That is often how trade unions deal with 
their concerns. Again, the same procedures apply. A proto- 
col has to be submitted. There has to be scientific merit. 
Where a report is to be prepared to describe the findings, 
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all care must be taken so that no information of an identi- 
fying nature is released. This is particularly problematic in 
small workplaces, where perhaps 100 or 200 employees 
may be working. Just the knowledge that one has a partic- 
ular kind of cancer, without any obvious identifiers, may 
be enough to link who that person is in that workplace. So 
we recognize that concern. In an instance like that, we 
would not allow the release of such a report. There are 
ways to mask that information yet none the less make the 
point whether there is scientifically valid information that 
there is an increased risk in that workplace setting. 


The Chair: Does anyone else want to make further 
comments? 


Dr Holowaty: If not, perhaps I could introduce Dr 
Jenkin, who wants to present his concerns about the im- 
pact of the legislation on cancer patient care. Dr Jenkin is a 
radiation oncologist and specializes in the care of children 
with cancer. He is also the chief executive officer of the 
Toronto Bayview Regional Cancer Centre, which is one of 
the largest cancer centres in Ontario. 
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Dr Jenkin: I only wanted to speak very briefly on the 
impact of the Freedom of Information and Protection of 
Privacy Act on practising cancer physicians in the prov- 
ince. Before I do that, though, I have one comment in 
relation to the cancer registry. It is of extreme value to 
academic physicians who are evaluating the treatment of 
cancer and the outcome of cancer. 

Just one example: In this last year, I was involved with 
a study at the Hospital for Sick Children of one particular 
childhood tumour where we knew that at that hospital two 
thirds could be cured, which is a result as good as any in 
the world and perhaps better than most. We were able to 
ask the question, what is the result in the rest of the prov- 
ince? We found that in the rest of the province substan- 
tially less than half of the children were being cured. That 
has led to another study to evaluate why that is the case. I 
think one could predict with reasonable certainty that 
when that is completed, recommendations will be made 
that will actually improve the outcome in the rest of the 
province by one mechanism or another. To a practising 
physician, the cancer registry provides valuable data that 
allows important studies to be done. Obtaining a cure in 
cancer is not only a question of getting new knowledge; it 
is a question of properly applying current knowledge. 

Coming back to the more general question of the im- 
pact of the act on the practising cancer physician in the 
province and perhaps one could say more generally to 
physicians practising in the province, I think physicians in 
general are very supportive of an act of this type. Their 
concern is really only one, and that is that the act not 
directly or indirectly do anything that would be harmful to 
either the patient or the community at large. Clearly that is 
not the intent of the act, but it is always a difficult issue 
that freedom of information and protection of privacy are 
finely balanced. It is not easy to properly weigh those two 
extremes to get the appropriate interchange of information. 

What I thought I would do was just describe one area 
where there is concern and two areas where there might be 
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concern. As an area where there is concern, I would just 
describe one current process at Sunnybrook Hospital that 
has changed because of legal interpretation of the current act. 
That relates to what happens to the final note summarizing 
a patient’s hospital admission. It is true of cancer patients 
and all the other patients in the hospital that in the past 
those notes were circulated to all the referring physicians 
automatically on discharge of a patient as an appropriate 
transfer of information between the physicians identified 
by the patient as caring for them. 

In the last year, that has been changed. We are not 
allowed to send out those notes without having in our 
possession the signed consent of the patient. That may 
seem a good principle in one way, but in practice one finds 
that frequently that consent is not available and signed. In 
those circumstances, these notes are not allowed to go out 
by the hospital. 

I have no doubt that in a majority of those cases it is a 
failure to get the form signed and not an indication of a 
patient’s wish not to have the information sent out, so I 
think at the present time we are substantially risking some 
patients by not transferring appropriate information. In that 
regard, I think the act could be clarified in determining 
who has the initiative in saying yes or no to the transfer of 
information, that in this particular— 

Mr Frankford: If I can interrupt and ask for clarifica- 
tion, is this a universal hospital policy now or is Sunnybrook 
special? 

Dr Jenkin: I am sure every hospital has a somewhat 
different policy. Some will be doing that; some will not be 
doing that. I really have no information on what proportion 
are doing that at the moment. 

Mr Frankford: But this is a consequence of the— 

Dr Jenkin: It is a consequence of what is felt to be a 
change in this type of act. At the moment the onus is on 
the hospital to obtain consent. It seems to me that the same 
end could be achieved by notifying patients on admission 
and providing them with a form that allowed them to say, 
“No, I don’t want this information to be sent out,” but if 
they do not take that action the information will be sent out. 

In that regard, we sent out from the cancer centre over 
the last 10 years more than a million pieces of information 
to physicians about patients. I have to say that in the last 
decade not a single complaint has been received from a 
patient on those million bits of data transfer with regard to 





some breach of privacy. I think it has generally been the 
experience in hospitals that patients very rarely feel there 
has been a breach of privacy in what has been the classical 
method of transferring information between physicians. 
That is one area where current practice has changed and I 
feel has changed to the disadvantage of the patient. 

There are areas of potential concern. Cancer care is 
interdisciplinary. What that means is that several physi- 
cians are involved in making a treatment decision on a 
diagnosis with regard to a patient with cancer. They clearly 
can only make that decision if they have total access to the 
information on that patient. Clearly it is in the patient’s 
interest and it is virtually always the patient’s wish that the 
information be appropriately shared, but there is concern 
that patients may be required to sign something to say that 
information can be shared. If that were the case, it un- 
doubtedly would impede the transfer of that information 
just as it is currently impeding the sending out of summary 
notes about a patient’s care in hospital. 

We have that type of concern. Then, when it comes to 
Care in a Cancer centre, and that is long-term care where 
we follow patients for many years, when patients first 
come to us they sign a consent form that says the data 
relating to their illness can be used for research purposes— 
and that gives us authority to send it to the cancer registry, 
although patients very rarely ask what that means, “using 
it for research purposes”—and on the other hand that we 
can send information to all their physicians. 

With that consent, we assume that consent is of indefi- 
nite duration and we never again ask a patient for consent 
to do that. There again, that has never been any sort of 
problem for us. I would certainly hate to see any legisla- 
tion that meant every X number of months we were re- 
quired to obtain a new patient consent to say we could 
continue with that practice. I think it is fair to say that in 
health information, the classical methods of practice have in 
fact been very successful and have rarely led to problems. 


The Chair: Did you wish to make a presentation? 
Dr Clarke: No. 


The Chair: This committee stands adjourned until 
Wednesday, October 30. Thank you for coming along here 
this afternoon. I am sorry you had to wait a little extra, but 
sometimes that is how it goes in these public hearings. 


The committee adjourned at 1828. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Wednesday 30 October 1991 


The committee met at 1540 in room 228. 


REVIEW OF FREEDOM OF INFORMATION 
AND PROTECTION OF PRIVACY ACT, 1987 
Resuming consideration of a comprehensive review of 
the Freedom of Information and Protection of Privacy Act, 
1987. 


The Chair: I call the committee to order. 


Mr McClelland: I would like to make a couple of 
brief remarks. Having seen Mr Cooper’s tie, I regret that I 
am saying this because I want to see more of the same. I 
understand this is my last day with this committee. As 
General MacArthur said, “I shall return, all things being 
equal,” if nothing else to visit some old friends in Cincin- 
nati together with Mr Cooper. I just wanted to say thanks, I 
have enjoyed it. I regret that I am moving elsewhere. Be 
forewarned, Mr Cooper: I will be back and I like your tie. 


Mr Villeneuve: Is this a sabbatical for your leader- 
ship run? 

Mr McClelland: This is to further my education else- 
where. I just wanted to make those comments before I 
move on. 


Mr Owens: Just a comment from the government side 
of the committee, we are shocked to hear that Mr McClelland 
is leaving—shocked and appalled, as the Globe and Mail 
would say—but we have appreciated the contribution Car- 
man has made to the committee, his insights—all two of 
them—the brainstorms that he claims are brainstorms but 
perhaps are only slight drizzles. We are not pleased that 
Carman is leaving and I hope that his successor will be as 
kind to the third party members as Carman has been in 
showing guidance and leadership. 


The Chair: On behalf of all committee members, we 
are sad to see you go and wish you well because I know 
you have contributed to the non-partisan air that exists on this 
committee. Your help and advice have contributed to that. 
Thank you for all your participation. 


FEDERAL EMPLOYERS TRANSPORTATION AND 
COMMUNICATIONS ORGANIZATION 


EMPLOYERS’ ADVOCACY COUNCIL 


The Chair: At this point I would ask the first set of 
witnesses to come forward. I understand you are from the 
Federal Employers Transportation and Communications 
Organization and from the Employers’ Advocacy Council. 
Thank you for coming here this afternoon. If you could 
each state your name and what position you hold in your 
organization, please. 

Dr Rickwood: My name is Dr Roger Rickwood. I am 
co-chair of the workers’ compensation subcommittee of the 
Federal Employers Transportation and Communications 


Organization. I am also a director of health, safety and 
environmental affairs for Canada Post Corp. 

Mr Cryne: My name is Stephen Cryne and I am the 
executive director of the Employers’ Advocacy Council. 
You have a brief that was prepared rather hurriedly by our 
office this morning and I do apologize for the error in 
identifying this committee as the standing committee on 
resources development. Please excuse my oversight on that. 


Dr Rickwood: I have with me two of my colleagues: 
Charles Sheehan from Canadian Pacific Railways, the gen- 
eral claims agent for this region, and Mr Curtis McDonnell, a 
solicitor from the Canadian National Railway. 

This represents the first time our organization, and for 
that matter the Employers’ Advocacy Council—Canada 
Post is a corporate member of the Employers’ Advocacy 
Council as well—have tried to look at the linkages be- 
tween the freedom of information act and the Workers’ 
Compensation Act. It has not exactly been a topic that has 
had a great deal of discussion. 

I propose to make some introductory comments and 
then I think it would be appropriate for Mr Cryne to make 
his comments, then we could deal with questions collectively, 
because the subject matter we deal with is the same subject 
matter essentially. 

Our first concern is that the board did not appear. Even 
though the board submitted a written brief, we would have 
expected the board to come and make a presentation to this 
body in support of its brief because we think that would 
help in the process of getting the issues out and discussed. 
That is a concern we have. The federal employers’ group 
does not take any particular position on the Workers’ Com- 
pensation Board brief. It stands for itself. I understand Mr 
Cryne, however, probably will deal with certain aspects of 
the board brief. 

On behalf of the federal employers, we first of all are 
in a unique situation in that for some purposes we fall 
under provincial legislation and for other purposes we fall 
under federal privacy legislation. Exactly where the 
boundary is has never really been determined by any court. 
To some extent, we are not sure what all the impacts might 
be on us as federal employers. 

What I wanted to do today was talk about some con- 
cerns we have and overall goals that we think should be 
looked at or at least taken into account by the committee in 
doing its review. We understand you are mandated by stat- 
ute to review the act to see how it has been performing and 
whether any amendments should be made to make sure it 
works better and that there are no abuses. 

We have some concern, as employers, that information 
we supply in trust to the compensation board may be ac- 
cessed by third parties and used for purposes other than 
what is originally intended. This is dealt with in the board 
brief and it is also dealt with in Mr Cryne’s brief. 
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We wish to assert the principle that information we 
supply to the board should stay with the board and should not 
be taken out and used in any way that could individually 
identify a particular company. It should be used only in a 
generic way for general statistical purposes, because that is 
the way we understand the material is given to the board. 
That is the first principle we want to put before you. 

The second principle comes from a concern—and we 
have heard rumours but we have not been able to track 
them down in any specific way—that there is a proposal to 
amend the act or at least have the act interpreted in a way 
that would make it much more difficult for employers to 
get information under section 77 of the Workers’ Compen- 
sation Act, and that there would be an additional stage of 
review required by the privacy act before we could get 
access to information through section 77. When there is a 
question in the file, we request, through section 77, access 
to the administrative file and the medical file of the worker. 
The worker, if he has any objections, can indicate so and 
that matter is taken to the Workers’ Compensation Appeals 
Tribunal and the tribunal decides whether the information 
can be released or not. We think the present provisions 
under the Workers’ Compensation Act are sufficient to 
maintain the privacy and the appropriate use of the infor- 
mation, and we do not see any need for additional control. 

What has reached our ears is a concern that rather than 
be treated as clients of the Workers’ Compensation Board 
we might be treated in a third-party situation and be put 
through a more extended process by which we would have 
to require information which we need to deal with files 
that we may find doubtful. For us, getting access to infor- 
mation quickly is very important in trying to get workers 
who are injured back to work in a modified-duties type of 
situation, so anything that inhibits our getting information 
quickly could delay the speedy return to work of the person 
and the appropriate kind of rehabilitation and treatment. 


1550 

Also, as employers, we are not interested in challenging 
every claim. There is some view that employers go around 
challenging everything. If we can get adequate information 
that shows the case is a legitimate and well-founded claim, 
then we have no problems with it and we will allow the 
board to continue processing and handling the claim. 

Often, however, we are in a doubtful situation. We do 
not know the dimension of the claim and, for that reason, 
the present procedures under the compensation act appear 
to be working adequately. We do not know of any abuse 
and over the years we have had an opportunity to read the 
various section 77 applications that have been made and 
have gone on appeal to the Workers’ Compensation Appeals 
Tribunal, and we think that the tribunal has handled those 
issues in a Satisfactory manner. Sometimes the employer is 
successful, sometimes the employer is not, but we have 
confidence in the appeals tribunal in discharging that duty to 
the public of Ontario, ensuring that information is only pro- 
vided when there is a just and adequate need for that informa- 
tion. So I guess we are here seeking you to scrutinize any 
kind of application that might be made to you to change that 
provision, because we do not feel that is appropriate. 


Those, in general, are the comments the federal 
employers’ group would like to make. What I propose to 
do is let my colleague from the Employers’ Advocacy 
Council, Mr Stephen Cryne, make his comments, and then 
if we can be of assistance in answering any questions or 
providing you with any further information you would 
like, we would endeavour to do so. We realize this is not 
one of the topics that probably gets a lot of discussion or a 
lot of scrutiny, but we think it is an important matter and 
we as employers want to play a larger role in looking at the 
linkages between the Freedom of Information and Protection 
of Privacy Act and the Workers’ Compensation Act, to 
make sure that most statutes work well and the interests of 
the public in Ontario are well served. 

Perhaps I should describe the federal employers’ group 
before I close. We represent 19 companies across Canada, 
with some 200,000 employees in the province of Ontario. 
The major transportation and communications companies— 
Canadian Broadcasting Corp, Canadian National, Canadian 
Pacific, Air Canada, Canadian Airlines, Bell Canada—are 
the companies we represent, and as major employers we 
try to see that appropriate programs are in place to get our 
injured workers back to work. We would like to see that 
this is done in the fairest and most timely fashion possible. 


Mr Cryne: By way of introduction, the Employers’ 
Advocacy Council is a volunteer non-profit organization 
of employers across Ontario. We have been incorporated 
since 1986 and currently over 1,500 members belong to 
our organization. Our objectives are relatively straightfor- 
ward, and those are to effect constructive change to the 
Ontario workers’ compensation system, to lobby on behalf 
of employers before both the board and the government on 
major policy issues, and to educate employers on all aspects 
of workers’ compensation. 

Echoing the comments of Dr Rickwood this afternoon, it 
is important that we look at the interaction between various 
pieces of legislation and the impact they may have upon 
the Workers’ Compensation Act. The changes to other 
pieces of legislation could have significant impact upon 
the way with which the employer community is dealt with 
under the Workers’ Compensation Act. 

I would like to echo the comments on section 77, which 
deals with the access to information under the Workers’ 
Compensation Act. The present situation works relatively 
well. The procedures that have been developed by the 
board are relatively well entrenched within the system now. 
They are well understood within all of the communities and 
they are relatively well followed for the most part. 

The Freedom of Information and Protection of Privacy 
Act impacts upon the information collected and main- 
tained by the board. Much of this information surrounds 
not only the individual claimant histories that are gathered 
by the board, which includes the medical information, etc, 
but also business information that is received from em- 
ployers. This information includes financial information, 
business activity and staffing levels, and much of that in- 
formation is provided to the board in accordance with sub- 
section 97(1) of the Workers’ Compensation Act. 

We are concerned that the confidentiality of this informa- 
tion is maintained and that it is not released to competitors 
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in the business community. We understand that section 17 
of FIPPA may be interpreted in such a manner that would 
not extend the exemptions set out in that section to the 
financial information supplied to the board by employers. 
We believe this exemption ought to be extended to that 
employer information collected by the board in the normal 
course of business. It is our opinion that FIPPA was not 
intended to require such disclosure. 

In addition, disclosures would serve no public interest, 
as the board itself provides, to groups that may require it, 
certain statistical data such as accident trends, total claims, 
the employer base and the payroll base of certain indus- 
tries; all of that information is made available by the board 
upon request. Any requests for specific firm information, 
however, would likely be made by individuals seeking to 
gain benefit from the release of such information. 

There have been several requests made for information 
from the Workers’ Compensation Board, and one instance 
of that was a listing of firms that were subject to certain 
penalties under the Worker’s Compensation Act. It was felt 
by many in the employer community that this request was 
made for business purposes by a consultant, to go out and 
seek business from those firms that were presently under 
penalty situations with the WCB. 

In reviewing the exemption criteria in section 17 and 
section 21, names and addresses are supplied to the WCB 
on specific registration forms, which must be completed 
by all employers who fall under the jurisdiction of the 
Ontario Workers’ Compensation Act. This is commercial 
information, and meets the first part of section 17. 

The information supplied to the board by employers 
upon registration with the board is supplied on WCB form 
0944A; there is a copy of that appended to the submission 
I gave you. The registration form requires the employer to 
disclose information about the firm: its location; its Revenue 
Canada employer number; the total number of employees 
it has; senior management information, including social 
insurance numbers and home addresses of those officers; 
business references, and other activity including banking. 

The firm registration form provided to the board ex- 
plicitly states that all information is strictly confidential. It 
is clear that the intention of the board is not to release this 
information and that such release would only prejudice the 
individual employer. Employers filing such information 
with the board do so with this written, explicit guarantee in 
mind. To permit the release of such information would 
seriously undermine the openness with which employers 
supply this information to the board and disturb the relation- 
ship of trust that exists between the employer community 
and the board on this matter. 

Under the provisions of section 21, disclosure of personal 
information is exempt. In our submission, corporate infor- 
mation can be construed as personal information. Indeed, 
much of the information that is provided on the firm regis- 
tration form is of a personal nature. Names, addresses and 
social insurance numbers of officers, references and bank- 
ing information are all examples of personal information. 

In the Interpretation Act, the word “person” includes a 
corporation in every act unless the context requires other- 
wise. In our respectful submission, corporations ought to 


be afforded the same protection as individuals in requiring 
release of information from the Workers’ Compensation 
Board. In that regard, we support the submissions of the 
Workers’ Compensation Board to this committee, which 
were approved by the board of directors of the WCB at its 
meeting on July 5, 1991. 

In conclusion, we would like to ensure that the present 
access guidelines that exist within the Workers’ Compen- 
sation Board are maintained. You have heard from myself 
and Dr Rickwood this afternoon that those procedures work 
relatively well, and we do not see any sense in changing 
them at this point. Thank you for your consideration. 
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Mr Owens: Thank you for your presentation this after- 
noon. I guess it gives me cause for concern. I am wondering 
how you have heard that we may be thinking about this, or 
is this a hypothetical possibility that you raised here today? 
I have not heard of any plan to change legislation to allow 
this kind of information to be released. I can understand 
why people would want statistical information with respect 
to looking at accident trends, but in terms of the kinds of 
information that would be on the forms you have de- 
scribed, I see no need to release that information to the 
greater world. I realize that is not exactly a question, but I 
am just wondering how you came to present this as a 
concern. Has somebody told you that we are thinking 
about doing this? 

Mr Cryne: There have been requests made under the 
provisions of the legislation, and there have been some 
arguments raised. In fact, our organization has a brief—I 
can leave that with the clerk of the committee—where we 
actually responded to a request where a consultant was 
trying to gain access to firm information. There was a legal 
debate as to whether or not that information ought to be 
released. That is the purpose of our bringing this issue 
forward. If you are referring to the amendments that we are 
contemplating under section 77 of the Workers’ Compen- 
sation Act, then that is a different beast. 


Mr Frankford: On page 2, about the board providing 
certain statistical information to groups which may require 
it, do you know the criteria? Can any group request this or 
do they ask that you show some reasonable interest in it? 


Mr Cryne: It is not information about a specific firm. 
It would be more if I were the chair of a major trade 
association and I was interested in the performance of our 
association and the number of accidents that our associa- 
tion had encountered within the Workers’ Compensation 
Board, to try to equate that perhaps to our assessment rates. 
Then I would be well within my rights to go forward to the 
Workers’ Compensation Board and request that information, 
and in all likelihood it would release it. 


Mr Frankford: I would just like to clarify what I am 
asking, and I will perhaps start by describing something 
which we had brought to us last week by the Ontario Cancer 
Registry. They register all individual cancer patients, so 
they have a great store of stuff, but potentially this is a 
valuable research resource. What we were given to under- 
stand is that they really control who researches it. You 
have to come forward and make your case as to why you 
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should be doing that research. Just seeing here what you 
say about the board, I am wondering whether a similar 
thing occurs, that you have to show the agency, as a sort of 
gatekeeper of the information, or if they say, “Anyone who 
wants it can come forward and get that aggregate data.” 
Maybe this is not your area. 


Mr Cryne: I think the board ought to be, as you 
phrase it, the gatekeeper of the information that is maintained 
there. The board has specific guidelines it utilizes in terms 
of the information it divulges. Information of a personal 
nature or upon which a claimant would bring forward a 
claim to the Workers’ Compensation Board—there are 
provisions within the act which allow for that disclosure 
under certain conditions. There is no requirement upon the 
board to disclose information about a particular firm. 

Mr Frankford: If a muck-raking journalist wanted to 
prove there was a high incidence of something in some 
particular industry, should that person have a citizen’s right 
to go and ask for it, or should the Employers’ Advocacy 
Council and the board have to recognize why he is asking 
that question? 

Mr Cryne I do not see why the board would choose to 
restrict that information, and indeed they do not, because 
they do make information public about the incidence of 
certain types of injuries and disablements that occur within 
the workers’ compensation system. That information is 
made available. 

Mr McClelland: First of all, grant me a personal in- 
dulgence to welcome a former law school colleague, Dr 
Rickwood, to the committee this afternoon. 

I would be interested in hearing Mr Frank White’s 
comments with respect to the concerns raised by Dr Rick- 
wood about the potential implications of section 77, if any- 
thing is coming out of that that you are aware of. This 
might help us. 

Mr White: I am not familiar with that. You would 
have to get somebody from the Workers’ Compensation 
Board here. 

Mr McClelland: Okay. I just wondered if you had 
happened across this. I do not have anything further. 

The Chair: Thank you gentlemen for coming this after- 
noon. 


Dr Rickwood: I would like to thank your clerk, Mr 
Doug Arnott, for the co-operation he and his staff gave to 
us in facilitating the attendance here today by both our 
groups. He did an excellent job and the staff did as well. 

The Chair: Thank you for those kind comments. We 
will make sure both your organizations get a copy of the 
committee’s report and recommendations on tabling in the 
House in December. 


REGIONAL MUNICIPALITY OF PEEL 
POLICE SERVICES BOARD 

The Chair: At this time, I would like to call upon the 
witnesses from the Regional Municipality of Peel Police 
Services Board. Thank you, gentlemen, for coming here 
this afternoon. If you could both state your names and 
positions you hold within the organization, you have up to 
a half an hour to make a presentation. 


Mr Obradovich I am Miles Obradovich, chair of the 
Regional Municipality of Peel Police Services Board. 


Mr Turnbull: I am Inspector Barry Turnbull, the free- 
dom of information co-ordinator for the Peel Regional Police. 


Mr Obradovich I will begin the presentation with just 
a few brief remarks. Inspector Turnbull will address you 
with the technical concerns that we have regarding the 
legislation. 

We thank you for the opportunity to address you in 
respect to those provisions of the act that are identical or 
very similar to the Municipal Freedom of Information and 
Protection of Privacy Act, because we strongly feel there 
are some improvements that can be made to the act. We 
felt that in the interest of time for the committee, while you 
are considering these policy matters in respect to the pro- 
vincial act, there would be no reason not to deal also with 
the municipal act at the same time. We understand this is 
the basis on which we were permitted to come today. 

The concern we have with the act relates in part to the 
cost that must be borne by the municipality in complying 
with certain requests for information, requests which we 
think are not justsified by overriding policy considerations. 

We approached the act very seriously at our board and 
provided the service with the resources that would be re- 
quired to adhere to both the letter and the spirit of the law. 
Those resources, in terms of setting up the bureau, are in 
excess of $100,000 per annum. They are actually almost 
double that at the outset, but we believe those costs will 
come down as we sharpen our ability to deal with it. But 
the act does require us to take into account a number of 
exceptions which are set out in sections 6 through 13, and 
as a result, we require more than just one person to review 
the request and the information that is available before 
releasing any of the information. 
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By the nature of our organization, we feel we cannot 
go at it half-heartedly. We have to be certain that we are 
right in providing information or denying it, and by the 
nature of some of these records, the protection of personal 
privacy is also very important and perhaps requires more 
time than other institutions may be required to expend on 
this subject. 

It is also my understanding that the Management Board 
of Cabinet has received a statistical report covering the 
municipal experience with the act, and that this report par- 
allels the experience in our jurisdiction. In our jurisdiction 
we have been able to collect this year to date only $38.80 
in fees, based on the tariff. We understand that province- 
wide, $6,000 has been collected in fees from approxi- 
mately 2,000 requests, which averages $3 per request and 
does not reflect the true cost of the service involved. 

It is our submission that this great degree of inequity— 
which it is when we have to expend over $100,000 to 
maintain this office—should be addressed by achieving a 
better balance between the cost of providing the information 
and recovery from the party requesting the information. 

Prior to my asking Inspector Turnbull to speak, I would 
like to address the one reason most often given against 
increasing costs to requesters for information. It is argued 
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that quasi-governmental agencies should be open and ac- 
cessible in their deliberation, as it is those decisions that 
affect the populace that these bodies represent, and that 
these should not be made in private or unreasonably with- 
held from scrutiny. 

In the Police Services Act, there is provision made with 
respect to actions and decisions of the board, and there is a 
very narrow exception as to what matters may be consid- 
ered in-camera by the board and what matters must be 
dealt with in public. The great majority of items to be 
discussed by the board are to be on the regular agenda and 
not to be held in-camera. We had instituted such a policy, 
actually, even before the Police Services Act was put for- 
ward in the form of a bill, and we are presently also revising 
our policy in that respect to fine-tune it. 

We think that because of the nature of that act with re- 
spect to police services, there is greater access by the public 
to the board than there was in the past, and policy interests 
can be served through access directly to the board. 

Other requests for information generally fall within the 
category of requests for personal information or information 
that is pertinent only to the applicant. We think, in that 
respect, that the cost could be borne a little bit more by the 
applicant. We have had, actually, one request recently by a 
convicted murderer for information that could only be per- 
tinent to this person, and we find, unavoidably, that the 
cost of servicing this request has been borne by all the 
taxpayers in the region. We know, in respect to smaller 
police services and municipalities, that they are facing the 
same problem, and with respect to some of the police ser- 
vices, the cost of providing information may turn out to be 
overwhelming in some cases. There is a well-known inci- 
dent that I think the committee would be aware of, involving 
a request from Penetanguishene that is completely over- 
burdening one of the smaller forces. 

So that, in a nutshell, is our concern. I would ask 
Inspector Turnbull to address certain specific recommen- 
dations that we would make. 


Mr Turnbull: Good afternoon, ladies and gentlemen. 
I am the information and privacy co-ordinator for the Peel 
Regional Police. I have also been the chairman of the Ontario 
Association of Chiefs of Police freedom of information 
subcommittee for the past two years, and a member of the 
subcommittee since 1988. 

The Peel Regional Police has established a three-person 
bureau to handle access requests and appeals and to ensure 
compliance with the Municipal Freedom of Information 
and Protection of Privacy Act. So far this year we have 
handled 46 access requests, of which 28 have been for the 
personal information of the requester. We have also infor- 
mally resolved two appeals with the Information and Privacy 
Commissioner’s mediators. As you heard previously, we 
have only been able to collect $38.80 in fees. Incidentally, 
that is not quite correct. We have charged somebody 
$38.80 in fees. We expect to collect it, but they could apply 
for a waiver. 

My comments to you today are made after having gained 
some experience working with the legislation, although 
certainly not as much as my counterparts in the provincial 
ministries. As Mr Obradovich stated, I will be recommending 





specific changes to the legislation with respect to the charging 
of fees that would be relevant to all institutions provincially 
and municipally and to several concerns that are rather 
specific to police. 

With respect to the charging of fees, I would like to point 
out that a mechanism is in place within the legislation that 
requires the head of an institution to waive the payment of 
fees under certain circumstances where it is fair and equitable 
to do so. Several circumstances are outlined in the act. 
These include financial hardship for the requester, whether 
disclosure will benefit the public health or safety, or any 
other matter prescribed in the regulations. As you can see, 
anything can be determined as a reason for waiver. As 
well, if a requester is denied a waiver of fees by the head, the 
requester may appeal this decision to the Information and 
Privacy Commissioner. 

This brings me to my recommendations concerning fees. 

Recommendation 1: that the legislation be amended to 
permit the charging of fees for responding to any access 
request. The fee structure as it is currently set up precludes 
us from charging individuals who want to access their own 
personal information. This should be changed, in my view. 
Individuals who want to obtain copies of records that con- 
tain information about themselves should have to pay all 
reasonable costs associated with fulfilling their requests. 
By submitting an access request under this legislation, they 
are utilizing and mobilizing public resources for their own 
private needs. The general public, in my view, should not 
have to foot this bill. 

Recommendation 2: that the legislation be amended to 
permit charging a fee for all manual search time. Currently 
the first two hours of search time for general records is free. 
Why? Why should anyone expect anything for free? Of 27 
access requests in the first six months of this year, we had 18 
for personal information—no charge for anything. Of the 
remaining nine, in only two cases was the search time in 
excess of two hours. One of these was withdrawn by the 
requester and the other was due to improper storage within 
our organization, so we waived the fee. In 22 of 27 cases, the 
information was located in less than 60 minutes. That pretty 
well negates charging for search time in our organization. 

Recommendation 3: that the legislation be amended to 
permit the charging of fees for all reasonable costs for 
preparing the record for disclosure. In former commis- 
sioner Linden’s order 4, in relation to the Municipal Freedom 
of Information and Protection of Privacy Act, he ruled 
without any explanation that no fee should be charged for 
the time spent reviewing a record to determine what por- 
tions can be released. This is the most onerous and time- 
consuming task in the whole process. Due to the nature of 
law enforcement records and the possible consequences of 
an inappropriate disclosure, we have two people review all 
records. This takes a considerable amount of time. We have 
been fortunate in our organization so far that our largest 
access request has only involved 597 pages. Other police 
services have not been so fortunate. One recently dealt with a 
request that involved 11 banker’s boxes of documents, and 
another had a request for all records pertaining to a homicide 
investigation. These records filled two complete vans. 
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Recommendation 4: that the regulation establishing the 
fee structure be amended to provide for annual fee adjust- 
ments. This is simply needed to protect institutions from 
the effects of inflation and to ensure that fees, when 
charged, are meaningful. 
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Recommendation 5: that the legislation be amended to 
provide institutions with protection from frivolous or vexa- 
tious requests and those that abuse the right of access. We 
support Bill 120, which was introduced to the Legislature 
on June 6, 1991, by Mr McLean, the member for Simcoe 
East. We share his concern that presently individuals can 
flood provincial and municipal institutions with access re- 
quests. One inmate of a psychiatric hospital has submitted 
over 1,000 access requests to institutions, while others 
have repeatedly become nuisances. Without some protec- 
tion in this area, institutions could be inundated with re- 
quests made for frivolous reasons. Where would we be if 
every crime victim submitted a request for his police occur- 
rence report? How effective would we be at protecting the 
public if a number of people were to submit multiple ac- 
cess requests, causing us to divert our resources from other 
functions in order to comply with the 30-day time frame 
allowed for response? 

The Quebec legislature saw fit to address this issue in 
An Act respecting Access to documents held by public bodies 
and the Protection of personal information. In section 126, 
it says: 

“The commission may, on request, authorize a public 
body to disregard requests that are obviously improper be- 
cause of their repetitious or systematic nature. 

“The same rule applies if, in the opinion of the com- 
mission, the requests are made for purposes not in accor- 
dance with the objects of this act in respect of the 
protection of personal information.” 

Another way to offer some protection to institutions, at 
least against the idly curious and repetitious requester, 
would be to establish a deposit or application fee. This 
would be submitted along with the access request to cover 
the initial cost of the search and assembly and analysis of 
the records in order to determine a proper fee estimate. 

At present, when an access request is submitted, the 
institution must gather the records, make a determination 
with respect to what portion may be released, or choose a 
representative sampling if it is a rather large record, and 
develop a cost estimate, which may then result in the re- 
quester withdrawing the request after all that work has 
been done. If the request is withdrawn, there is no remu- 
neration for the resources already expended. If the waiver 
is granted, then no fee can be charged, and if the deposit is 
paid, it still does not represent anything close to the real 
costs associated with administering this legislation. 

Under the federal Access to Information Act, a deposit 
is required to accompany the access request. I believe it is 
set at $5, and section 11 of the legislation indicates that it 
is not to exceed $25. 

As I outlined at the beginning, a process for waiving 
fees is already contained in the legislation. If a deposit 
were to be required to accompany an access request, then I 
would see the waiver application becoming part of the 
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access request form, and if claimed, it would be the first 
issue to be addressed by the head. 

To summarize, I am suggesting that the users of the 
legislation should expect to pay for the service they re- 
ceive, no matter what information they are requesting; that 
a deposit should accompany the access request; and that in 
calculating the fee estimate, the institutions should be able 
to include all reasonable costs associated with handling the 
request, including all search and review time. 

At this point I would like to repeat some specific con- 
cerns that police have with this legislation. 

Recommendation 6: that the legislation be amended to 
remove the requirement that severability of a record be 
considered for certain law enforcement records and records 
where the disclosure could seriously threaten the safety or 
health of an individual. 

The law enforcement exemptions I have listed deal 
with protecting the safety of individuals, ensuring their right 
to a fair trial, and revealing intelligence information. The 
concern with the severing process applying to these types 
of information is that it is a manual process and therefore 
is subject to human error. An error made in the release of 
certain types of information could have life-threatening 
consequences. No comfort should be taken from the fact 
that, to our knowledge, no such situation has yet occurred. 

Recommendation 7: that the legislation be amended to 
exempt a law enforcement institution from the requirement 
to transfer an access request to another law enforcement 
institution and notify the requester of that transfer. 

By transferring an access request and notifying the re- 
quester, we are telling the requester that the other institu- 
tion possesses the record being sought. In my view this 
contradicts the intentions of subsection 14(3) of the FIPPA 
and subsection 8(3) of the municipal FIPPA, which are 
supposed to give law enforcement officials the option to 
refuse to confirm or deny the existence of a record to 
which a law enforcement exemption applies. 

Recommendation 8; That the legislation require all 
staff at the Information and Privacy Commission to be 
security-cleared to the level of a police officer. This would 
require thorough background checks, fingerprint searches 
and name checks on each person employed there. Since 
law enforcement information is generally considered to be 
sensitive, it is natural that we consider intelligence infor- 
mation, drug information, and certain criminal investiga- 
tions to be extra sensitive. 

The potential for harm arising from an inadvertent or 
deliberate leak of these types of information is our concern. 
The more people who have access to information, the less 
secure the information becomes. If we must allow staff mem- 
bers from the Information and Privacy Commissioner’s of- 
fice access to law enforcement records, we should at least 
be able to ensure they do not have a criminal record or a 
connection to organized crime that would jeopardize the 
security of the information. 

In conclusion, I suggest that in reviewing this legislation 
and all the recommendations that have been placed before 
this committee today and before today, you consider just 
what proportion of the population of this province is making 
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use of these acts and whether the costs associated with the 
use should be borne by all taxpayers or by those few users. 

In addition, I encourage you to give consideration to the 
specific police concerns I have outlined, which are designed 
to reduce the risk of an information leak that could result in 
serious injury or death. 


Mr Owens: I would like to thank you for your presen- 
tation. I have to state that you are the first group coming 
forward that has actually asked for fees to be put in place 
and/or increased. Most of the other presentations we have 
heard have found that the fees that have been suggested 
would be too onerous for people to continue the search and 
they have abandoned the search for information. 

I hear what you are saying about the issue of the frivolous 
request coming from the Ministry of Correctional Services. 
This perhaps was part of residents’ therapeutic programs to 
make requests through the freedom of information and pri- 
vacy branch, and I guess we should consider all types of 
rehabilitation and therapy as being valid. 

While there are provisions in the act with respect to waiv- 
ing fees, in terms of a deposit, do you have any idea of the 
kind of numbers that you would be looking at? My main 
concern is that we, as taxpayers, already pay for police ser- 
vices to be provided and would be double-paying for that 
service if the kinds of fees you are suggesting were put in 
place. I would be concerned that for Joe Q. Public out there 
who wanted, for whatever reason, to see what kind of infor- 
mation the police had on him, it would act as a deterrent. 
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Mr Turnbull: Mr Owens, at present there is a fee 
structure for certain kinds of law enforcement reports to be 
released. Normally we get requests from insurance compa- 
nies for copies of police occurrence reports. We do not 
actually give them the law enforcement report that was put 
together at the time of the investigation. What we do is 
give them a synopsis of the facts. Really all they want to 
confirm is the fact that, yes, it was reported to the police and, 
yes, certain articles were reported as being lost or stolen. 
On that basis the insurance company will settle the claim. 

I think the fee charged for that kind of document is 
about $15. It seems odd to me that we might be expected 
to provide a far more in-depth report to the actual reporter, 
the individual who is the victim, at absolutely no cost. 
They are paying for the service through their tax dollars to 
have a police officer come and investigate a crime against 
them. They are not paying in the first place to get a copy of 
that report. 


Mr Owens: In terms of the insurance companies, you 
make a good point that it should be part of the settlement, 
that if the insurance company requires the police report it 
should be a part of the premium I pay to the insurance 
company. That should not be an issue. 

I am not quite sure who would be calling the police 
department to ask for information on themselves and what 
types of requests you would actually get. You mentioned 
two that sound like very peculiar cases where people have 
had maybe less than honourable intent in trying to obtain 
the information. What kinds of people are contacting you 
folks? What sort of information are they asking for? 


Mr Turnbull: Most of the personal information re- 
quests come from either employees, former employees or 
criminals serving time. The access requests for general 
information have come from members of the community 
who have been interested in particular statistical information. 
One that readily comes to mind was somebody who 
wanted all the salary scales for every employee in the 
region of Peel, the city of Brampton, the Peel Regional 
Police, the school boards and everything. We do not know 
why. We thought perhaps it was in preparation for the 
upcoming elections that this information was thought to be 
valid, but we provided that without too much problem. 


Mr Frankford: Could you say a bit more about statis- 
tical and aggregates data? What can one reasonably expect 
and how much work is involved for you? 


Mr Turnbull: Are you asking me what the average 
size of an access request is? The number of access requests 
do not mean a thing. 


Mr Frankford: | will be more specific. Presumably one 
of the things of considerable interest around police activity is 
crime statistics. Could I go to you and get them or could other 
members of the public, and how much work is involved? 


Mr Turnbull: Crime statistics are produced annually 
and are readily available to the public. They are submitted 
to the police services board in the form of a formal statistical 
report and they are reported in the media at great length. 


Mr Frankford: If someone wanted to be more specific 
and say, “Okay, give me this particular type of crime in these 
apartment buildings” — 


Mr Obradovich: I will give you an example of some- 
thing that does not quite parallel that. As well as the annual 
report on crime, statistics that are produced for the pur- 
poses of Statistics Canada, we have our own internal sta- 
tistical survey which we call status line and which in fact 
is filed at every regular monthly meeting on the board 
agenda and is available to the public. It breaks down the 
incidents in the region and by division according to cate- 
gory, whether it is an assault or bodily harm or sexual 
assault, and also motor vehicle offences and all that. That 
is run off the computer and is readily available. 

One of our members inquired two months ago concern- 
ing incidents of violence in the school system. In our re- 
gion we police schools a little bit differently in each 
division and there is a different method using school days 
and officers. We were interested to know what effect that 
program had on incidents. So we asked for a breakdown of 
the incidents by area according to the time prior to the 
introduction of the school liaison program and afterwards. 
In some instances that information could not be extracted. 
We were able to get the incidents according to the schools 
themselves, on-site, for the whole region globally. It required 
two days to produce 38 incidents, and it required someone 
to work two days full-time on that. That gives you an idea 
of the scope of time that would be required. 


Mr Frankford: And the request was from an inter- 
ested citizen? 

Mr Obradovich: No. It was from ourselves, from the 
board. We had been looking at the issue of violence in the 
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schools to determine the extent of the problem and what 
resources we should commit to that. Even on our own 
initiative that is the length of time it took. 


Mr Frankford: Under present legislation an inter- 
ested citizen would have the right to do the same thing. 


Mr Obradovich: That is right. We would then have to 
commit an officer to work on this for two days when we 
are being pressed in other areas. 


Mr McClelland: It is good to have you here from 
Peel. I would not want you to think, since I am known to 
drive my sports car a little too fast from time to time, that I 
am trying to flatter anybody from the Peel Regional Police. 

Inspector Turnbull, on a very serious note, you raised 
two points that I would like to ask you to expand on some- 
what. They are contained on pages 5 and 6 of your brief, 
recommendations 6 and 7. With respect to recommenda- 
tion 6 and your concluding remarks that appear at the top 
of page 6, I think I would like to qualify them somewhat. I 
think it is a recommendation that this committee needs to 
look at very seriously. 

I would like to remind each of us that the member for 
Carleton, Mr Sterling, a member of the Progressive Con- 
servative Party, submitted evidence from the United States 
that indicated there were individuals who had, quite liter- 
ally, used freedom of information legislation that some- 
what parallels in many respects our legislation, to obtain 
information that subsequently resulted in—if I can use the 
vernacular—hits on individuals. Information was obtained 
and the contracts were put out for the murder of individuals 
whose names were obtained as informants and sources for 
police information. So I remind us of that. It is a very 
serious matter that has to be considered and not looked at 
lightly. I will leave that for comment if you wish. You may 
not want to comment any further but I just remind us of that. 

Recommendation 7: I would like you to help me with 
that a little bit. I was not aware of the implications in terms 
of the apparent conflict that you set out here. Can you just 
give some meat to that to help us with the difficulties it 
presents to you as a law enforcement agency in working 
with other agencies in, I would imagine, such things as 
criminal investigation units particularly? 


Mr Turnbull: Sure. The act requires that if someone 
submits an access request to our institution for records that 
we readily identify as belonging to the OPP, for example, 
or Metropolitan Toronto Police, we forward the access re- 
quest to that institution and notify the requester that we 
have done so. 

The difficulty I have with that is that by doing so we 
are telling the requester that the police force has in fact got 
the records that deal with you. The people who put this 
legislation together for very good reasons felt that law en- 
forcement agencies should have the right to refuse to con- 
firm or deny the existence of the record at all, if the entire 
record would fall under the law enforcement exemption. 
We feel that subsections 25(1) and 18(2) of the two acts 
contradict the purpose of the other subsection. 

How can I elaborate on that? I suppose what we could 
do is deny that we know that the records are in fact Metro 
Toronto’s and send the request back, but that is certainly 


not responding within the spirit of the legislation as it has 
been written. We, in law enforcement, I think have bent 
over backwards to embrace this legislation as best we can 
and to deal with it in an upfront manner. Police officers are 
like that. 
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Mr McClelland: In your professional opinion, with 
your experience on the police force, does that potentially 
from time to time compromise investigations that are 
under way? 


Mr Turnbull: It certainly could if there were investi- 
gations ongoing which would be brought to the attention 
of the requester. 


Mr McClelland: In a case like that, is there no provi- 
sion that you can sever that information and say there is 
nothing available at present? In so doing, are you tipping 
your hand, so to speak, in saying there is nothing available? 


Mr Turnbull: We cannot sever what is not ours. 


Mr McClelland: So it is a catch-22 you are in with 
that specific situation. 


Mr Turnbull: Yes. 


Mr McClelland: I want to ask one other question. I 
think it might more appropriately go to Mr Obradovich, 
the chair. We have known each other for some time, Miles. 
We chat from time to time, and I know of your involve- 
ment in the community. I am going to put a question to 
you that I would like some assistance on and I think my 
colleagues would as well. 

I understand the difficulty police forces have in con- 
ducting investigations and the need to have strict control 
on their own investigations at times. I would like you to 
respond, because you, as chairman, represent the community 
and one of the—I am not saying this in a patronizing sense— 
more progressive police forces in the province. It is about 
balancing the need to have an investigation and to have 
unfettered rights, if you will, of the police officer to do his 
or her job as best he or she can, with the right to know. 
There are classic examples and very compelling cases 
where law enforcement agencies have refused to let infor- 
mation be known to members of the media, and I use that 
in the generic sense of the right to know. 

I ask you, as chair of the police services board in Peel, 
what your reflection is on the right of the citizens to know, 
for example in the cases which have been brought to the 
attention of our friend from Mississauga South, cases with 
respect to serial rapists. There is the risk to women in particu- 
lar communities and neighbourhoods when that happens, 
and which must be balanced against what the police offi- 
cers say: “We can’t let that information out; it’s going to 
jeopardize our investigation.” That example is perhaps 
among the more compelling anyone could give of the right 
of women in a given community or neighbourhood to 
know there is a problem and to take extra precautions. 
How do you respond to that? It is a dilemma. I do not 
think any of us has the wisdom of Solomon and we would 
like your assistance on that. Indeed, that is your job too, 
bridging the community and police in Peel. 
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Mr Obradovich: I think that is the responsibility of 
the police service, to ensure that the public is aware of 
those matters that affect their safety. We know there was a 
case recently that arose because of the action of the Toronto 
police force, which has resulted in a suit being permitted to 
go forward against Metropolitan Toronto regarding the 
failure of that force to provide information to a certain 
neighbourhood about criminal activity that resulted in a rape. 

We recently had an incident in Mississauga where a 
lady was murdered, and our chief of police went down to the 
apartment building and addressed all the residents of the 
neighbourhood on the issue and advised them about certain 
facts that would be important to them. 

I think that responsibility is in some ways best dis- 
charged by the service according to local needs, as opposed 
to their being told to react in a certain way automatically; 
and the onus should not be on each citizen to apply to the 
service for information, because you would have 250 re- 
quests all to be filled at the same time. 

Our concern is in a lot of respects with the frivolous 
requests. You could have, for example, an author who 
wants research material and can submit requests that 
would take half a year to fulfil so that he could complete 
his work. According to the act, if there are no exemptions 
for the information sought, it would have to be provided. 

You have to remember that police services are allowed 
so many personnel. We submit a budget requisition, and 
based on that budget requisition we have so many people. 
We have to fulfil that request with the resources we have, 
which means we have to take personnel away from some 
other task or activity to service that. We do not have the 
option of going out halfway through the year and adding 
an extra body over and above our complement. I think that 
is where the concern of the public would be greatest, the 
impact that may have. In Peel we may be able to adjust. 
We have been fortunate enough to have not yet been hit 
with the big request, but it is a problem that can impact on 
the smaller force quite radically. 


Mr McClelland: I appreciate that, but I see a real 
problem that still has to be addressed with some sort of 
protocol or some direction from the provincial government. I 
will state it very plainly. We have a good police chief. We 
have Chief Lunney, who is a very competent, able man. 
Whatever man or woman succeeds him I trust will be 
equally competent. He or she may or may not be, may or 
may not exercise the same kind of judgement. You, sir, and 
your colleagues on the board do a good job. That may not 
always be the case. 

That is the problem. I am not taking issue with the 
conduct of the Peel Regional Police force; I am talking 
about something that really has to be addressed by this 
committee and police forces across the province, because 
surely it is not sufficient to say that we leave it to the good 
judgement of the chief of police, whoever he or she is, or 
the policy as established by the local police services board. 
The right of the citizens to know, in given situations and 
oft-times through the vehicle of the local media, surely 
must remain in place. 

It is easy to sit back and say what needs to be done. I 
do not know where that balance is, but I think that is 


fundamental for those of us who are charged with the re- 
sponsibility of dealing with this legislation to ensure that it 
happens, at the same time doing it in a way that does not 
erode the integrity of the operation of police, which is equally 
important for the wellbeing of the citizens of this province. 


Mr Obradovich: Okay, right on that point, I would 
submit that where you are dealing with items of a timely 
Operational nature, which the public needs to know in a 
timely way, and not waiting while certain requests are fil- 
tered through because they impact immediately, and you 
are concemed about inconsistency of application or approach 
by different police services across the province, in that case 
the problem is better cured by directives issued by the 
Solicitor General’s office and the Ontario Police Commission 
on those points, as opposed to asking this act, which is 
really struck for some other purpose, to fulfil those needs. 
It will not work well if you want to protect those people 
who need to know what is going on in their community in 
a timely way about ongoing criminal activity. This deals 
more with historical situations. 


Mr McClelland: We have had 10 months now at the 
municipal level in the application of the act. Are you satis- 
fied, as chairman of the Peel police services board, that 
there is some consistency in terms of application? Has 
direction been forthcoming from the Solicitor General’s 
office that is sufficient for police? I will not talk about 
police forces across the province, because you cannot 
comment on that. Are you satisfied with the direction that 
has come out of the Solicitor General’s office to assist Peel 
Regional Police to deal with how they respond to requests 
for information from either citizens and/or the media? Has 
that direction been forthcoming? 


Mr Obradovich: Not to my knowledge. I know we 
have had direction on release of information relating to 
police pursuits and there have been directions regarding 
the retention of information and the use of weaponry, but 
there has not been any, to my knowledge—lInspector 
Tumbull may know more—tegarding release of information 
to the public about ongoing criminal investigations that may 
impact on the public. 
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Mr Turnbull: To answer your question, sir, there has 
been no leadership provided by the Solicitor General’s office 
on that particular point as a sort of stand-alone direction. 
What has occurred is that the Solicitor General’s office has 
provided the Ontario Association of Chiefs of Police freedom 
of information subcommittee with two advisers, one from 
the Solicitor General’s FOI office and one from the policing 
services division, who have worked with us to develop a 
consistent police response to this legislation across the 
province. These people have been with us since the very 
beginning and have been of tremendous help in training 
police officers and police services board members across 
the province. 

Members of our committee and those advisers also 
participated with Management Board and the Information 
and Privacy Commissioner’s office to develop guidelines 
for police services on the release of information to the 
media or to anybody. Those guidelines are in writing and 
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were distributed province-wide through the policing ser- 
vices division to all police forces. Some forces may have 
looked at those guidelines and chosen to go off on a little 
bit of a tangent from them; that was their decision to make, 
but the guidelines were distributed through the policing 
services division. 

Mr Owens: I appreciate Mr McClelland raising the 
issue with respect to the release of information. It is an 
issue that I have struggled with in terms of the need to 
know versus the potential compromising of an ongoing 
investigation. I am not all that comfortable with leaving it 
up to local services to provide the information. I am won- 
dering if you have any thoughts around perhaps defining 
through regulation some guidelines as to when information 
could be released to the media. For instance, I do not think 
my neighbourhood needs to know that there is an ongoing 
drug investigation happening, but I think they would prob- 
ably want to know if there was a serial rapist on the loose. 
Coming from Scarborough, we already have that situation 
and that person has yet to be apprehended. Would that 
perhaps be a way of getting around that? It is a sticky 
problem, there is no doubt about it. 


Mr Turnbull: We are talking about two different 
things. On the one hand, you seem to be talking about 
personal information. You know, should we be saying to 
people in the community that we are investigating the family 
that lives in that house, or should we be saying to the 
community, “We’re looking for a suspected rapist described 
as male, white, five foot 10 inches, 180 pounds, with long, 
dirty hair, and here is a composite drawing of what we 
think he looks like”? They are two totally different things. 

I think the act makes it very clear—I only have the 
municipal version with me—in subsection 5(1) that there 
is an obligation to disclose information to the public where 
there are reasonable and probable grounds that it is in the 
public interest to do so or where the record would reveal a 
grave environmental, health or safety hazard to the public. 
Certainly if we identify that there is a serial rapist on the 
loose and we make the connection that the crimes are in 
fact connected, then there is an obligation under that section 
of this legislation, in my view, to identify that situation to 
the public. If it compromises the investigation and lowers 
our chances of apprehending the individual, then so be it. 
On the other hand, it may very well protect some other 
individuals from becoming victims. 

Mr Obradovich: That is one of the overriding pur- 
poses of the Police Services Act, the prevention of crime. It is 
really within the purview of the Solicitor General’s office 
to set policing standards in the province and it is through 
that act there exists a mechanism for enforcement of those 
standards. 

Mr Owens: Just a quick question to Mr Frank White: 
In terms of the current security requirements, are there any? 
What are they? 

Mr White: Perhaps I could answer that after the min- 
ister makes his remarks following this presentation. 

The Chair: Thank you. I do not think there are any 
further questions. I have a brief one, if I can take the 
intelligence of the committee for a minute. In your brief 
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you made a reference to requiring a deposit. Are you aware 
of regulation 7, section 1, which basically reads that if the 
head gives a person an estimate of an amount payable 
under the act and that the estimate is $24 or more, the head 
may require that person to pay a deposit equal to 50% of 
the estimate before completing the request? Have you ever 
applied that regulation? 


Mr Turnbull: Yes, sir. I am aware of that and I alluded 
to it in the brief, that the particular deposit, if you will, comes 
after we have done all the preliminary work to gather the 
record together, to analyse the record and determine what 
portion of it would be released to the requester. 


The Chair: You would like to see that applied before 
rather than after. 


Mr Turnbull: Yes, I think the whole issue here is that 
a requester should submit a deposit with his request upfront. 
If he feels he is justified in receiving a waiver of deposit, 
then he should indicate that at the very outset. Before we 
even gather any records, we should determine whether or 
not the person qualifies for a waiver, and if we say he does 
not and he thinks he does, he can appeal that decision to 
the commissioner, and we will not even have even looked 
for any records yet. We have not expended any manpower 
hours, except that someone familiar with the legislation 
makes that determination. 


The Chair: Thank you, gentlemen, for coming along 
here this afternoon. We extended your period quite a bit. 
We had some free time. There were some very interesting 
and very important questions that committee members 
asked, and we will take them into consideration. 

We could have a five-minute recess. 


The committee recessed at 1700. 
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MANAGEMENT BOARD OF CABINET 


The Chair: At this point I would like to welcome the 
Chairman of Management Board, the Honourable Tony 
Silipo. I understand we have scheduled you in for an hour. 
The members would appreciate it if you left time for some 
questions to be asked. 


Hon Mr Silipo: I think I will, Mr Chair. Let me say 
that it is nice to be here and to be back in a committee 
room. With me is Frank White, director of our freedom of 
information and privacy branch at Management Board, 
and Priscilla Platt, a legal adviser in the branch. I want to 
thank you for inviting me this afternoon to appear before you 
as a participant in your meetings to hear the public’s repre- 
sentations and views about Ontario’s access and privacy 
legislation. 

I know you have heard from many diverse associations 
and individuals in the hearings you have held to date, and 
as a result I think you are well placed as a committee to 
assess what changes to the legislation might be needed to 
put its principles to better effect. As members of govern- 
ment we look forward to your recommendations, and I can 
tell you very clearly they will be an important guide to 
possible amendments we will be contemplating. 

Because it is your committee’s role to assess what 
changes could be made to the Ontario Freedom of Information 
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and Protection of Privacy Act and recommend amend- 
ments to the legislation and to the Legislature, this afternoon 
I will offer some brief comments on how the legislation is 
working. I will also try to identify some issues I hope the 
committee will address in its recommendations. 

First, a couple of words about some of the positive 
effects of the act. I know you recently heard a representation 
from the Ontario division of the Canadian Bar Association. 
I gather the association’s assessment is that in general the 
legislation is working well and that no major amendments 
are required. You have also heard the Information and Pri- 
vacy Commissioner express similar views when he ap- 
peared before this committee, although I also note that he 
did make a number of suggestions for amendments. 

Between the time the provincial act came into force on 
January 1, 1988, until the end of June this year, over 22,000 
access requests were received. This includes requests for 
general records of government and requests by individuals 
for their own personal information. Ministries and well 
over 200 provincial agencies were required to provide access 
to information in their records or justify any refusal to 
provide access to records under the limited and specific 
exemptions of the act. 

Most of these requests resulted in requesters gaining 
access to records. Approximately 50% of the requests re- 
sulted in the full disclosure of records. An additional 21% 
of the requests resulted in partial disclosure. Some requests 
were withdrawn or abandoned, often because institutions 
could provide information to satisfy the requester outside 
the formal process of the act. In 8% of the requests, a 
record of information did not exist. Most requests were 
responded to promptly. Approximately 75% of requests 
were completed within 30 days. 

These figures, I think, show that the act has created a 
significant level of access and has opened many government 
records to the public that may not have been available in 
the past. Ministries and provincial agencies continue to adapt 
to the requirements of the act. Each ministry and agency 
has designated an individual to act as its freedom of infor- 
mation and privacy co-ordinator. This individual plays a 
key role in helping the public to gain access to records and 
ensuring that the ministry or agency is safeguarding the 
privacy of personal information. 

Our priority at the Management Board secretariat is to 
make sure the co-ordinators have information and the inter- 
pretation of the act they need to do an effective job. Unlike 
the access provision of the act, its privacy provisions cannot 
be measured by statistics. I understand, however, that the 
provisions of the act have resulted in changes to practices 
of ministries and agencies and have enhanced the protection 
of privacy of individuals affected by government programs. 

In response to the act, ministries and agencies have 
reviewed what personal information they collect and how 
they collect it. They must meet the act’s requirement about 
the use of personal information, and cannot disclose per- 
sonal information except as the act allows. Ministries and 
agencies have been very active in seeking advice from 
Management Board concerning the privacy requirements 
of the act. 
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In my description of the positive effects of the act, I 
must mention the work of the Information and Privacy 
Commissioner of Ontario. Tom Wright and the former 
commissioner, Sidney Linden, have resolved many ap- 
peals under the legislation, both by mediation and formal 
orders. Over 250 orders have established a clear interpreta- 
tion of many access provisions of the act. 

The commissioner has reviewed ministry and agency 
interpretations of the exemptions to access. In many in- 
stances his orders have narrowed the interpretation of the 
exemptions so that records initially withheld by institutions 
were required to be released. These orders in turn result in 
the release of records by ministries and agencies in similar 
circumstances. Staff of the Management Board secretariat 
communicate commissioners’ decisions to all ministries 
and agencies to promote a consistent interpretation of the 
legislation’s provision. 

For all these reasons I believe Ontario’s access and 
privacy legislation is working and has made a positive 
difference for many individuals and groups in Ontario. 
That is not in any way to indicate that the legislation can- 
not be improved. In fact, I believe the legislation can be 
improved. You have heard many representations from the 
public recommending changes to both the provincial and 
municipal legislation. I cannot comment on all these rec- 
ommendations. I believe it is your committee’s role to as- 
sess this information and provide to the Legislature, and 
therefore indirectly to me, your views on what you have 
heard and perhaps what you have not heard. I would like 
to point to seven issues. My purpose in doing that is to ask 
the committee to weigh the representations it heard and, if 
possible, to come forward with specific recommendations 
in each of these areas. 

First and most important, I would be very interested in 
any proposals you make to narrow the present exemptions 
in the access provisions to the legislation. The principle of 
the legislation is to make these exemptions as limited and 
as specific as possible. I would welcome and consider 
carefully any proposed amendments to make exemptions 
more limited or more specific. 

Second, I hope the committee will provide recommen- 
dations concerning the proposal of the Information and 
Privacy Commissioner of Ontario to amend the act to in- 
clude certain specific powers of the commissioner. He has 
asked for clarification of his powers to audit privacy practices 
of institutions, including powers to enter premises and 
compel them to release documents to conduct an investiga- 
tion. He has also asked for authority to order an institution 
to cease a use, disclosure or retention practice concerning 
personal information where an institution’s practice con- 
travenes the act. I would urge the committee to reflect 
carefully on his proposals. 

The commissioner has also suggested that a task force 
be established to review computer matching of personal 
information by ministries and provincial agencies. I would 
be very interested in your comments on this proposal. 

Third, I would welcome your recommendations con- 
cerning the present balance in the legislation between access 
to personal information and the protection of privacy. Earlier 
this year, as the Municipal Freedom of Information and 
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Protection of Privacy Act came into force, you heard about 
issues relating to access to personal information of victims 
of crime. Recently the committee heard concerns about 
municipal access to social assistance files. You may wish to 
address the appropriate balance between access and privacy 
in the act. I would welcome your comments in this area. 

Fourth, you have heard, from several historical re- 
searchers, of considerable delays and frustrations in gain- 
ing access to historical records in the Archives of Ontario. 
It was certainly not the intent of the act to stop or hinder 
research that helps us to understand our social and political 
heritage. The legislation should accommodate the legiti- 
mate goals of historical research. There may still be con- 
cerns, however, about protecting the privacy of individuals 
whose information is in the very recent historical record. 
Because amendments may be needed to achieve a better 
balance, I would welcome your recommendations about 
access to records in the Archives of Ontario. 

Fifth, you have heard from various users of the legislation 
that the fees for permits should be reduced or that certain 
users such as the media should be exempt from fees. 

Although you have not heard from ministries or agen- 
cies about fees, I can assure you that the permitted fees do not 
cover the full cost of complying with requests. For example, 
in the first six months of this year, ministries and provin- 
cial agencies collected fees of approximately $43,000. The 
legislation does not permit fees to be charged to individuals 
for access to their records of personal information. Also, 
the first two hours of search time for a general record are 
without charge to the requester. 

The legislation’s purpose is to provide access, but the 
legislation recognizes that access requests for general records 
should not unreasonably interfere with the operations of 
ministries, agencies and local governments. 

If the information obtained is used for a commercial 
purpose, should the requester bear the costs related to the 
request or should these costs be subsidized by the taxpayer? I 
would be very interested in your recommendations con- 
cerning fees. I note that in the presentation you had just 
before me you were dealing with that issue as well. 

Sixth, you have heard that not all agencies of the pro- 
vincial government are subject to the Freedom of Information 
and Protection of Privacy Act. While the great majority of 
agencies are included, some are not covered. My staff pro- 
vided a list of these agencies on a previous occasion, I 
understand. I would welcome your recommendations con- 
cerning whether all agencies of the provincial government 
should be included, and I note on that point that that is 
something to which change could be made by regulation 
as opposed to legislation. For that reason also I welcome 
your comments on that area. 

Last, I would ask you to address an important recom- 
mendation raised by a number of municipalities in their 
written submissions to you. Municipalities and the institu- 
tions have asked for a means to refuse to respond to frivo- 
lous or vexatious requests. At present, the legislation 
creates a right of access to records held by institutions, and 
institutions can only refuse access if an exemption applies. 
There is no lawful way for an institution to refuse to pro- 
cess a request by a requester who may be trying to hamper 





the institution. In other contexts, there are lawful means to 
address this problem. 

For example, there is a means under the Courts of Justice 
Act to prevent frivolous or vexatious litigation, and both 
the Ombudsman and the human rights commissioner can 
refuse to deal with complaints that are deemed to be frivolous 
or vexatious. Such provisions are rarely used because they 
seriously impede rights and because courts and tribunals are 
reluctant on such a subjective test to make the determination 
that a suit or complaint should not proceed at all. Such pro- 
visions are meant only for the most extreme circumstances. 


Some extreme circumstances do exist now in Ontario, 
it seems to me. One requester has submitted many hundreds 
of access requests to municipalities requesting large vol- 
umes of records. Municipalities must provide two hours of 
free search time for records for each request. Even where 
fees may be charged, it is time-consuming for municipalities 
to prepare fee estimates. It is obvious from looking at the 
requests that they are being used to hamper the operations 
of these local governments. 

This situation is extremely costly to the taxpayers of 
Ontario, and I would be interested in your views on how to 
address the issue of requests that are clearly inconsistent 
with the purposes of the act and are intended to hamper the 
operation of institutions subject to the legislation. 

In conclusion, let me say that all governments in Ontario 
face challenges when it comes to earning the respect and trust 
of Canadians. One of the ways the integrity of the Ontario 
government will be measured, I think, is by our relations 
with the people we serve. Openness in government will 
ensure integrity of government. One of the best ways to 
Open up government is to ensure that our freedom and pri- 
vacy acts are working the way they were intended to. 


Mr H. O’Neil: Some of the delegations we had were 
from the press saying that they do not feel there is enough 
leeway in some of the information they are asking for from 
some of the police forces and some of their agencies. I 
wonder if you would like to comment on that. 


Hon Mr Silipo: I will comment in a very general way. 
Again, it is a question of looking at how we can fine-tune 
the balance we have to strike between, in this case, the 
media having access legitimately to information and the 
protection of individuals, particularly in young people. 

The clearer we can make the rules the better. I know 
part of that issue is also the concern whether the withhold- 
ing of information is being done, or the perception that the 
withholding of information is being done, not so much 
because the act states it that way, but because, in fact, 
people are choosing to interpret provisions of the act in a 
particular way perhaps for other reasons. 

I am not saying I believe that or that I agree with that 
perspective, but certainly the perception is there. I think 
the clearer we can make the ground rules the better, and I 
would welcome your comments as a committee in that area. 
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Mr H. O’Neil: Is it your feeling and your staff’s feeling 
that the rules, as they are currently set up, cover that suffi- 
ciently, that the safeguards are there? 
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Hon Mr Silipo: I am going to ask Frank White to com- 
ment further on that. 


Mr White: I think there are criteria that one can assess 
whether information is going to be disclosed in the act. A 
lot of the time there is the question of judgement when a 
person is making that decision. As the previous presenters 
discussed, there were guidelines developed, for instance, 
that go through the act so that one could determine when 
personal information about a victim might be released to 
the media. 

The information is all there if you want to go through 
it. I would hope it is clear but, again, it takes an exercise of 
judgement in many cases, because you are reading words 
on a piece of paper and you have to say, “Is this a situation 
where, for instance, it would harm someone’s safety?” That is 
judgemental. You have to look at the information and come 
to some kind of conclusion on your part whether release of 
that information would result in a harmful situation. 


Mr H. O’Neil: With the guidelines you feel are there 
and the process that we are presently going through, you 
feel that those safeguards are there? 


Mr White: Yes, I think the information is there. I also 
think though, and I think the minister said, that if the com- 
mittee feels from what it has heard that there are places 
where it could be made clearer, certainly the minister 
would welcome that. For instance, if you are dealing with 
information about a victim—I think that was an essential 
part of the media’s representations—the release at all times 
of information about victims and witnesses to the press is 
something they are interested in. 


Mr H. O’Neil: I wonder if you would also touch on 
the cost, as was mentioned by some of the presenters this 
afternoon, of people putting in so many applications. I 
have to agree with that too. Are you saying that there is a 
process or an appeal basis there if somebody is turned 
down, or can they actually be turned down now? 


Hon Mr Silipo: My understanding, and I would ask 
Mr White to correct me if I am wrong, is that it is very 
difficult, I think it is impossible actually, for people— 


Mr H. O’Neil: To turn somebody down? 


Hon Mr Silipo: —to be turned down unless one of the 
exemptions applies. You can very easily have the situation 
where people are making hundreds of requests at whim 
and institutions are required to reply to those requests. 


Mr H. O’Neil: It is likely something this committee 
will have to deal with in some of the recommendations 
that we make, but it is also a very difficult area. Certain 
accusations can be made and we may have to rely on some 
of your staff to make some suggestions as to how we can 
best formulate what we have to do, so that we are prevent- 
ing some of these frivolous applications. Yet we have to be 
very careful that when people feel they have a very good 
reason to ask they are not turned down either. 


Hon Mr Silipo: That is the terrific balance we have to 
try to find. I agree with you that, in order to deal with what 
we term vexatious requests, we do not want to put in a rule 
that is so rigid it would in fact prevent legitimate requests 
from being made. 
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Mr Owens: I appreciate your taking the time today to 
come down and speak with us. I think your presentation 
raises a number of points this committee has been con- 
cerned about during the process. Mr O’Neil just raised the 
point with respect to frivolous requests and where one 
Should look at drawing the line so as not to hamper the 
rights of an individual but, on the other hand, not to en- 
cumber the institution or the facility with such a workload 
that it would be impossible to get on with the regular 
conduct of business. 

The issue with respect to computer matching, I think, is 
an excellent issue that we need to pursue. One of the con- 
cerns I developed as we went through these hearings was 
the incredible lack of protection of privacy for individuals 
with respect to their personal information, whether it be in 
the records that the government holds or perhaps, more 
importantly, in the private sector. Understanding that 
FIPPA does not extend to the private sector, I think we 
need to start looking at developing protection for that in- 
formation in the private sector. 


A couple of presenters have talked about the reporting 
of communicable diseases to emergency services person- 
nel. I am wondering if you have had any thoughts about 
that or discussions with some of your colleagues in cabinet 
as to how we can get around what I think can be a reason- 
able request, but also protect the dignity and the human 
rights of both parties who are involved in this situation. 


Hon Mr Silipo: I do not have a specific answer for 
you, although I will again invite my staff to comment in 
addition to what I am going to say. As I indicated, it is an 
area that we are very concerned about and I can tell you 
that even outside the review of this legislation it is some- 
thing that we are looking at, because clearly, as govern- 
ment, we have at our disposal a great deal of information 
about individuals. 


As we expand our ability to retain and transfer that 
information, one of the issues that we need to be con- 
cerned about, I think, is how people can have access to that 
information and how we can indeed ensure that we protect 
individuals’ privacy. As I said, that will be there as an issue 
of some importance to us in reviewing this legislation. I do 
not have a more specific comment than that in terms of 
your question except to say that it is an issue that we know 
we need to address. 


Mr Owens: In terms of probably another unfair ques- 
tion, a presenter came forward to us on two occasions to 
discuss a fairly horrific situation that took place in her 
family. The upshot was that she was initially unable to get 
copies of records from the children’s aid society. When she 
was able to obtain a sanitized version of the records, it 
turned out that there were inaccuracies in the records and 
there also was information that would have perhaps proven 
helpful to this parent to have knowledge of. 

She made recommendation to a task force of persons 
outside the social services to take a look at the state of 
social service records as they exist now, to make comment 
on the standards of practice with respect to recordkeeping 
and, further to that, perhaps some kind of a panel at the 
end of this review period to take a look at how we can in 
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some situations make records available to parents and/or 
children who are wards of the children’s aid society. I am 
wondering if you have any comment on that. 

Hon Mr Silipo: My general attitude is that people 
should have access to information that is being kept about 
them, and I say that in a general way because there may 
very well be some legitimate exceptions to that. That 
would be, I think, my approach to that issue. The kind of 
suggestions you are making would be useful and worth- 
while avenues for us to explore and perhaps for you, as a 
committee, to explore as you put together your report. 


Mr Owens: Mr White was going to answer my question 
around the types of security clearances that are required 
for staff coming on board with the FIPPA folks. 

Mr White: I believe actually that the individual from 
Peel was talking about the Information and Privacy 
Commissioner’s office, and I am not sure if they even take 
an oath. There may be some oath of office they take, but I do 
not believe there are any general security measures taken 
that would be different than any public servant. I know 
there have been some discussions with the Information and 
Privacy Commissioner and the Ontario Association of 
Chiefs of Police to see if they could resolve that situation. 
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Mr Frankford: I want to ask you about a couple of 
things that came up last week with the Ontario Cancer 
Registry. First, I asked whether I could check whether I 
was registered there, which I should be, and they said no, I 
cannot check. Second, talking about using that informa- 
tion, they also said that, doing studies on it, they really act 
as gatekeepers. So you have to show that you are a bona 
fide researcher, that you have a legitimate medical project, 
to do it. They can approve or disapprove of your getting 
there. I guess I would just like to make you aware of that, 
and I think there is some inconsistency with some of the 
other approaches you mentioned. 


Hon Mr Silipo: I understand the registry is not covered 
by the act, so that may be one of the issues that needs to be 
addressed both by you and by us in reviewing the legisla- 
tion. In the example you have given, obviously there is a 
legal answer to that, but if the registry is not covered by 
the legislation, then the question is just whether it should. 
My tendency would be to take a look at that and say per- 
haps it should be. 

Mr McClelland: Minister, there are a couple of things 
I would like to run through very quickly. At the outset of 
the enforcement of the municipal conflict of interest and 
protection of privacy legislation, there was considerable 
controversy, aS you will be well aware, about the issue that 
has been raised in terms of disclosure of information by 
police forces. I think my colleague Mr O’Neil touched on it. 

Quite frankly, at that point there was very clearly a 
little political controversy too. The then Solicitor General 
said, “Well, after all, I’m just subject, as my police forces 
are subject, to the provisions of the act which fall under the 
purview of my colleague, the Chairman of Management 
Board.” At the same time, there was an obvious need for 
real direction from the Solicitor General’s office to assist 
police forces. 
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One thing I am going to ask is that at some point in 
time, when this committee meets, we discuss very clearly 
who has clear responsibility for that. It seems to me, quite 
frankly, that in the current climate there is apparently no 
difficulty on a mass scale, although there are people in the 
media and the publishers’ association and others who have 
been in touch with me from time to time and said, “Look, 
there are still problems out there in various locations,” and 
they have a number of very compelling anecdotes to suggest 
that there is a problem there. 

I would suggest with great respect that somebody is 
going to have to take leadership on this issue. I would ask 
that the committee come back with a recommendation that 
very Clearly states that either it falls with you in your re- 
sponsibility as Chairman of the Management Board of 
Cabinet or with the Solicitor General to provide some con- 
sistency from place to place across the province. That may 
or may not evoke a response from you. 

Another thing I would like to touch on—I will just run 
these through and you may want to respond, Minister—is 
the issue of the parents’ right to know when people who 
have not reached the age of majority are under the care and 
control of a person who has not reached the age of majority, 
and they are in their home. There is a real policy issue that 
needs to be addressed within the scope of the legislation in 
terms of the right of those young men and women, as 
individuals and as citizens of this province, as well as the 
right of parents who are ultimately responsible for the care 
of their children, and those children who remain under their 
care and control at home. That will be the second point. 

The other one is really on the administration of the 
office. I would like to hear your comments on: (1) with the 
increased capacity or the increased demand for the ser- 
vices of the commissioner and the commissioner’s office, 
are you considering having more than one individual, in 
other words a body of commissioners? And (2) which is I 
suppose somewhat related, although I think could be dealt 
with distinctly, have you considered and what is your view 
on the possibility of severing off, as the federal legislation 
has, the privacy office or the privacy portion of the act, 
which is from time to time quite clearly opposed to or in 
apparent conflict with the freedom provisions? Those are 
four things I would ask your comments on. 


Hon Mr Silipo: Let me start with the last point and 
work my way back. In terms of the administration of the 
office, as far as I know there are not any plans to expand the 
staff of the commissioner, but I say that without knowing 
what discussions, if any, there are. That is clearly some- 
thing we would have to look at if there is a sense that the 
workload is not being delivered properly or that it is too 
heavy, although it is clearly an issue for the government, as 
a whole, in everything else we do. That is a concern as we 
try to continue to do everything we need to do within the 
kind of fiscal problems we are all living with. 

As for the question of severing the two aspects of the 
legislation, and therefore possibly having two commis- 
sioners to deal with those, that is something I really would 
be interested in hearing the committee’s views on. I do not 
have a predetermined point of view on that. I will tell you 
what my concern would be. It would be whether in splitting 
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there might be more of a possibility for an inconsistency in 
approaches. That, I suppose, is something that could be 
addressed. It is something I would want to discuss in fair 
detail, clearly, because it would be a major departure from 
what we have now. 

If the committee is interested in pursuing that avenue, I 
can Say very clearly that I would look with great interest at 
the committee’s views and ask the committee to consider 
whether the same objective may not again be served, how- 
ever, with a higher degree of clarity with the guidelines. I 
would just ask you to take a look at both of those possibili- 
ties if you are contemplating that as a possible area for 
discussion. 

As for the parents’ right to know, that has to be one of 
the most sensitive areas in terms of trying to balance the 
parents’ right. You did not specify, but I presume you were 
talking about young people who are perhaps just under the 
age of majority and at the point where they might wish that 
certain information not be available to parents. 

Mr McClelland: Precisely. That is the kind of situation. 


Hon Mr Silipo: It is a really difficult balancing act. I 
would probably come down on the side of saying that the 
parents do in fact have that right. But again, I do not have a 
fixed view on that and I would be interested in hearing 
what the committee has to say. 

Mr McClelland: It would require some amendment, 
and that would need to be addressed fairly directly. 

Hon Mr Silipo: Yes. On your first point about clarifying 
responsibilities, I think again it is a question, first of all, of 
trying to make the provisions of the legislation as clear as 
we can make them. I take your point that once the legisla- 
tion is there, there has to be some clarity in terms of the 
day-to-day application of the legislation, the responsibili- 
ties that ministers have and how that overlaps with other 
responsibilities. Clearly the responsibilities for the legisla- 
tion rest with Management Board, but obviously in terms 
of the specific example you gave, because it involved a 
police force, questions were directed to the Solicitor General. 

I am not sure there is a clear-cut responsibility in that 
aspect of it that can be delineated, but I do think there may 
be some other things we can be doing in terms of looking 
at how we can consistently apply the legislation once we 
have hopefully developed it a little bit more clearly. 

Mr McClelland: Those are some points, among oth- 
ers, I am sure, that will come forward, that I wanted to 
draw to your attention at this point from our party and 
certainly from myself. I want to thank you for welcoming 
our input and I look forward to being a part of that. 
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Mr H. O’Neil: I would be interested in getting your 
views, and maybe Mr White’s and the staff’s, on a little 
something I have run into as a provincial member of Par- 
liament. Just as one example, for years we have sent out 
letters of congratulations to students who are graduating 
from—it used to be grade 13—grade 12, or whatever it is 
now. The school boards are refusing to supply the names 
and addresses of those students under freedom of informa- 
tion. I am just wondering what your views on that would 
be, either in your capacity as minister or as an MPP. 
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Hon Mr Silipo: I remember this problem in a small 
way in my previous life. I hope we can find a way to 
rectify it. It seems to me that members of this Legislature 
should have access to that kind of information. By virtue 
of being elected, we hopefully passed at least some kind of 
test in terms of our ability to deal confidentially with that 
kind of information. 


Mr H. O’Neil: Would you mind if I took the minutes 
from today and sent them out to my school board? 


Hon Mr Silipo: For whatever my opinion is worth, 
Mr O’Neil— 


Mr H. O’Neil: It is just a little point, sort of an aside. 


Hon Mr Silipo: If it is of any help, I think school 
boards in that case apply those same rules to school trust- 
ees as well. 


Mr H. O’Neil: They are changing that every year. 


Hon Mr Silipo: Different approaches, I gather, have 
been used in different school boards on that. 


Mr H. O’Neil: Did I get a clear answer then? You do 
not see any problem, or is that a definite maybe? 


Mr McClelland: It is a definite maybe. 


Hon Mr Silipo: Personally, I do not see any problems, 
but again, I think it is something we should take a— 


Mr H. O’Neil: Can we get a ruling from the staff? At 
a later time I do not want you to disagree. 


Mr White: I think if you want a ruling, you have to 
make a request, and if it was denied, go to the Information 
and Privacy Commissioner. One thing I might mention is 
that we do send out what is called “questions and answers” 
to municipalities and local boards, the common questions 
we get, so that we can try to get some consistency in the 
actions they are taking. Some examples like this have come 
up: for instance, putting pictures in the local newspaper of 
someone who has won an athletic event, where some 
boards unfortunately at the beginning were refusing to dis- 
close the name of the student. We have given our advice 
that this would not be an invasion of anyone’s privacy. 
They are representing the school publicly, and we obviously 
want to know who is representing the school. That infor- 
mation is going out to boards to try to get consistency in 
some of the privacy decisions they are making. 

Mr H. O’Neil: I still do not have a clear answer. 

Hon Mr Silipo: I am not sure we can give you a clear 
answer because I am not sure it is the kind of thing we can 
decide under the present legislation, to say you should be 
able to do this or not. 

Mr H. O’Neil: So what do we do? 

Hon Mr Silipo: We take a look at whether there is a 
way to get a different interpretation or indeed whether it is 
the kind of thing that might require some changes to the 
legislation. 

Mr H. O’Neil: Can you put that on the list, Mr 
Chairman? 

Hon Mr Silipo: You may not be able to do it for this 
year, Mr O’Neil, but maybe for next year. 
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The Chair: We will make sure that is on the list for 
consideration. I would like to thank the Chairman of Man- 
agement Board for coming along here this afternoon and 
making the presentation. Certainly the seven areas you 
have indicated to us give this committee a lot of latitude to 
think about and deal with. I hope the committee will do 
that. Again, thank you for coming. 

Hon Mr Silipo: Let me just say, as I have tried to 
indicate, that we are approaching this with a fairly open 
mind. On any of the issues we have touched upon, or 
indeed any others that we have not touched upon, I am 
certainly very interested in hearing from the committee 
and will take your report very seriously under consider- 
ation in drafting any amendments to the legislation. 

Mr H. O’Neil: Just another point while the minister 
and the staff are here. Over the next few weeks we are 
going to be having another look at this, along with our staff. I 
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know the minister’s staff have been in attendance here 
every time, but I think we are going to need a little bit of 
advice and a little bit of help. I just wondered if they 
would be part of those deliberations when we are looking 
at these different sections. 

Hon Mr Silipo: They will be here with my full blessing 
if you want them. 

Mr H. O’Neil: They have been very helpful. 

The Chair: That concludes the public review of the 
Freedom of Information and Protection of Privacy Act, 1987. 
Starting next Wednesday we will begin our deliberations 
on putting together our report and recommendations to the 
Legislature. The committee stands adjourned until next 
Wednesday. 


The committee adjourned at 1745. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Wednesday 18 December 1991 


The committee met at 1607 in room 151. 


The Chair: Seeing a quorum present, I call the stand- 
ing committee on the Legislative Assembly to order. 


Mr Owens: I would like to welcome Doug Arnott 
back to Toronto, especially to our committee. I am sure 
you were well treated in Ottawa. However, I am sure it 
does not match the warm feelings we have for you here. 
Welcome back. 


PIN FOR MEMBERS 


The Chair: Thank you, Mr Owens. Turning to the 
agenda before the committee this evening, the first item of 
business is a review of the pin for members. At this time I 
would ask Karyn Leonard, the director of the inter- 
parliamentary and public relations branch, to come for- 
ward. I understand you have a copy of the pin to show us. 

Mrs Leonard: Yes, I have. We have, at your request, 
gone back to our designer, and they have come to us with 
another design which is a result of the special requests you 
made. I will pass it to you and you can pass it around, and 
while you are passing it around I will go through the dif- 
ferent points you had asked for specifically. 

You had asked that the mace have a more detailed 
replica, more in keeping with the actual mace. In a design 
like this, they realize they will have to, in a final format, 
before we have a sign-off on it produce an exact replica, so 
they are quite prepared to do that closer to the completion 
of the pin. 

You had also asked that “Legislative Assembly of On- 
tario” be embossed along the edge of the pin. That also is 
no problem. That is not on this design, the reason being, 
again, that it is a mock-up of a pin as opposed to the final 
thing, but it can go on there without a problem. We must 
provide the supplierwith the artwork, of course. 

The prototype pin you have for the ladies has a joint 
catch and pin. I think the ladies looking at it at the moment 
will agree that the little clasp on the top that flips up and 
down works quite well if you wish to wear it on a pendant, 
and the pin will also work on a finer fabric. 

The grip-fast clasp, which I have here as well if you 
are interested in seeing it, is what would be on the men’s 
pin. An individual security number would be stamped on 
the back of each pin, and we would provide the supplier 
with those individual numbers. Again, it would depend 
upon which design members were to choose. The ladies 
would have the choice of either style; they would not nec- 
essarily have to go with the one with the little clip on it. 

Our delivery time is approximately six weeks, so when 
you do make a decision, if your decision is to agree with 
what you see today, if you have any thoughts on it I would 
appreciate hearing that. I am very concerned, of course, 
with your decision about where the mace is going to fall, if 
indeed that is where you want it to fall or not. 


Mrs Marland: My observation is that all the com- 
ments we have submitted, I think in three submissions 
now, have been met. I notice that the mace no longer pro- 
trudes out of the outside circle of the pin, so it will not 
catch on anything. This is absolutely beautiful; I think it is 
beautifully done. Can I see the back of it? The only com- 
ment I would make, if the women order it and that is the 
largest loop they can put, it is a very small thing if they 
want to wear it on a chain. 


Mrs Leonard: They are prepared to work with us on 
that as well, if you are interested in obtaining a chain that 
would be specifically for that pin. They are prepared to 
work with us on that, so individual people could obtain a 
chain that would be— 


Mrs Marland: I have a chain. Probably most of us 
have chains. They have done a beautiful job on the design 
of the pin, still including the amethyst, which was the 
suggestion of the Speaker and which I think was a great 
suggestion. It looks fabulous. 


Mr H. O’Neil: I have a couple of suggestions. I like 
the design of the front of the pin, but I see that the back is 
this pin. To me, those are the worst things you can ever get 
hold of, where you slide this up and you have to put this 
through, for the women a blouse or a silk dress or some- 
thing like that. It just pulls when you get the thing on there. 

I was having a look at some of the federal pins. The 
federal pin is something like the men’s pin with the single 
pin that goes through, so it does not slide back and forth 
like on the safety pin idea. Rather than just having it 
pushed in and hoping it will hold, the federal pin turns on a 
screw on the back; in other words, when you insert that 
through, this part, rather than just catching on it actually 
screws on to that pin that goes through. It is much more 
secure, and to me, just a better type of pin. 


Mrs Marland: The only problem, Hugh, if I may, is 
that it is fine for a man if he has a buttonhole; you can put 
that thicker screw pin through. But for a woman—I think it 
would be fair to speak for the women—we do not like the 
stickpins. For one thing, if it is on something thin we have 
that big backer on it. We would prefer a brooch-type for 
women. 


Mr H. O’Neil: You speak better for women than I do. 
For the men’s pin, then, the only suggestion I would make 
is that the way it is, rather than just popping in there and 
hopefully being secure, it still shakes a little bit. If you had 
something like the federal men’s pin, it goes through and 
screws on so that it cannot pop up or come off. But it is, as 
Margaret says, quite attractive. 


Mrs Marland: I congratulate them. 


Mr Owens; I agree with Margaret and Hugh that the 
pin is in fact a beautiful design and does incorporate the 
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Suggestions this committee has made, as well as the 
Speaker. 

I also appreciate Hugh’s request with respect to the 
screw fastener. I think that is a great idea, and I think we 
should move forward with the suggestions. Hopefully at 
our first meeting in the spring, we can have a look at the 
final design. 

Mrs Marland: Another four months? If this can be 
ready for six weeks, why do we not approve it today? 


Mr Owens: IJ have no problem approving it. It is just 
getting the suggestions incorporated. 

Mrs Marland: If the suggestion is having one style 
for women with the brooch-type pin on the back and the 
stickpin with a screw thread on it for the men, those com- 
ments have been heard. 

It would give me a great deal of pleasure to move a 
motion, Mr Chairman, to approve this pin for which I have 
now been lobbying six and a half years. I am really happy 
that the Ontario members of Parliament are now going to 
have an identifying pin to wear, from a security point of 
view primarily, but also for the reason that it has been 
helpful for all the years that federal members of Parliament 
have worn a similar identifying pin. I congratulate the peo- 
ple who have been working to come to this final design 
and the time and effort of our staff here in the Legislative 
Assembly on this matter also. 

Mr Owens: I was going to move a motion, but I think 
this has clearly been Margaret’s pet project and it would 
give me great pleasure to yield that honour to her. 

The Chair: Margaret, did you wish to move the 
motion? 

Mrs Marland: I think I just did. 

The Chair: Sorry. There is a motion on the floor. Is 
there any debate on the motion? Hearing no debate on the 
motion, is it the pleasure of the committee that the motion 
carry unanimously? 

Motion agreed to. 

The Chair: Again, on behalf of the Chair and on be- 
half of the committee, I offer my congratulations. I think 
we have an excellent product here, and I know all mem- 
bers of the House will be proud to wear that pin. Thank 
you very much. 

Mrs Leonard: Thank you very much. We will look 
forward to revealing the final. In a very short time actually, 
you should have it, Mrs Marland. 

Mrs Marland: I can put it on my Christmas list? 

Mrs Leonard: Yes, I think you can this time. 

The Chair: Thank you. Before we go into our closed 
session and discussion dealing with security, is there any 
other business before the committee? I have one as Chair, 


if you indulge me for a few minutes; that is, that the sub- 
committee did not meet today because of circumstances 
and, as this is the last committee meeting of the session, I 
look for the committee to delegate authority to the Chair 
and to the subcommittee to deal with the planning of the 
upcoming spring break committee meetings and then re- 
porting back to the committee on its first meeting in the 
spring break. 


Mr H. O’Neil: Why could we not settle some of that 
today? 

The Chair: As I understand it, we are not too sure 
exactly what this committee will be doing at this point. 
There has been some discussion that this committee could 
deal with parliamentary reform or that it could deal with 
another matter that has been the subject of question period 
for the last couple of weeks. At this point, the Chair is at a 
disadvantage in that I am not too sure yet what the agenda 
will be. 


Mr H. O’Neil: So what you are proposing is that the 
subcommittee would meet when? 


The Chair: As soon as the agenda becomes clear as to 
exactly what the House leaders want to happen. 


Mrs Marland: The subcommittee is at the call of the 
Chair. If the other members were out of town, we do have 
three members of this committee that are fairly close. We 
could meet with you, Mr Chairman, or have a conference 
telephone call with you. I am sure those concerns can 
easily be met. 


Mr H. O’Neil: The idea of a conference call is a good 
one. We do not know what is going to happen, and some of 
us may be out to our ridings or some may be in Toronto. I 
think that is an excellent idea. 


The Chair: Thank you for the suggestion. Any further 
comments? I see none. Is there any other business for the 
committee before we go into closed session? 

As Chair of the committee, I wish all members of the 
committee a happy Christmas and a prosperous new year. 
Thank you for your co-operation and non-partisanship dur- 
ing the year. Hopefully, this committee will continue to 
operate that way in 1992. Thank you. 


Mrs Marland: Thank you. We return your felicita- 
tions and especially agree with the comments about it 
being, as far as possible, a non-partisan committee. I think 
that is why we do work so well together. 


The Chair: Thank you, Margaret. This committee 
will now go into closed session for a discussion of security 
with the Sergeant at Arms and Barbara Speakman. Is the 
Speaker in attendance as well? Thank you. This committee 
is now in closed session. 


The committee continued in camera at 1620. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Tuesday 28 January 1992 


The committee met at 1332 in room 228. 


ELECTION OF CHAIR 


Clerk of the Committee: Honourable members, it is 
my duty to call upon you to elect a Chair of the committee. 
Are there any nominations? 


Mr Christopherson: I move Mr Offer. 


Clerk of the Committee: Are there any further nomi- 
nations? There being no further nominations, I declare Mr 
Offer elected Chair of the standing committee on the Leg- 
islative Assembly. 


ELECTION OF VICE-CHAIR 


The Chair: Thank you very much. The next order of 
business, as indicated in your agenda, is the election of the 
Vice-Chair. Is there a motion from the floor? 


Ms Poole: I nominate Mr Miclash. 


The Chair: Mr Miclash has been nominated as Vice- 
Chair. Is there anyone else? Seeing none, Mr Miclash shall 
be elected Vice-Chair of the committee. 


ORGANIZATION 


The third item of business on the agenda is the appoint- 
ment of the subcommittee on committee business. I believe 
Mr Arnott has provided a motion for the committee mem- 
bers. Prior to asking for motions, I would just note that on 
the fourth line it says, “that substitution be permitted on 
the subcommittee upon written notice.” I am wondering if 
it is acceptable to members of the committee that, in the 
event that there is the need for substitution on the subcom- 
mittee, the necessity for notice not be required. 


Mr Christopherson: Just a question. I do not know if 
that is the usual routine. The only concern I have is ensuring 
that if we are in the process of in camera, confidential mat- 
ters, there are not people breezing in and out declaring, “I’m a 
member of this,” without any kind of formal substantiation, 
given the sensitivity, perhaps, of some information. 


The Chair: I believe the normal practice—and correct 
me if I am mistaken—is that if there is the need for a substi- 
tute for the subcommittee, notice need not be given. It 
would be on the understanding, of course, that there is not 
going to be a revolving door in and out, but there are 
certain times when there are members who are on the sub- 
committee who cannot make a subcommittee meeting. I 
think we are all aware of the terms of reference and the 
responsibilities given to the subcommittee. It might be best 
and in fact most convenient if people could be part of a 
subcommittee without the necessity of any formal notice. 


Mr Christopherson: With the caveat that if there 
seems to be any kind of difficulty with that, we could bring 
this back to the committee to reconsider. With that under- 
standing, we can live with that proposal. 


The Chair: I think that is fair. 

We have to make a motion for members on the sub- 
committee. Though we have had some discussion around 
the motion itself, I will now ask for names for members 
from each caucus to stand on the subcommittee. 


Mr Hope: I will put forward Dave Christopherson’s. 
Mr Grandmaitre: Mr Conway. 
Mrs Fawcett: Mr Harnick. 


The Chair: Having decided those three names, | 
would ask for someone to read in the motion, with the 
alteration as discussed and the insertion of the names. 


Mrs Fawcett: I move that a subcommittee on com- 
mittee business be appointed to meet from time to time at 
the call of the Chair, or at the request of any member 
thereof, to consider and report to the committee on deci- 
sions relevant to the committee’s terms of reference; that 
substitution be permitted on the subcommittee; that the 
presence of all members of the subcommittee is necessary 
to constitute a meeting, and that the subcommittee be com- 
posed of the following members: Mr Christopherson, Mr 
Conway, Mr Harnick and the Chair, Mr Offer. 


The Chair: Motion carried? Carried. That completes 
the matters—yes, Mr Harnick? 


Mr Harnick: Can you provide us with a list of the 
members of the committee at this time? I mean, is this the 
way the committee is going to be constituted? I know Mr 
Eves is going to be on the committee. 


The Chair: May I make a suggestion? Can we have 
the clerk provide a copy of the list of members who are 
going to be members of this committee for this purpose? 


Mr Harnick: Can I just advise you what my concern 
is? I have seen through House leaders’ meetings who the 
proposed members are likely to be. It may well be that 
someone who has been proposed as a member to serve on 
this committee may be in a conflict of interest, in that 
someone who might be on the committee might ultimately 
be a witness before it, in light of certain information that 
has come to light very recently and has been published. If 
that is the case, I think maybe we should move to avoid 
that conflict now and discuss that. 


Mr Christopherson: I am not aware that there is any 
type of difficulty like that with the makeup here today. 
This is an organizational meeting. It was an attempt to find 
people who are available, and we are meeting by agree- 
ment of the House leaders ahead of the actual time because 
we wanted to facilitate the business of the subcommittee. 
Could I suggest that perhaps if Mr Harnick could wait until 
we have submitted the permanent list, which will be forth- 
coming, then we could perhaps take a look and see if there 
are concerns such as those he has raised, or other concerns. 


M-319 


M-320 


The Chair: Does that meet with your concern at this 
point, Mr Harnick? 

Mr Harnick: I had hoped that we could have had the 
names of everybody who is going to be on this committee 
and that we could have dealt with it. 


Mr Christopherson: As far as I know, there are still 
some questions of schedules with some of the members 
who are being considered on our side. That is the only 
thing holding it up that I am aware of, and that is why I say 
that should be coming very soon. 


Mr Harnick: My understanding is that the final list of 
who the members were to be was submitted to the House 
leaders on January 8. I do not know why we are playing 
games here and why we are not disclosing who the members 
are going to be. Obviously we are going to have a problem, 
and let’s deal with it now. I know that list was submitted. 


The Chair: Mr Christopherson, do you wish to re- 
spond? 

Mr Christopherson: Yes, I would. First of all, I am 
disappointed to hear the word “games” being used, be- 
cause there are not. The permanent substitutions are to be 
coming. I was just advised that the document will be in the 
hands of the opposition parties tomorrow from our side. 
There is no attempt at any games whatsoever. 


Mr Harnick: Can we disclose at this time who was on 
that list that was submitted January 8? 


Mr Christopherson: I do not have it with me. 


Mr Harnick: Maybe you can ask the representative of 
your House leader, who I noticed was speaking with you. 
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Mr Christopherson: I do not think it is private infor- 
mation. 

Mr Grandmaitre: Would the clerk not have that list? 

Mr Harnick: The clerk might have that. 

Clerk of the Committee: Yes. 

Mr Harnick: Can you disclose that to us? 

Clerk of the Committee: The membership list of this 
committee was composed of lists submitted, as required by 
the House, by each party whip on January 8. The names 
were Gilles Bisson, David Christopherson, Sean Conway, 
Ernie Eves, Charles Harnick, Randy Hope, Frank Miclash, 
Gord Mills, Sharon Murdock, Steven Offer, Steve Owens 
and Ian Scott. 

The Chair: Does that address your concern, Mr 
Harnick? 


Mr Harnick: Yes, it does. 


The Chair: If there is no further matter, that com- 
pletes this organizational meeting. Before adjourning, 
however, I would ask if the subcommittee members might 
wish to hold back just a little bit. I think we all recognize 
this committee has been convened as a result of unani- 
mous consent by the House leaders to allow the subcom- 
mittee to start dealing with some of the mechanics in this 
committee. If possible, I would like to devote a few mo- 
ments afterwards to talking to the members of the subcom- 
mittee, with a view to deciding when our next meeting 
should be, so more of the mechanics and the structure can 
be determined. If that is agreeable, we will adjourn at this 
point in time. 

The committee adjourned at 1344. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Monday 10 February 1992 


The committee met at 1406 in room 228. 


INQUIRY RE MINISTRY OF HEALTH INFORMATION 


The Chair: Seeing a quorum, I would like to call this 
meeting of the standing committee on the Legislative Assem- 
bly to order. All members are aware of the terms of refer- 
ence of this committee as ordered by the House. We will 
commence with our inquiry in a few moments’ time. 

I would like members of the committee to recognize 
that the subcommittee has been meeting for over a week 
now to determine and develop certain rules of procedure in 
this matter, that some of the mechanics of this committee 
have been the subject matter of subcommittee meetings, 
and that as a result of the terms of reference we have 
retained counsel to the committee. Counsel is sitting to my 
left, that is Ms Patricia Jackson, and she has with her her 
assistant, Mr Bob Richardson. 

Before inviting our first witness, I would just like to 
make two preliminary points, and this is to members of the 
committee and to all in this room. Under paragraph 10 of 
our terms of reference, it is stated that, “If there shall be 
any objection to the disclosure of information based upon 
the Freedom of Information and Protection of Privacy Act, 
the committee may continue the proceedings in camera.” 
As we proceed, if there is that result, we will, as per the 
terms of reference as agreed to, be proceeding on an in 
camera basis. 

The next matter which I would like to bring forward is 
that the opening questions as agreed to by the subcommit- 
tee will be taken by Ms Jackson. We have as a subcommit- 
tee decided upon that as one of her roles and 
responsibilities as counsel, and I alert members of the 
committee to that decision of the subcommittee. When Ms 
Jackson has completed her questioning, then we will, again 
as per an agreement by subcommittee, rotate questions to 
members of committee in the usual and normal course. 

I wanted to make those preliminary points to inform 
committee members of some of the decisions of the subcom- 
mittee. I know that there has been a memorandum provided 
to members of the committee on other matters of a mechani- 
cal nature. Having said that, I would like to recognize Mr 
Christopherson. 


Mr Christopherson: Thank you, Mr Chair. Just 
briefly, to focus on the matter of the in camera—and I had 
hoped that Ms Jackson might just articulate a bit that that 
decision this morning was made on her recommendation, 
having reviewed the Freedom of Information and Protec- 
tion of Privacy Act and other relevant pieces of legislation 
and other matters in terms of reference pertaining to this. 
However, that not having happened, I would just like to 
say that following our meeting, I met with the government 
members of our committee and advised them of our deci- 
sion this morning so they were prepared for what would 


happen when we opened up. I just would like to say that 
while the committee members are supportive of the deci- 
sion and believe that it is the right decision under the cir- 
cumstances and that following the terms of reference this 
is what should happen, they did ask me to mention just a 
few concerns that they would like on the record—not in 
any way meant to prohibit or prevent us from going in 
camera, but just there for the record. 

The first is that they would like to be sure that we are 
very clear when we are advising the public about going in 
camera that the purpose is to receive very, very specific 
personal information, and that we not leave the perception 
that this open process is in any way being closed or turned 
inward. They were very concerned that that perception be 
very Clear as to why this was happening and that it was not 
contrary to the terms of reference nor contrary to the 
wishes of the Legislature. 

Second, they did want to acknowledge the possibility, 
once the information is given, for leaks, and just a concern 
that they had, given the personal nature of that, for the 
ramifications, the implications and that they were concerned 
about that. 

Also, if there was any possibility that information 
could be given—if there were any means that could pro- 
vide that information be given other than going in cam- 
era—for instance, if it was personal information and any 
individual might perhaps be willing to voluntarily have 
that information made public—that would be a means of 
preventing the committee from going in camera. If those 
means or any other are at our disposal, we would very 
much like to see those pursued. 

Two last points: One is that the committee go in cam- 
era as little as possible, that we spend as little time in 
camera as possible, and that that be something that we are 
constantly aware of. The last point is that we very clearly 
indicate the kind of information that we are going to be 
talking about, the subject matter, as much as possible in 
the public session so that the only thing left remaining to 
discuss internally is the actual information and facts at 
hand, and that the public understand why we are going in 
camera and what it is that we are going to discuss. 

With all of those concerns out there, Mr Chair, I would 
just indicate that we are prepared to support the recommenda- 
tion of counsel and the decision of the subcommittee. 


The Chair: Thank you very much, Mr Christopherson. 


ROBERT MacMILLAN 


The Chair: If there are no further matters, I would 
like to welcome Dr Robert MacMillan, who is the execu- 
tive director of the health insurance division of the Minis- 
try of Health. Dr MacMillan, you may, as a preliminary 
matter, wish to indicate those who are sitting with you at 
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the table, and following that, we will allow Ms Jackson to 
open up questions. 

Dr MacMillan: Thank you, Mr Chairman. I have my 
executive assistant, Mary Fleming, at my right, and two 
lawyers representing ministry personnel at these proceed- 
ings on my left, John Page, and on my far left, Stephen 
LeDrew. I thank you for the invitation to come and try to 
enlighten the committee. I think I do have a lot of informa- 
tion that they will be interested in, and I will try to speak 
honestly and openly about everything I know about this 
matter. 


The Chair: Thank you very much, Dr MacMillan. Ms 
Jackson? 


Ms Jackson: Dr MacMillan, I understand that you are, 
as the Chair has indicated, currently the executive director of 
the health insurance division of the Ministry of Health and 
that you have held that position since April of 1989? 


Mr Page: We had discussed the witness going under 
oath. 


The Chair: Excuse me. 
Mr Page: Will the witnesses testify under oath? 


Ms Jackson: I am sorry, I had understood that Dr 
MacMillan had been sworn. 

The Chair: I have just been informed that Dr Mac- 
Millan has not yet been sworn, and I would remind all 
members that was a decision of the subcommittee. The 
clerk is now proceeding with that swearing of an oath. 


Ms Jackson: While we are seeing to those arrange- 
ments, can I just ask if you can hear? There is some sugges- 
tion this mike is not working. Is it working now? 


The Chair: The clerk is feverishly running down the 
halls of the Legislature. 

Ms Jackson: Generating the only heat in the building. 

The Chair: Ladies and gentlemen, we will just allow 
the clerk to get his seat. There will just be the administra- 
tion of the oath. May we have order here, please. 

Dr Robert MacMillan, sworn. 


Ms Jackson: Dr MacMillan, now that you are under 
oath, sir, you are still the executive director of the health 
insurance division of the Ministry of Health and have held 
that position since April of 1989? 


Dr MacMillan: Yes. 


Ms Jackson: And, Dr MacMillan, you have provided 
the committee with a copy of your curriculum vitae, and if 
that is agreeable, Mr Chairman, I suggest we mark that as 
exhibit 1. The clerk has copies that he will be distributing 
around. 

Dr MacMillan, without belabouring the many creden- 
tials that are set forth in this curriculum vitae, but just so 
the committee has a general sense of your background, sir, 
I understand that you graduated in medicine from Queen’s 
University in 1964? 

Dr MacMillan: Yes. 


Ms Jackson: And received your certification in family 
medicine in 1973? 


Dr MacMillan: Yes. 
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Ms Jackson: That you subsequently obtained a fellow- 
ship with the College of Family Physicians of Canada in 
1981 and practised in the field of family medicine in Peter- 
borough for 17 years? 

Dr MacMillan: Yes. 


Ms Jackson: After that, sir, and after serving as a 
provincial coroner for a number of years, in 1982 you 
became the chief coroner for eastern Ontario? 


Dr MacMillan: Yes. 


Ms Jackson: And in 1987 became the assistant deputy 
minister of Health, responsible for many things: community 
health, public health, health promotion, laboratories and 
community mental health? 

Dr MacMillan: Yes. 


Ms Jackson: And you have held, as we said, your 
present position since 1989? 

Dr MacMillan: That is correct. 

Ms Jackson: Now, Dr MacMillan, you have provided 
to me as well, and I will ask the clerk to distribute to the 
committee, a brief chart that shows the approximate organi- 
zation of the health insurance division. Mr Chairman, 
could we mark that as exhibit 2? 

The Chair: So marked. 

Ms Jackson: As I understand it, Dr MacMillan, the 
health insurance division is one of three divisions in 
OHIP? 

Dr MacMillan: Yes. 


Ms Jackson: The other two are the claims payment 
division— 

Dr MacMillan: Yes. 

Ms Jackson: And what does that do, sir? 

Dr MacMillan: The claims payment division is essen- 
tially the operational side, the cheque-writing factory for 
OHIP, whereas I administer the policy side and the liaison 
with the public and with providers, including physicians. 
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Ms Jackson: The other area of OHIP that is outside 
your direct purview is something called “information systems 
data”? 

Dr MacMillan: Yes. 

Ms Jackson: What happens in that division? 

Dr MacMillan: That division is responsible not only 
for the systems network within OHIP but for the whole 
ministry as a whole. The systems division is of course a 
division of experts with regard to the whole support and 
management of data within the ministry as it relates to all 
the programs, including of course, for my purposes, those 
for the payment of claims to physicians. 

Ms Jackson: Within the health services division there 
are I think three areas in essence? 

Dr MacMillan: In the health insurance division I am 
responsible for three areas. 


Ms Jackson: Those are set out on exhibit 2? 
Dr MacMillan: Yes. 
Ms Jackson: Could you point out what those are? 
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Dr MacMillan: One is the provider services branch. 
That branch is a group of about 37 people who are respon- 
sible for the daily dealings with physicians and other pro- 
viders who are paid on a fee-for-service basis, and for the 
record those are physiotherapists, podiatrists, chiropractors 
and optometrists. 


Ms Jackson: All those people are comprised in the 
term “provider” in this branch? 


Dr MacMillan: That is right. The other branch is client 
services. That is dealing with the issue of your red and 
white health card and of course the eligibility, the adminis- 
tration and the planning for the policy of those who are 
eligible, those who are inappropriately in possession of a 
card and all the issues with regard to dealing with the 
public and their benefits. 


Ms Jackson: Focusing for a moment on the provider 
services branch, Dr MacMillan, can you briefly describe 
the areas of activity that take place within that branch? 


Dr MacMillan: The business of OHIP of course is 
only one purpose, that is, to pay claims from physicians 
and other providers. For the purposes of our discussion, it 
might be simpler if I keep calling them physician payments. 
The job of that branch is to develop all the policy respect- 
ing the payment, the dealings with the Ontario Medical 
Association with regard to the various fees ascribable for 
different procedures and examinations, the policy with respect 
to the use of the fee schedule by physicians and the monitor- 
ing and determination of the appropriate use of that fee 
schedule, and the detection in some cases of those who 
appear to us to be using it inappropriately. 

In addition to that, we are also responsible for the out- 
of-country benefits with regard to OHIP and we monitor 
the payment policy regarding your benefits when you 
travel outside the country. 

Ms Jackson: Can you describe, Dr MacMillan, for the 
committee the kinds of records—and I am focusing here 
on the question of payments to physicians—the provider 
services branch maintains in order to fulfil its job? 


Dr MacMillan: We have to have of course every bit 
of input that has been given to us by the physician or his 
staff for the purposes of determining the legitimate claim 
and for ascribing the appropriate fee to that claim, and 
getting an amount determined and issued of course 
through computer to the claims payment division to issue 
the cheque to the physician. 

Physicians commonly submit their claims either by 
paper, which is on a card like an IBM card that has various 
codes on it—there is no personal information any longer 
as of last year, simply codes for a person’s name, codes for 
the diagnosis, codes for the type of service rendered—or, 
in about 60% of claims received, and that is of about 120 
million claims a year to OHIP, we receive it on machinery 
that will input, usually in the form of a diskette. 

That information is sent to OHIP, if I can use that 
general term. It is initially dealt with through the district 
offices which are scattered around Ontario and receive that 
information and then of course process it into the mainframe. 

That information then can be retrievable either by the 
district office in the conduct of their business, which is 
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often dealing with the physician or with his or her staff, 
and on numerous occasions, especially of recent time with 
thresholds, by our provider services branch. The provider 
services branch has, among its employees, approximately 
12 physicians who have usually been community physi- 
cians who have had experience in general practice or one 
of the specialties who then, as I did, come into the employ- 
ment of the ministry and with OHIP in order to provide 
that liaison between a very expert type of field and the 
ability to monitor and assist with payment. 


Ms Jackson: You mentioned there were 120 million 
claims processed a year. It was not clear to me from what 
you were saying whether those were the ones that were 
electronically processed or whether that is the total for the 
year. 


Dr MacMillan: Approximately 60% of the input pres- 
ently comes on machine-readable input. We are moving 
towards eradicating paper claims as soon as possible because 
of the huge and expensive difficulty in dealing with hand- 
written claim cards. 


Ms Jackson: As a result of the generation of the data 
you have just indicated, I take it that within the provider 
services branch you would have records, first of all, for 
every individual physician in the province. 

Dr MacMillan: Yes, that is true, and when you say 
records, it is not as if their filing cabinet is full of records. 
The great amount of data is retrievable from the mainframe if 
and when those selected people who have authority to look 
for that information are given that authority and it is necessary 
for the purposes of the particular person’s duties. We have 
every bit of information on every billing by a physician 
and we are able to, of course, look at profiles and compari- 
sons and assess the physician’s practice patterns. 


Ms Jackson: All right. I am going to come to that in a 
minute, but just so we can have a sense of what is in the 
computer for these physicians, we have the physicians’ 
names and in addition each of the services the physician 
has billed for. 


Dr MacMillan: Generally when a physician issues a 
claim, as well as possible diagnostic or treatment informa- 
tion, we have the name of the physician, the identification 
number of the physician, which is unique to each physi- 
cian in the province, the diagnosis of the patient, the 
procedure done and the payment code. 


Ms Jackson: Is that done by code? 


Dr MacMillan: Yes. Now that we have moved into a 
unique identifier, of course we no longer identify people 
by their names. Again, the measure was taken in part to 
protect confidentiality as much as possible. The patient’s 
name is now a number that is matched to the patient’s date 
of birth and that provides the identification necessary for a 
retrieval of data. 

So in addition to information on the physician, the phy- 
sician is providing, for purposes of a claim, as has occurred 
for decades in Ontario privately before and now pub- 
licly—the fact is that we have all the information on why 
people attend physicians and the particular diagnosis and 
treatment they had undertaken on behalf of the physician. 


M-324 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


10 FEBRUARY 1992 





Ms Jackson: I take it from what you have said, Dr 
MacMillan, that in addition to having the physicians iden- 
tified, the patients identified and the services identified by 
code, you would have as well records of how much was 
billed in what time period for each of those services? 


Dr MacMillan: That is correct. 


Ms Jackson: You mentioned that you sometimes do 
profiles with respect to physicians. Can you explain what 
meaning or meanings are ascribed to the words 
“physicians’ profiles” as you were using it? 

Dr MacMillan: Yes. The profile of a physician be- 
comes important when we are trying to assess the justifica- 
tion for a physician’s billings. Having had experience on 
the private side of course for many years, I always like to 
give my opening comments respecting this to say the vast 
majority of the profession in the province are diligent and 
follow the rules impeccably. However, in the privileged 
world of physicians being able to now bill the public coffers, 
often at their own discretion, and making a lot of judge- 
ment calls about how to use that schedule of benefits that 
all physicians have in their offices, which includes about 
5,000 different codes from which to choose, it is obviously 
very necessary and responsible for the government and 
OHIP in particular to exercise their best efforts in a fair 
environment to detect those people who like to go beyond 
the regular and allowable rules. Certainly the College of 
Physicians and Surgeons of Ontario endorses that rigorous 
review and so does the Ontario Medical Association, and 
any physicians out of the 20,000 physicians in the prov- 
ince who are deemed to be bad apples, of course they want 
us to detect them and bring them back on course. So I 
would say that this profile and the knowledge that we 
conduct these profile reviews is the best deterrent for physi- 
cians who may be enticed into aberrant behaviour. 
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Ms Jackson: Dr MacMillan, can I just interrupt you? 
In a minute I am going to ask you about the process of 
analysis that you go through to determine whether there is 
something that should be examined in a physician’s practice, 
but before we get to that point, and that will be a little way 
down the road, you used the words “physician’s profile,” 
and I think it would be helpful to the committee if you 
could explain what that phrase means or if it has more than 
One meaning when it is used in your branch. 

Dr MacMillan: When we talk about a profile, it is not 
simply the raw data on the doctor as an individual and the 
billings but includes other things such as the cost-per- 
patient ratio. These would all be compared with physicians 
in that particular physician’s specialty. The ratio of higher- 
priced to lower-priced services, for example; in the sched- 
ule there is an intermediate assessment. When you go to a 
doctor and there is something a little more than a simple 
thing and there is a minor assessment and the doctor has 
the discretion of picking one of those services according to 
his or her determination of the nature of the service, we 
look at that ratio of the intermediate assessment to the 
minor assessment. 

We look at the frequency of repeat visits, whether one 
particular doctor has patients who tend to come back more 


than others. There can be justifiable reasons for that, but 
that is examined. There is the frequency of diagnostic pro- 
cedures: To what extent does one physician in a particular 
specialty order tests and do procedures in his office on his 
patients or her patients more than other colleagues? The 
frequency of assessments billed in addition to procedural 
fees is looked at, and the daily and monthly volumes of the 
particular physician. That type of examination, both intri- 
cately looking at the individual physician’s billing, but as 
important, comparing to the profile of his or her colleagues, 
is what we call the profile. 


Ms Jackson: Would I be correct to understand that 
when you Say “profile” it may include some or all of those 
things, depending on the purpose for which the profile is 
generated? 


Dr MacMillan: Yes, but there are some standard 
things. Indeed, where the profile is much more valuable is 
in general practice. It is found to be so valuable that indeed 
we mail it to every physician in the province once a year 
with a covering letter for the physician to pay particular 
attention to his or her profile and see that there are no 
significant aberrations, and if there are they might like to 
examine why they are so far off the mark as compared to 
their colleagues. 

That is a very useful educational tool and is appreci- 
ated by the profession. They can order a more detailed 
profile if they wish, but we do not do that with specialties 
yet because the variance of types of work by specialties 
and subspecialties makes it much more difficult to look at 
a profile and analyse it. We have not found it of much 
value to just ship it out to individual physicians. 


Ms Jackson: When you talk of obtaining a 
physician’s profile, is it correct that in some cases you 
would get the full range of data you have described and in 
some cases you would get a much more summary descrip- 
tion of some of the results of that full range of data? 


Dr MacMillan: Yes, that is correct. 


Ms Jackson: In any case, does a profile in any form 
exist without being specifically generated for each physi- 
cian in the province? 


Dr MacMillan: No. As I said, one is initiated for 
about half the physicians in the province, or general practi- 
tioners, but a profile is not generally brought forward from 
the computer, so to speak, unless we are looking at it for 
some particular reason. 


Ms Jackson: I would like to talk to you for a moment 
about the procedures that are used to protect the confiden- 
tiality of the information you have just been describing and 
the other kinds of personal information that exist within 
OHIP. First, can you tell the committee what are the main 
Statutory constraints on the disclosure of information 
within OHIP? 


Dr MacMillan: The two main pieces of legislation 
are the Health Insurance Act and the Freedom of Informa- 
tion and Protection of Privacy Act. Section 38, RSO 1990, 
or section 44 if you have the old RSO 1980 book, stipulate 
certain requirements on the part of personnel involved in 
the administration of the Health Insurance Act, which is 
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abundantly clear that confidentiality must be held in high 
regard and protected at all times. In addition to that, of 
course, the whole government including OHIP is covered 
under FIPPA legislation. 


Ms Jackson: What do you mean by FIPPA? 


Dr MacMillan: I am sorry. Freedom of Information 
and Protection of Privacy Act, which demands that certain 
rules are followed with regard to not only the disclosure of 
information but also with regard to the protection of per- 
sonal and private information. In addition to that, although 
I am not versed in it, I believe there is a public service 
legislation which also imposes confidentiality require- 
ments on civil servants in the province. 

Ms Jackson: Thank you, Dr MacMillan. I am going 
to ask that some of the salient extracts from the legislation 
that you made reference to now be circulated to the commit- 
tee members. Perhaps in the interest of keeping it organized 
we will circulate those when the clerk comes back. 

I am going to provide to members of the committee a 
description of personal information that is contained in the 
freedom of information act section 42, which prevents the 
release of personal information; section 38 of the Health 
Insurance Act, and section 10 of the Public Service Act, 
which will be coming around shortly. 

On this topic I understand there have been prepared 
some briefing notes that summarize some of the security 
measures in place in OHIP, and I am going to ask that we 
mark as an exhibit some of those briefing notes and the 
security manual that is in place. I see the security manual, 
so I suppose we can start passing that around. 

Mr Chairman, could I suggest, so we could keep track 
of this, that we mark these three statutory sections that will 
be distributed when the clerk returns, as the next exhibit, 
which would be I think 3. 


The Chair: They are being distributed right now. 


Ms Jackson: The two briefing notes should be exhibit 
4 and the security manual exhibit 5, if that is agreeable, Mr 
Chairman. Can you, Dr MacMillan, while these are being 
distributed, assist the committee generally? The security 
manual, as I understand it, is one that has been in place for 
some time. 
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Dr MacMillan: Yes, it has been in place some time, 
Ms Jackson, but I would like to point out that last fall it 
was updated, reviewed and reprinted, so it is a very fresh 
version of the security measures taken by OHIP and by the 
ministry with respect to the issue. 


Ms Jackson: Of the two briefing notes—I have called 
them briefing notes—one is entitled Collection and Disclo- 
sure of Personal and Physician Records. Can you explain 
when that came into existence and for what purpose? 

Dr MacMillan: I would like to say that our daily 
business is really exchange of information, so it is an area 
of considerable activity within the health insurance divi- 
sion. We act, to a great extent, as the interchange between 
the public and providers, even though claims payment— 


Ms Jackson: Dr MacMillan, I am sorry. I think you 
may be anticipating what I am going to do next, but just so 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


M-325 


the committee understands where these two documents 
came from, the first one, which is entitled Collection and 
Disclosure of Personal and Physician Records, what is that 
document and how did it come into existence? 


Dr MacMillan: We made it up as a summary for the 
benefit of the committee when we knew we were going to 
appear. 


Ms Jackson: Thank you. Similarly, the briefing note 
that talks about the issue being, “The standing committee 
of the Legislative Assembly will be performing an investi- 
gation into the dissemination of information obtained from 
the Ministry of Health,” when did that come into existence 
and for what purpose? 


Dr MacMillan: At the same time, in order to benefit 
the committee—within the past week. 


Ms Jackson: I would like to focus, if I may, Dr Mac- 
Millan, on the briefing note that has the heading Briefing 
Note. As you move through that document you come to a 
page entitled “Access to Personal and Physician Records— 
Provider Services Branch.” Do you see that? 


Dr MacMillan: Yes. 


Ms Jackson: I want to review with you, Dr Mac- 
Millan, the circumstances that are listed there as to when 
personal information relating to patients or physicians may 
be communicated outside the branch. I take it that is what 
these notes are, that they relate to circumstances in which 
that information goes out of the provider services branch? 


Dr MacMillan: Yes. 


Ms Jackson: The first instance you list there is to 
providers. Can you explain what that is? 

Dr MacMillan: Yes. Again, physicians would be 
included as providers, and the branch I referred to earlier 
works in communication on a daily basis with physicians 
and their staff. In addition to that, of course, the district 
offices work on a close one-to-one basis with physicians’ 
offices. We take precautions to be certain when a physician 
makes an inquiry by telephone or in person that indeed 
that is the physician. You can understand that many of the 
local people begin to know and recognize the voice and so 
on of physicians and their office employees with respect to 
their billings. We often request the provider number, which 
is generally limited, and the physician would identify him- 
self or herself not only by name but also by providing the 
unique provider number. We have not experienced any 
difficulty in that liaison. There is always the chance of 
someone misrepresenting himself, but staff are generally 
well trained and use prudence in giving any information, 
especially when it relates to a physician’s income or any 
information about patients whose claims were sent in by 
that physician. 

Ms Jackson: Dr MacMillan, the next indication is that 
you provide that information to clients. Can you explain to 
the committee when that happens and under what circum- 
stances? 

Dr MacMillan: Out of 10 million people, of course, 
there are always individuals who have trouble with their 
benefits, either here in the province, in other provinces or, 
of late, outside the country. Those patients have often paid 
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a bill on their own. They may have had a problem with 
what they perceived to be a charge made by their physi- 
cian. They call with all sorts of concerns about their health 
benefits. There is constant liaison with the public with 
respect to general information and policy, and also very 
sensitive and detailed information, often including diagnostic 
information. 

Again, if it is of a general nature, staff try to give good 
customer service, both locally and at our client services 
branch, which I am responsible for, and it usually works 
very well. In addition, however, when requests are made 
about what a doctor has diagnosed them as having or what 
charges doctors or a group of doctors have made, claiming 
to be the patient, we always refer that type of information 
to our freedom of information coordinator. They are obli- 
gated to go through the proper process of this freedom of 
information legislation in order to retrieve their personal 
information. 

Ms Jackson: Why is that? 

Dr MacMillan: Well, it is obvious, because we have 
less ability to be certain of the identity of a person, because 
with 10 million people out there as compared to 20,000 
who depend on their livelihood from OHIP, there are peo- 
ple who would sometimes use the information in a nega- 
tive way. Often estranged spouses and so on are trying to 
gather information. Staff are very sensitive to that and just 
automatically provide no information by telephone or in 
writing about diagnostic information provided by providers, 
and send them to the freedom of information coordinator. 

Ms Jackson: And the next thing that you list on this 
page is that you provide that information to the finance and 
accounting branch. First of all, what is the finance and 
accounting branch? 

Dr MacMillan: The Ministry of Health, as you know, 
is a very big ministry. We operate very large programs. 
The finance and accounting branch is another branch of 
the Ministry of Health, under the corporate services divi- 
sion, which is responsible for the writing of the cheques, 
allocating the amounts of money to be paid for persons or 
clients who are to receive cheques; as a good example, all 
of the hundreds and thousands of bills we have from 
American hospitals. When the determination is made as to 
the amount of money, the finance and accounting branch 
must have written direction as to what that particular hospital 
is to be paid. 

In addition, they come into play in many of the individ- 
ual cheques that we have to write to physicians, many of 
the administrative problems that we are faced with, most 
recently the threshold and directing the finance and account- 
ing branch when a particular physician has reached the 
threshold and therefore to have that physician’s cheque 
reduced in the appropriate amount. 

Ms Jackson: Do | take it from that, Dr MacMillan, 
that the only information that ever goes to this branch is 
the information with respect to what amount is going to go 
on the cheque? 

Dr MacMillan: Yes. 


Ms Jackson: The next one is the district offices. Are 
the district offices within your division, Dr MacMillan? 


Dr MacMillan: Just a minute, please. Go ahead. 


Ms Jackson: Are the district offices within the health 
insurance division? 


Dr MacMillan: The district offices are under the 
claims payment division management. There are seven 
district offices in the province and 11 satellite offices, the 
district offices being in London, Hamilton, Mississauga, 
Toronto, Oshawa, Kingston and Ottawa. 


Ms Jackson: What information do the district offices 
have of the sort that is described here, personal information? 


Dr MacMillan: As I indicated earlier, they of course 
deal with the physicians on the initial basis, receiving all 
their claims and often dealing on a daily basis with the 
various problems that crop up with respect to billings. At 
the district offices we have, in each district office, a medi- 
cal consultant who is under my direction, who is techni- 
cally under the provider services branch I talked about 
earlier, so that in addition to the clerical staff and the admin- 
istrative and management staff in the district office, there 
is a physician who has a very significant role in dealing 
with physician issues and issues of the professional sending 
in bills. 


Ms Jackson: Do the district offices have the physician 
records, by which I mean the information concerning a 
physician’s billings, for what services, in what amounts, 
over what period of time and for what patients, for all the 
physicians in their area? 
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Dr MacMillan: Certainly the physician has access to 
it. 1am not certain to what degree they would have to have 
the assistance of senior people in the provider services 
branch to gain more detailed information, but part of the 
role and function of the district medical consultant, of 
course, is the initial scrutiny of claims made by physicians. 
It is sort of a twofold role that a medical consultant has. 
One is to be of assistance to providers and allow for the 
bureaucracy to work smoothly. At the same time, the physi- 
cian is also there to educate the physician when he seems 
to be straying with regard to legitimate billing patterns and 
also to take a more punitive role, possibly in detecting 
untoward billings and notifying head office, where we 
would pursue it. 


Ms Jackson: But Dr MacMillan, just in terms of the 
records that the district office has, do I understand that it 
has records with respect to all of the physicians in that 
district? 

Dr MacMillan: Yes. 


Ms Jackson: And it has records of the amounts that 
they billed during any particular period of time and for 
what services? 


Dr MacMillan: I am not certain I know to what extent 
the period of time would extend. Certainly those yearly 
billings would be readily available to the medical consul- 
tant and the district officer. 

Ms Jackson: I take it from that that they go through 


the district office, but after they are processed the records 
come pretty much directly to provider services? 
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Dr MacMillan: Again, I have told you before, and | 
will just repeat it, that records per se are in the mainframe of 
the computer, which rests on the top floor of the Macdonald- 
Cartier building in Kingston. So they have access, yes, to 
data which would provide them with physician billing totals, 
but I do not believe that most of us keep records on indi- 
vidual physicians in our offices any more. We do not need 
to. 

Ms Jackson: So they have probably not much in the 
offices; it is the access to the mainframe in Kingston that 
the district offices have. 


Dr MacMillan: I believe that is the best answer I can 
give you. 

Ms Jackson: Do you know, sir, what security arrange- 
ments are in place in the district offices to protect the 
confidentiality of access to that information? 


Dr MacMillan: I believe the security arrangements 
are the same in the district offices as they are in head 
office, so when I describe them I think I can be rather 
uniform in saying that we undergo similar precautions. We 
are subject to the security manual whether we are in 
Kingston or a district office and we are also of course 
subject to the same three pieces of legislation. 


Ms Jackson: The general statutory framework is the 
same and the security manual is the same. Do you actually 
know how that works in practice in the district offices? 


Dr MacMillan: I think I am not the best witness to 
question on that further. I have given you the best indica- 
tion I can. I spoke as recently as this morning with our 
official security officer, who is solely responsible for these 
procedures across the ministry, inspecting them and being 
certain that managers are following them. He gave me 
assurances this morning that he was quite proud of the 
maintenance of these policies by ministry staff in the district 
offices as well as head office. 


Ms Jackson: But so the committee understands, Dr 
MacMillan, if members of the committee want to find out 
in detail what happens in the district offices, they should 
not be asking you. Is that fair? 


Dr MacMillan: That is right. 


Ms Jackson: The next item on this list is the medical 
eligibility committee. What is that, Dr MacMillan? 


Dr MacMillan: The medical eligibility committee is, 
in essence, an appeal board. It is set up by statute, in the 
Health Insurance Act. It is a group of physicians or other 
providers—a group of physicians, I am sorry—who are 
appointed by the minister who sit in adjudication of bureau- 
cratic decisions. My staff, in assessing whether or not a 
claim is to be paid to a physician, or indeed for a benefit to 
be given to a patient—the best example and one of the 
most common ones is something that we believe is cosmetic 
surgery, which is not covered as a benefit, and the patient 
believes it should be covered as a benefit because there are 
some medical symptoms associated with the cosmetic defect. 

That committee then adjudicates cases in which, rather 
than simply flatly turning down the patient, we take it 
upon our initiative to refer cases, indicate to the patient or 
the physician that we are asking for a second opinion, as 
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you would, and go by the decision as final, what the medi- 
cal eligibility committee decides. 


Ms Jackson: Do I take it that the only information, 
then, that the medical eligibility committee gets would be 
information with respect to a particular service in a partic- 
ular case that is under review? 


Dr MacMillan: Yes, and they are subject by the act to 
exactly the same degree of confidentiality that we are. 


Ms Jackson: The next one listed here, sir, is the medi- 
cal practitioner review committee, and I would like to 
defer that for a minute and come back to it. Then you list 
the Health Services Appeal Board. What is that, Dr Mac- 
Millan? 

Dr MacMillan: The Health Services Appeal Board is, 
again, a court or tribunal that looks into appeals of patients 
in particular, but also physicians, with regard to payment 
policies or eligibility. So on the client’s side, if we deny 
someone, for instance, OHIP coverage—maybe they are 
out of the country too long or we have found they are not 
legally entitled to remain in Ontario—that appeal mecha- 
nism is through the Health Services Appeal Board. Again, 
appointments are made by the Minister of Health: a chair- 
man, I believe the board has two positions appointed, and 
the rest are lay people. They would hear in a quasi-judicial 
way our Side of the story and the patient’s side of the story. 

On the physician’s side, they become involved in deci- 
sions, again, where we rule against a physician, and the 
physician, in particular in interpretation of the schedule of 
benefits, would have a different view. The appeal mecha- 
nism is well known by physicians, and they will take their 
concern there with respect to our ruling. 

Out-of-country payments would be another example 
where patients feel they should, of late, be covered for 
100% of benefits for a service that was not available in 
Ontario and in the United States, and they are beginning to 
make appeals to the Health Services Appeal Board about 
our decision that it was not medically necessary for an 
urgent trip to the United States. 


Ms Jackson: I take it the only information that would 
go to the Health Services Appeal Board is the information 
relating to the particular case brought by the appellant, be 
that a physician or a patient. 

Dr MacMillan: Yes. 

Ms Jackson: That is a public hearing? 

Dr MacMillan: Yes. 

Ms Jackson: Then the next thing that you list, Dr 
MacMillan, or that is listed here is the negotiations secre- 
tariat. What is that, Dr MacMillan? 

Dr MacMillan: The negotiations secretariat is the 
recent terminology for a small unit in the Ministry of 
Health that is at Queen’s Park. It is on the ninth floor of the 
Hepburn Block, and it is directed by Dr Eugene LeBlanc, 
who is an executive director. This unit was set up shortly 
after the recent agreement between the government and the 
Ontario Medical Association, which was signed on June 4, 
1991, and took effect back on April 1, 1991. 

This agreement is rather a landmark agreement for Ontario 
which is very, very different from the 15 or 20 agreements that 
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have taken place since medicare began, and it provides for 
a number of things that never before were contemplated 
and never before had to be administered. As a result, the 
deputy minister has set up this small unit to work in close 
cooperation with the health insurance division in order to 
assist the transition of physician payments in this new 
world and provide the policy and direction to the health 
insurance division as to its impact on physicians, and I will 
describe that later for you. 


Ms Jackson: In what circumstances would personal 
information with respect to an individual physician’s bill- 
ings go to the negotiations secretariat? 

Dr MacMillan: The information that has come in to 
both sides has been— 


Ms Jackson: Both sides of what? 


Dr MacMillan: By both sides I mean in Toronto the 
negotiations secretariat, their small unit of three or four 
people, and my larger operation in Kingston. Information 
has come in from many different sources but in general, 
the profession out there—the medical profession, especially 
those affected by the threshold—have been constantly 
communicating with Dr LeBlanc and his staff with regard 
to the same issues that they also tend to communicate with 
us. There has not been a very distinct division between the 
operations and the tasks that we perform in Kingston with 
regard to the implementation of the thresholds, and Dr 
LeBlanc’s office, so there has been a fairly free and 
cooperative transmission of information back and forth, 
although most of the information on physicians’ billing 
and so on is coming from the physicians themselves who 
are writing us, pleading exemption to the recent threshold 
agreement. Most of those letters have been channelled 
through Dr LeBlanc. 
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Ms Jackson: They come through Dr LeBlanc to you? 
Dr MacMillan: Yes. 


Ms Jackson: But in terms of going the other way, for 
what purpose is personal information about a particular 
physician’s billings sent from you to Dr LeBlanc’s secretary? 
I say you; I mean your division. 


Dr MacMillan: Yes. I do not think I have ever seen 
anything spelled out, as when something is up and running 
and clearly defined. We see job descriptions, we see organ- 
izational charts, we have been working diligently to invoke 
the terms of this agreement, and it has been an absolutely 
necessary thing that information travel both ways. As a 
result, “personal” information, if you want to use the 
word—I would say it is not so much personal but billings 
by a physician and how he or she might be affected by the 
threshold—is passed both ways from our office to Dr 
LeBlanc on a number of occasions, and the other way 
around. 


Ms Jackson: Billings information by an individual 
physician is personal information as that term is under- 
stood under the freedom of information act, is it not? 

Dr MacMillan: Yes. 


Ms Jackson: And that does go from your division to 
Dr LeBlanc’s secretariat? 
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Dr MacMillan: Yes. 
Ms Jackson: For what purpose? 


Dr MacMillan: For implementing the threshold with 
regard to the physician who is affected, and indeed to a 
great extent to assist the physicians who are very harshly 
hit by this threshold, to assist in finding ways to lessen the 
blow to their particular cash flow. It has always been done 
in a very congenial and collegial way with physicians who 
see us, for the most part, as their allies in trying to imple- 
ment this in the fairest possible way. 


Ms Jackson: So are you speaking of situations where 
particular physicians contact Dr LeBlanc? 


Dr MacMillan: Yes. 


Ms Jackson: And in those circumstances he some- 
times asks for their personal billing information? 


Dr MacMillan: Yes. To the extent that has happened, 
I cannot answer right now. I will try to determine more 
Closely the degree to which there has been transmission of 
information. As I said earlier, in the vast majority of cases, 
the information is coming to us more than not, but Dr 
LeBlanc has attended alone and with me on many occasions 
sitting down with doctors, looking at their particular finan- 
cial problem and looking to see to what degree the minis- 
try can offer any assistance in the transition into this new 
agreement. 


Ms Jackson: Do you know if the personal physician 
information that is transmitted sometimes from your divi- 
sion to Dr LeBlanc’s secretariat is used for any purpose 
other than dealing with that individual doctor? 


Dr MacMillan: I am aware of one case where a brief- 
ing note was required and personal information on the 
physician was sent. 


Ms Jackson: Other than that instance—and it is one 
we are going to come to in more detail very shortly—are 
you aware of whether there are not other instances where 
personal physician information has been transmitted to Dr 
LeBlanc for a purpose other than speaking directly to the 
physician in question, or dealing with the physician in 
question? 

Dr MacMillan: No. 


Ms Jackson: Do you know if there are? Sorry, that 
was not a very well-worded question. You do not know if 
there are? 

Dr MacMillan: No, I do not know that there are. I 
doubt that there have been, but I am not certain and I 
would be glad to find out. 


Ms Jackson: Would you be able to find that out? 
Dr MacMillan: Sure. 


Ms Jackson: Would you? Thanks. What is the time 
frame within which you might be able to find that out, Dr 
MacMillan? It has to do with how we get this— 


Dr MacMillan: By tomorrow, I think, to continue to- 
morrow. I will do my best. 


Ms Jackson: I have the sense you may still be here 
tomorrow, so we will deal with that. 
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Are you absolutely content with the practice of trans- 
mitting this information outside the provider services 
branch into the negotiations secretariat in Toronto? 


Dr MacMillan: I have thought a lot about that question. 
I would have to answer that if one were to do it again, it 
might be better to define a bit more appropriately for civil 
servants who are way down in Kingston who are some- 
times intimidated somewhat by Queen’s Park and senior 
officials in the Ministry of Health. There is a natural tendency 
for demands that come for our action—and they come 
daily—to jump, and there are time commitments and so 
on. 

I believe that where information was being transmitted 
outside the health insurance division and the very careful 
and scrutinizing rules that we try to apply, we become 
more vulnerable to information being misused. I believe it 
is prudent to suggest, and indeed I have, that we define 
more appropriately and direct staff as to the exact protocol. 
In retrospect, I feel that had that been done, we might have 
conducted ourselves a little differently. 

Having said that, again, the pressure is on in a very 
intense administrative area that has created tremendous up- 
roar, upheaval and antagonism. We have been limited by 
fiscal constraints. We have not been able to add staff that 
we feel are necessary. People are working under a great 
deal of pressure and long hours and indeed judgements 
may not always be the best in those circumstances. 


Ms Jackson: You say you have given some thought to 
whether there should be a protocol for the release of infor- 
mation from the provider services branch to outside the 
health insurance division. Are you able to give the committee 
any indication of what you think such a protocol would 
specify? 

Dr MacMillan: Indeed, I think we do have a protocol 
for information. Indeed the Freedom of Information and 
Protection of Privacy Act does stipulate that we do not 
transmit information unless there is a “need to know.” Cer- 
tainly, it was the perception of our staff that people dealing 
with negotiation and transfer into the threshold world did 
have that need to know and therefore we were readily 
transmitting necessary information. That would not necessar- 
ily be the case with a totally different branch or division. 

This particular unit, as I said, was set up by the deputy 
minister. It was urgently needed to be the transition here in 
Toronto with our head office in Kingston and provided a 
very useful and valuable aid in our trying to administer this 
very difficult new world of monitoring certain physicians’ 
payments and paying them at a different level. 


Ms Jackson: It would be fair to say that in the fall of 
1991, at least until the end of December, from what you 
say, there was a presumption within your branch that if the 
negotiations secretariat asked for this kind of information, 
there was a need to know. 

Dr MacMillan: Yes. 

Ms Jackson: Let me then move on to the next item on 
this list. There is a reference here to briefing notes. You 
have provided me, Dr MacMillan, and let me ask to be 
passed out to members of the committee, something called 
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a Priority Briefings Guideline Booklet. That will be exhibit 
6, Mr Chairman, if you are agreeable? 


The Chair: That will be exhibit 6. 


Ms Jackson: Briefing notes, as that term is used in the 
briefing note we have been looking at, and priority brief- 
ings in this guideline booklet, Dr MacMillan, are those the 
same things? 

Dr MacMillan: I do not understand the question. Say 
it again. 

Ms Jackson: On the list we are going through, you 
make reference to something called briefing notes. 

Dr MacMillan: No, not necessarily. Briefing notes, as 
most MPPs would know, of course, are created for a num- 
ber of different circumstances. They are created when a 
new government takes over. They are created for issues 
that various people in the ministry determine to be news- 
worthy and of prominence. They occur in an official way 
that we in the Ministry of Health, at least, refer to as priority 
briefings, which usually signifies a current issue of the day 
that is of newsworthy function on which the minister 
would require information and possibly the Premier for 
questions in the House, for response to the press, for 
response to the problem. So it is a gathering of informa- 
tion, as we understand it, for priority briefings, essentially 
for the use of a minister in that particular ministry. 
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Ms Jackson: Whereas briefing notes may be gathered 
for other purposes as well. 


Dr MacMillan: Yes. 


Ms Jackson: The procedure that was in place for the 
gathering of information for priority briefings in the fall of 
1991 is the one set forth in exhibit 6? 


Dr MacMillan: Yes. 


Ms Jackson: I wanted to ask you, Dr MacMillan, to 
turn to page 18 of that guideline. The number may be 
actually a bit hard to see. It is about six pages from the 
back, under the heading “Confidentiality.” 


Dr MacMillan: Yes. 

Ms Jackson: There is a description of personal infor- 
mation in the middle of the page. That clearly would in- 
clude, I take it, physician billing information. 

Dr MacMillan: Yes. 


Ms Jackson: Then there is a three-part test that is set 
forth there, 

“The person to whom the information”—that is, per- 
sonal information—‘is going must: (1) need the informa- 
tion in the performance of his or her duties, (2) be 
performing duties that are a proper function of the minis- 
try, and (3) be using the information for a purpose consis- 
tent with the reason for which the information was first 
collected.” 

Just stopping there, that is the need-to-know test that 
you were referring to before? 

Dr MacMillan: Yes. 

Ms Jackson: And that test applies to the dissemina- 
tion of personal information, whether in the priority brief- 
ings process or any other process. 
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Dr MacMillan: Yes. 


Ms Jackson: It should only be circulated within the 
ministry to the extent that there is a need to know. 


Dr MacMillan: Right. 


Ms Jackson: And it should never be circulated out- 
side the ministry. 


Dr MacMillan: No, not unless you have the consent 
of the person to whom the information refers. 


Ms Jackson: The note goes on to say that if that infor- 
mation is to be put in a priority briefing, it must be on the 
basis of the test noted above, and then over on the next 
page there is an indication: 

“Where to Place the Information: If personal or third- 
party information must be included in a priority briefing, it 
should be placed in the separate ‘advice to the minister’ 
section that follows the list of contacts. It should also be 
marked: sensitive and not to be disclosed.” 

When was that added? 


Dr MacMillan: That had been the policy for a number 
of years. It was changed and it became the policy again 
following the incident with the last minister. 


Ms Jackson: Ms Gigantes. 
Dr MacMillan: Yes. 


Ms Jackson: When you are talking about the more 
general kinds of briefing notes other than priority brief- 
ings, does the same rule apply that if there is to be confi- 
dential information, it should be separately noted and 
identified? 

Dr MacMillan: Not necessarily. I would have to 
question, as I hope most of my employees would, the need 
for more detailed information if we knew that it was not 
going to the minister. The briefings of course could be for 
the deputy minister; they could be for someone in another 
area. I think that there is a great weight put on the knowledge 
that the minister is in need of the receipt of this informa- 
tion, and for purposes of interpretation of this request, 
when it comes from Queen’s Park, we interpret that the 
minister needs to know, not that somebody on staff needs 
to know somewhere. So I would say that when we issue 
briefing notes that we do not believe are for purposes of 
the minister’s information, we should certainly not be pro- 
viding any confidential or personal information. 


Ms Jackson: So for briefing notes other than priority 
briefings, it would be your view that it is not appropriate to 
pass on confidential information, or personal information, 
as I have used that term. 


Dr MacMillan: Yes. 


Ms Jackson: When a priority briefing request comes 
in to the provider services branch, who decides whether or 
not personal information will be included in the response? 


Dr MacMillan: Each area, including mine, has a 
priority briefing coordinator, who in my case is my execu- 
tive assistant, Mary Fleming, and we have a further very 
experienced employee who is the assistant briefing co- 
ordinator, who would act in the absence of my executive 
assistant. 


Ms Jackson: Who is that? 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


10 FEBRUARY 1992 


Dr MacMillan: Jacqui Heath. 


Ms Jackson: That is when the request for the priority 
briefing comes in. 


Dr MacMillan: The request comes in usually from 
the executive assistant of our ADM, our particular area, 
and that is then delegated by the coordinator to someone in 
the branch who is appropriately capable of putting together 
the notes for the briefing. After it has been edited, possibly, 
by my executive assistant, I would then give final approval 
before it went out of my division, and going out of my 
division, it would go on to the executive assistant to the 
ADM, in this case normally Dr Dave McNaughton, and it 
would then be possibly edited or signed off again before 
going on to the minister. 


Ms Jackson: So before personal information was in- 
cluded in a briefing to the minister, it would be vetted first 
of all by Ms Fleming, second by you and third by Dr 
McNaughton? 


Dr MacMillan: Yes. 


Ms Jackson: In the case of a non-priority briefing 
note, when that request comes in and is responded to, who 
is responsible for ensuring that it does not contain personal 
information? 


Dr MacMillan: Whoever is asked for the briefing, to 
construct the briefing and get information for the briefing 
and be responsible for the writing of the briefing, some- 
times has to get information from other branches within 
the ministry. It could be an issue in dialysis but you would 
have to involve the hospitals, maybe, as well as a free- 
standing clinic. It could be other issues that would require 
information out of one or two or maybe even three 
branches. In those cases, we would not have prime respon- 
sibility for the briefing to be forwarded. Although under 
normal circumstances our area is all on one floor, it would 
be often that I would be involved, or Mary Fleming, in 
finalizing or approving of anything going forward. 


Ms Jackson: But that is not necessarily the case? 
Dr MacMillan: No. 


Ms Jackson: In which case the question of whether 
what goes forward has personal information or not is the 
decision of the person preparing the note? 


Dr MacMillan: I would think it is more commonly at 
least the level of a branch director. 


Ms Jackson: Does it have to be? 


Dr MacMillan: No, because you must understand that 
there are many, many briefings or pieces of material, 
sometimes sentences, that are required for update. Briefing 
notes are updated routinely, and the request for informa- 
tion to be updated is made frequently to people who are 
involved in the program, which, with their good judge- 
ment, does not require the whole formal process to be 
engaged in all over again. 


Ms Jackson: So is it just left to the personal judge- 
ment of the person who is responding what vetting the 
answer should have before it goes back to the person who 
requested the information? 
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Dr MacMillan: That has been, up until recently, the 
way it has worked. 


Ms Jackson: Has that changed? 


Dr MacMillan: We have implemented more formal 
processes to be able to further assess the degree and nature 
of the information being sent for accuracy and confidenti- 
ality before providing information to another part of the 
ministry. 

Ms Jackson: When did that change? 

Dr MacMillan: It changed after the incident on— 

Ms Jackson: November 13? 


Dr MacMillan: November 13, when I became aware 
of a document that judgement could have been better. 


Ms Jackson: Can you assist us as to when it changed? 
Some time after that, but— 


Dr MacMillan: We are working now on developing 
formal policy, but, again, it has been word of mouth directed 
that all briefing notes will come through my office. 

Ms Jackson: Which means either you or Ms Fleming, 
does it? 

Dr MacMillan: Yes, or if I am not there, someone 
who is acting in my position. 

Ms Jackson: Let me return to this list we were march- 
ing through, and we are near the end. Freedom of informa- 
tion requests: Can you just briefly explain? That is a 
request for information under the freedom of information 
act? 

Dr MacMillan: Yes, and we have one person solely 
designated in the division who works full-time, almost, on 
these numerous requests and the proper processing and 
work with the coordinator in Toronto for the act. 
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Ms Jackson: And last you list research studies, and I 
take from what you say there that in circumstances where 
people consent to have their personal data included in a 
research study, you will release it for a research study? 

Dr MacMillan: Yes, and that happens rarely and it is 
always in writing. 

Ms Jackson: It is always— 

Dr MacMillan: In writing. 

Ms Jackson: I had said we would defer the question 
of the medical practitioner review committee and I would 
like to return to that now, Dr MacMillan, and ask you to 
explain for the committee the various processes by which 
physicians’ billings are reviewed within your division. 
That, I take it, sir, looking at the organizational chart that 
we looked at earlier, would take place—if I can find the 
chart. What is the name of the branch within which that 
takes place? 

Dr MacMillan: Provider services branch? 

Ms Jackson: Sorry, it takes place under the manager 
of monitoring and control? 


Dr MacMillan: Yes. 
Ms Jackson: Who is that? 
Dr MacMillan: Mr Peter Quinn. 


Ms Jackson: What circumstances lead to a review of 
a particular physician’s billings, first of all within the 
branch, within the provider services branch? 

Dr MacMillan: There are a number of reasons why a 
physician may come to our attention, and I will try for the 
most part to give you an idea of what might spark a second 
look: Obviously, physicians who have very high-billing 
practices, and those high-billing practices can be a signifi- 
cant variant from their own colleagues in that same speciality. 
It may be, as I told you, variances in the cost-per-patient 
ratio. A physician could see as many patients as another 
physician, but the cost to the public purse could be double 
what it is for the average colleague in the same specialty. It 
could be an indication by the medical consultant in the 
district that he may have had difficulty rationalizing the 
way in which a physician was billing, and he could spark a 
further look by that unit in Kingston in order to assess the 
physician’s proper billing. We could have complaints from 
patients. Indeed sometimes patients for some reason get 
the impression a physician may be billing on their behalf 
for services never rendered to them or rendered inappro- 
priately. We would look at the physician’s billings in that 
case to determine as best we could whether or not the 
services indeed were rendered. 

In many cases, where in these various ways physicians 
rise to the top in this unit, we often will flood the practice 
with verification letters. I do not know whether you have 
ever received a verification letter, but we send out routinely 
to a random sample of patients in the province sort of a 
receipt for services that you should have received over a 
period of time in which not only the physician is indicated 
but the date, the type of service and the charge made on 
your behalf to OHIP. When we flood a practice, and if we 
indeed find the physician has been charging for services 
which patients come forward and tell us were never ren- 
dered—even, in rare cases, the patients never have heard 
of the physicians—those cases become obviously clear 
cases of fraud, and that source of detection of fraud, along 
with other reports and police interventions, amount to 
about two a year. 


Ms Jackson: So the prospect of fraud or criminal 
charges is not a usual outcome of any kind of billing review 
within your ministry? 

Dr MacMillan: That is correct. 


Ms Jackson: If you get one of these sort of prompts 
for a second review, either from reviewing the profile of 
the physician’s billing and its amount or from your regional 
office or from a complaint or an audit letter, what is the 
next stage of examination of a physician’s billing? 


Dr MacMillan: The analysis of all these data is done 
by a very experienced physician, who may well be testify- 
ing here, who has had years of experience in trying to 
make a fair determination of whether or not the physician 
has a particular reason for the abnormal services or abnormal 
costs. It may be, for instance, a demographic consider- 
ation. If he has got a very high geriatric patient load, that 
may result in more services. Or there may be other unique 
circumstances, such as a doctor in an area where there are 
insufficient such specialists and they may have to work 
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harder than they may even want to. So there are many 
legitimate reasons for aberrations from the usual and 
customary charges, but where those do not seem to be 
explained to us we then make the next move and that is 
through the legislation, refer this issue, this particular phy- 
sician on to the medical review committee of the College 
of Physicians and Surgeons of Ontario, which is named in 
the Health Insurance Act as being responsible for the more 
detailed audit and assessment of physician accounts in the 
province that are of disturbance to us. 

Ms Jackson: Dr MacMillan, you have provided to 
me, and I ask that it be passed out to the committee, a brief 
bulletin that describes this process dated December 19, 
1989. Do I take it the description in there continues in 
general terms to apply to the process as it exists today? 

Dr MacMillan: Yes, that is correct. 


Ms Jackson: Could we mark that, Mr Chairman, as 
exhibit 7? The examination that you have just indicated 
takes place within the division. You mentioned that is done 
by an experienced physician. What is that doctor’s name? 


Dr MacMillan: Dr Simon Kovacs. 


Ms Jackson: The result is that some accounts, as you 
Say, are sent on to the MRC and it is listed in this bulletin. 
That happens when there is reason to believe that all or 
part of the insured services were not rendered, all or part of 
the services were not medically necessary, all or part of the 
services were not provided in accordance with accepted 
professional standards of practice or the nature of the services 
is misrepresented. But do I understand from what you have 
said, Dr MacMillan, that that analysis is just on the basis 
of the paper record of the billings; there is no attempt to go 
out and actually look at what happened or talk to patients 
or anything of that sort? 


Dr MacMillan: No, we do not have the power of 
audit of a physician’s office. I should say that there are 
sometimes conversations, of course, about the billing pattern, 
in which we try to provide an educative role, and where we 
believe that the physician has not become educated we then 
may resort to referring it on to the MRC. I think the point 
you are making I would agree with is that we do not have 
all the information in order to make a decision, and some 
subsequent decisions provide information which we know 
exonerates the physician. Nevertheless, at the level we 
have made that determination we believe there is a strong 
suspicion the doctor may be inappropriately billing OHIP. 

Ms Jackson: And therefore it should be looked at 
further by inspection in the medical review committee? 


Dr MacMillan: Yes. 


Ms Jackson: So the fact that a physician is referred 
on to the MRC does not necessarily mean there is anything 
wrong? 

Dr MacMillan: No. 


Ms Jackson: It is actually described in the second 
page of this memorandum, but can you give the committee 
just a capsule summary of what happens when a physician’s 
billing is referred to the medical review committee? 


Dr MacMillan: For one thing, there is one big, long 
delay. The people who wrote the legislation in the Health 
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Insurance Act unfortunately put the size of the medical 
review committee of eight people in the statutes rather than 
in the regulations at the time when there were probably 
half as many physicians in the province. There are eight 
people listed to be appointed to the medical review com- 
mittee, as I said: six physicians nominated by the College 
of Physicians and Surgeons and appointed by the minister 
and two laypeople appointed by the minister. That makes 
up, in essence, two teams. 

It has limited our ability to administer OHIP as effec- 
tively as we would like, because we are faced with a huge 
backlog of cases to the extent that we do not even refer as 
many physicians that we believe should be referred. Over 
the past period of time, for instance, it has taken an average 
of 23 to 26 months from the time I sent a referral to the 
college before it gets back with its decision, so it is over 
two years in which if there has indeed been a bad pattern 
of billing, where the public purse is vulnerable to continued 
bad habits during that period of time. 

When the MRC does make a decision, all its adjudica- 
tion, all its investigations and all its decision-making is 
done in private; it is not open to public knowledge. Indeed 
the response from the medical review committee is also 
confidential. The penalty is to simply pay back what the 
committee adjudicates as being inappropriately billed dur- 
ing that window or that period of time two years earlier 
that we identified, what we thought to be bad behaviour. 
We have taken some steps recently to make other measures 
to educate and assist physicians in proper billing habits 
which we are ready to initiate, but sooner or later the MRC 
will have to be expanded in order to properly do the job it 
has been given. 
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Ms Jackson: Dr MacMillan, can you briefly tell the 
committee what the stages of this process are once it gets 
to the medical review committee? 


Dr MacMillan: I will give it as best I know it, but I 
have never been there so I am not certain of it. The fact is 
that we, confidentially, under the signature of the general 
manager of OHIP, who during the past several years has 
been Dave McNaughton—that individual signs the final 
document that we and our staff prepare, which goes to the 
medical review committee secretary, who is an associate 
registrar, Dr Roy Beckett. That information is then assimi- 
lated by staff, as I understand it, within the medical review 
committee, which is somewhat separated from the College 
of Physicians and Surgeons. 

They likewise maintain a close confidential ethic with 
regard to their work. Indeed they are also subject to exactly 
the same confidentiality requirements under these pieces 
of legislation. They then decide on the basis of what we 
had sent them whether or not the physician should be 
inspected. If they determine that that next step should take 
place—and in the vast majority of cases they do—they will 
appoint a physician or physicians of the same specialty to 
contact the physician so reported to make a mutually con- 
venient time to review records and will enter the office of 
the physician for a period of time, which could be a short 
period or several days, in order to scrutinize charts, in order 
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to look at books and in order to make the determination of 
whether the charges were legitimate or not legitimate. 

They report, as I understand it, to the MRC, and the 
next threshold is whether or not the physician will be in- 
vited to an initial hearing before the committee. If the 
physician is not invited, then the inspection proves con- 
cerns to be invalid. The physician, as I understand it, is so 
notified and the ministry is notified that no recovery is 
recommended. 

If, however, the physician, on the basis of the inspec- 
tion and the material we had sent, is still under question, he 
may be invited to this first meeting and even a subsequent 
interview to further elucidate the details with regard to the 
billing. It is upon that second hearing that the MRC then 
adjudicates and decides whether or not billings have been 
appropriate. 

We have been making an average of 60 referrals per 
year, but because of this backlog of about 130 cases we 
have this turnaround time which is unacceptable. It is very 
stressful indeed on the physician as well, who is living, 
obviously, in great concern over this lengthy period of time 
wondering whether or not he has done something wrong. 
But the average rate with which the MRC concurs with the 
Ministry of Health upon this more detailed evaluation is 
that anywhere between 60% and 70% of cases are found to 
have billed OHIP improperly. The MRC makes a decision 
to the extent of that excess billing and recommends to the 
ministry a recovery, and then we take over again with 
regard to the collection of that income. 


Ms Jackson: So at the end of this process, which as 
you have said takes 23 to 26 months, you get a report back 
that says either a clean bill of health or some money is 
owed, is that right? 


Dr MacMillan: And their decision as to why it was 
billed improperly and what they are basing their recovery 
on. 


Ms Jackson: Now for the committee, because the 
committee has to consider as you know, Dr MacMillan, 
the question of confidentiality within the ministry, I think 
it might be helpful to understand how many people would 
know of this process by the time it has run to fruition, to 
the extent that you can help them with that. You say it 
starts with a review by Dr Kovacs and presumably his 
staff. About how many people would know about that? 


Dr MacMillan: Within Dr Kovacs’s area there are 
three or four people who assist him in the preparation of 
profiles and the accumulation of the package necessary for 
sending up the line and on to the MRC. Then it would go 
to presumably the secretary of the director of the branch. 
The secretary would provide it to the director for review 
and signature if she agreed with it. The director of the 
branch then would send it on to my secretary and I would 
review it to co-sign the document before it went on to the 
assistant deputy minister, Dave McNaughton, in his capac- 
ity as general manager of OHIP. He would then send it 
directly to Dr Roy Beckett, associate registrar of the college. 

At the college—I am not free to speak precisely, but I 
am aware that a number of people review the documents 
there in order to assimilate and prepare the material for the 
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review committee to decide whether or not an inspection is 
made. There would be a number of secretaries, registrars 
and personnel, along with I suppose the elected or appointed 
people on the committee who would have knowledge by 
that time that a particular physician had been referred. 

Following that, an inspector or inspectors, one or two 
at the most, I understand, would be asked to go and visit 
the doctor and would make telephone calls and communi- 
cate with the doctor or the doctor’s staff with respect to 
their attendance at the physician’s office, which, I might add, 
I believe often includes some discussion with a physician’s 
employees with respect to billing practices, inasmuch as 
many physicians are a little away from some of the billing 
habits and patterns and that is left to management staff. 

To add to that, although this is very unofficial, but the 
committee may be interested in this from other witnesses, 
there is a general feeling among the profession that it has 
never been a very critical thing, in a doctor’s career or in 
his life, to have the knowledge of his referral made before 
the committee among his colleagues. Indeed, I have had 
experience with doctors coming into the coffee lounge 
saying: “Guess what? I got a letter from the MRC. They’re 
going to come and check me out.” The degree to which 
that is even held to be confidential by physicians who are 
affected is quite variable. But I have no knowledge of any 
particular case; I am just speaking in generalities. 

Indeed the OMA, of which I am a past president, often 
was requested to represent physicians in their dilemma in 
the investigation, and in particular in their review, when 
they had to go before the medical review committee. So 
the OMA has acted as the agent for its members whenever 
they have requested representation. More recently, in the 
last month or two, I have noted that the Canadian Medical 
Protective Association is now offering to do that role as 
part of its services to physicians when they are in legal 
trouble. 


Ms Jackson: So at the end of the day—I am just 
counting up what you said—it sounds like about 10 people 
in your division might know, including the secretaries of 
the people who are involved; an indeterminate number, but 
clearly several people within the medical review commit- 
tee; inspectors if inspectors are sent out; office personnel 
to the extent that they may become aware of it, plus whoever 
may happen to learn of it if, as you understand, doctors 
sometimes share the information somewhat casually. 

Dr MacMillan: Yes. 

Ms Jackson: I take it, from the comment that doctors 
sometimes sort of chat about this in the coffee lounge, that 
the review process per se is not always considered to be 
one of particular stigma from the point of view of the 
doctors whom you have had experience with. 

Dr MacMillan: In many cases that is the case. 

Ms Jackson: It is sort of like a tax audit, is it? 

Dr MacMillan: I would say it is much more like that 
than some type of charge before the courts. 

Ms Jackson: Within the ministry, though, the existence 
of this kind of investigation would be a piece of confiden- 
tial information that would be protected under the Health 
Insurance Act and the freedom of information act. 
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Dr MacMillan: Yes. 

Ms Jackson: Within the medical review committee, 
do you know in general whether there are any statutory 
constraints on the confidentiality of that process? 

Dr MacMillan: I think they are under the same act, 
since the medical review committee is specifically defined 
within the Health Insurance Act and the duties of section 
38 apply to that committee as equally as they apply to us. 
1540 

Ms Jackson: Dr MacMillan, let me turn then to the 
question of the threshold or framework agreement that you 
have made reference to earlier in your testimony. I am 
going to ask you, sir, to review some elements of that 
agreement for the committee so that they can understand 
what its implications are in terms of the issues before us. 

I think it might be helpful, Mr Chairman, if the com- 
mittee members could have in front of them a document 
that is entitled Sudbury Package, December 5, 1991. That 
will be— 

The Chair: Exhibit 7. 

Ms Jackson: Exhibit 7, Mr Chairman? Thank you. 

The Chair: I am sorry, it is exhibit 8. 


Ms Jackson: Dr MacMillan, I understand this was a 
package of material put together in connection with a visit 
by certain ministry officials to Sudbury on December 5, 
1991. 

Dr MacMillan: Yes. 


Ms Jackson: And all of the information that is con- 
tained in it is public, not confidential. 

Dr MacMillan: Yes. 

Ms Jackson: This package includes, as an appendix to 
a speech by the deputy minister, copies of the agreements 
reached between the government of Ontario and the Ontario 
Medical Association. Do those include the threshold or 
framework agreements you spoke of earlier? 

Dr MacMillan: Yes. 

Ms Jackson: When was that agreement made? 

Dr MacMillan: The negotiations took place in early 
spring of this past year, culminating in a final signature on 
the agreement on June 4. After a bit of a stormy session 
through the medical professions branches, the agreement 
was retroactive to April 1, 1991. 

Ms Jackson: Dr MacMillan, can you describe in gen- 
eral terms for the committee how the threshold agreement 
works? What is the threshold and how does it operate? 


Dr MacMillan: There are in fact two thresholds that 
we are talking about with this agreement. I am going to be 
very brief on it because I think if you want more detail it is 
in writing, and also Dr LeBlanc, who has been even involved 
in the negotiations of the agreement, will be here to give 
evidence. 

But essentially and simply, there are two thresholds. 
One is a global threshold which for the first time when the 
utilization, or the demand for services results in the utiliza- 
tion, goes over a certain predetermined level, the profession 
will participate equally with the government. That means 
that for the first time the government is getting closer to 
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being able to budget the OHIP vote instead of looking at 
what happened at the end of the year after the fact. But as 
well as that, individual physicians can now face a threshold. 
The agreement calls for the reduction of a physician’s fees 
by one third after the physician has reached $400,000 of 
income paid by OHIP and faces a further reduction of two 
thirds of the fees originally allocated if the physician bills 
over $450,000. 

Ms Jackson: Are all of a physician’s billings included 
in income for the purposes of deciding whether the physi- 
cian is above or below the threshold? 


Dr MacMillan: No, there are a number of sources of 
income that a physician would have both within OHIP and 
outside of OHIP that would be exempt. Obviously WCB 
payments, third-party insurance payments, non-insured 
benefits, cosmetic surgery and so on would all be exempt 
from the threshold because they are not part of the OHIP 
pool or vote of money. 

Within the OHIP vote of money there was the determi- 
nation that those services that we would determine as 
being technical fees would be exempt from the threshold. 
Technical fees are traditionally listed in the schedule of 
benefits that I have referred to and it would be easy for a 
physician to look at that book and determine whether or not a 
fee would be exempt from calculation of the threshold. 

An example of that might be an electrocardiogram, 
where there is a technical fee for doing the electrocardio- 
gram and supplying the paper and so on and the technician 
to do it; but the professional fee, which is the doctor read- 
ing, interpreting and treating the patient on the basis of the 
electrocardiogram, is the professional fee. Generally, if 
you think of technical fees as being listed in the schedule 
for services that have a significantly higher overhead than 
the customary examination of looking at your throat with a 
tongue depressor, it is X-rays, where there is a large tech- 
nical fee, other types of diagnostic tests and so on. Because 
it is according to the schedule, there are many physicians, 
of course, who were upset that there were not more things 
included as technical fees. But that is the best way to describe 
it for you. 


Ms Jackson: What are epilation services? 


Dr MacMillan: Epilation was a code in the schedule 
of benefits, the electrolysis of hair, hair removal, that for 
certain women was a benefit up to November 15 of this 
past year. Epilation had been debated for many months and 
many years as a service that was supposed to be a benefit 
to a certain group of women and denied to another group 
of women based on rather non-specific diagnostic criteria 
such as testosterone levels. Women sometimes were lucky 
enough to get it as a benefit; the majority probably were 
not. 

We had been one of the few provinces to allow this as 
a benefit, and I believe the figures went roughly from 
about $16,000 as billable to OHIP by physicians who were 
engaged in this type of practice, up to about $8 million last 
year as a result of the use and increasing use of this benefit. 
Because of a lot of controversy, advisory committees were 
held, including patients and physicians and electrologists 
and those who had a direct interest, and it was determined 
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by the minister towards the early fall, I believe, that the 
delisting of electrolysis was the only way to be fairly deal- 
ing with this problem and turning the job back to elec- 
trologists in the community, who for a long time had 
advocated such a change. 

Ms Jackson: So it ceased to be listed as an OHIP 
service when? 


Dr MacMillan: It ceased to be listed as a service on 
November 15, 1991. 


Ms Jackson: And was it at any point included in 
threshold income? 


Dr MacMillan: Can I preface the answer to that ques- 
tion by saying, a number of services that physicians and in 
fact those who represented them, the Ontario Medical Asso- 
ciation, felt should be technical fees, indeed in the schedule 
were not technical fees. We had a major meeting with the 
Ontario Medical Association in order to come to some 
consensus on what should be defined more fairly for pur- 
poses of the threshold, and it was decided that although 
epilation, the electrolysis code, was not in the schedule as 
a technical fee, we would consider it such, and retroactive 
to April 1, 1991, any income earned by a physician who is 
engaged in electrolysis, those fees would not be taken into 
consideration in the calculation of his or her threshold. 


Ms Jackson: Under the framework agreement, what 
physicians are exempt from the threshold, or what income 
is exempt from the threshold? 

Dr MacMillan: The agreement called for two sections 
of the agreement. One—and I am not quoting from it— 
implied that physicians who are engaged in the under- 
serviced area program would be exempt from calculation 
of the threshold. So, never mind whatever their profes- 
sional technical fees; they were exempt. The minister defined 
that in the strict sense those physicians who were enrolled 
and signed up in the underserviced area program, which I 
can describe if you wish, were exempt. 


Ms Jackson: Just briefly, what is the underserviced 
area program? 
1550 

Dr MacMillan: They were exempt, but physicians 
who were no longer signed up, even though the specialty 
might be determined to be underserviced, would not be 
exempt. 

A number of years ago, a long time ago, in order to 
attract physicians to the north, in addition to the physician 
being able to bill the fees—which of course are the same 
fees that a physician would bill in southern Ontario—the 
government offered incentive grants which, although there 
are variations, in general is a $40,000 tax-free grant paid 
over a four-year period, as long as the physician remains in 
that particular service and specialty in that location in the 
north. It has been reasonably successful in augmenting the 
ratio of physicians to population in the north, and indeed in 
many areas we have no longer had to provide the incentive 
because the physicians have remained and do provide 
those services in the north. 

There are physicians in that four-year period who, by 
virtue of this agreement, it was deemed were exempt; and 
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there are physicians, of course, who may have come up 
there on the underserviced area program who are no longer 
in it; or there may be older physicians who were there 
before the incentive grants were even available. I mention 
that because obviously those who were lucky enough to be 
deemed to be in the program who could escape the threshold, 
they were quite happy. There was extreme discontent on the 
part of many physicians who interpreted possibly, and in 
our view inappropriately, the fact that they may be exempt 
because they were in an underserviced designated specialty, 
and yet they were not under this program where the tax- 
free grant was being made. 

In addition, there was another component to the agree- 
ment that you will see in the agreement within the package, 
and that allowed for the minister and certain specialty or 
geographic areas to have the prerogative to extend the 
exemptions. On October 2, Frances Lankin announced the 
decision to— 

Ms Jackson: Are you referring now, Dr MacMillan, 
to the decision to end the exemption? 

Dr MacMillan: No, I am referring to the decision by 
the minister and her communication to the profession that 
there would be no further exemptions allowed under section 
2 of the agreement. I believe it was about November 13. 

Ms Jackson: Those communications are found at the 
back of this package on November 13. Is that right? 

Dr MacMillan: Yes. 

Ms Jackson: Just to tie off the exemptions—and I ask 
the committee members to bear with me on this because it 
will be clearer later why this is worth threshing through— 
under the underserviced area exemptions, in addition to 
people who were on the four-year $40,000 grant, are there 
any other people who have a portion of their income exempt 
from the threshold? 

Dr MacMillan: Yes, there are physicians in southern 
Ontario and indeed in northern Ontario who travel—usually 
for a day or several days—to an underserviced area in the 
north, and are paid a grant on a daily basis. That income 
generated through that service to underserviced areas was 
also deemed to be exempt, so we have in summary only 
two groups of physicians who would be exempt from the 
threshold, other than what they could exempt from their 
technical fees: Group 1 was the group on the $40,000 grant 
program and still receiving that grant money, and group 2, 
indefinitely those who were serving in designated under- 
serviced areas, physicians either from the north or from the 
south who travel to the north. 

Ms Jackson: In this package, Dr MacMillan, there is 
a list two thirds of the way through that is headed Specialists 
on Program. Could you turn that up for a moment please? 

Dr MacMillan: Yes. 

Ms Jackson: Have you got that section? 

Dr MacMillan: Yes. 

Ms Jackson: And that shows, as I understand it, Dr 
MacMillan, a list of the specialists who are in the under- 
serviced area program in the sense that at least up until the 
1991 year they were on this four-year $40,000 grant. 

Dr MacMillan: Yes. 
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Ms Jackson: By way of example, if you flip over to 
the pages with the Ks on them, we have on page 6 a Dr 
Kosar who is shown as being an ophthalmologist in Sudbury. 
It shows, under the column “Date Support,” 01.07.90. I 
take it that means that Dr Kosar started to get a grant on 
that day. 

Dr MacMillan: Yes. 

Ms Jackson: Since his grant runs for four years, as is 
noted in the last column, he is still on the grant. 

Dr MacMillan: Yes. 


Ms Jackson: I take it from what you have said that 
you could tell from this that Dr Kosar would not be subject 
to the threshold. 

Dr MacMillan: Yes. 


Ms Jackson: Can you tell from this what Dr Kosar’s 
income is? 

Dr MacMillan: No. 

Ms Jackson: If you look over earlier on page 5 there 
is a Dr Hollingsworth in Sudbury, an internist whose 
grants started on 07.06.88. I take it, then, Dr Hollingsworth 
would not be subject to the threshold. 

Dr MacMillan: That is correct. 

Ms Jackson: But you could not tell from this what Dr 
Hollingsworth’s income is? 

Dr MacMillan: No. 

Ms Jackson: If you flip back, there is a Dr Donahue 
on page 4 who is a dermatologist whose grant began on 
31.08.87. It is shown, in the grant column, nil in 1991. Do 
I take it from that that Dr Donahue’s grant ran out or came 
to a conclusion four years after it commenced, during 
1991? 

Dr MacMillan: Yes. 

Ms Jackson: Can you tell from this when this grant 
ran out or came to a conclusion? 

Dr MacMillan: It is, you know, a four-year period 
and it started on August 31. It would appear to run out by 
September 1, 1991. 

Ms Jackson: So for the period up to the end of August 
of 1987 Dr Donahue’s income would not be subject to the 
threshold and afterwards it would. 

Dr MacMillan: That is correct. 


Ms Jackson: Can you tell from this what Dr 
Donahue’s billing income is? 
Dr MacMillan: No. 


Ms Jackson: Now, if you flip over further in this 
package, Dr MacMillan, there is a set of culled cases and it 
appears under the heading “Impact of Thresold Reduc- 
tions.” I take it these are intended to be illustrative of the 
impact of thresholds on different kinds of practices. 

Dr MacMillan: Just wait until we get the document. 
Is that the bulletin you are talking about? 

Ms Jackson: We are still in exhibit 8 and it is entitled 
“Impact of Threshold Reductions.” It seems to be found 
sort of 15 pages from the back of the package—case 1, 
case 2, case 3, etc. 


Dr MacMillan: We may be deficient in our package. 


Mr Page: We are not getting directly your exhibits 
which I asked to be sent around. So we are working from 
our own. If we got the exhibits that were given to the 
members— 


Ms Jackson: We ought to be able to remedy that 
quickly. It might be a problem. 


Mr Page: Our exhibits are usually consistent with 
your exhibits. 


Ms Jackson: Just do not tell me we have to go back 
and do this whole afternoon over again. 


Mr Page: No. 

Ms Jackson: Do you have that yet, Dr MacMillan? 
The Chair: Seventh page from the back. 

Dr MacMillan: Is this case 4? 


Ms Jackson: Mine is 12 pages from the back—case 
1, case 2, case 3, case 4. 


Dr MacMillan: Yes, okay. 
Ms Jackson: Got it? 
Dr MacMillan: I have it. 


Ms Jackson: That illustrates the impact of the threshold 
on different kinds of practices? 


Dr MacMillan: Yes. Can I allow a word of explana- 
tion? This material was prepared for us to go to Sudbury to 
assist everybody understanding this very complex area. 
Because of the nature of information in here and figures 
and so on, we specifically took it to the coordinator for 
freedom of information to be absolutely certain everything 
that we were given was public information, which it was. 
We made that extra check. 

The figures that you see before you here were drawn 
by my staff on the basis of examples in the south of Ontario, 
not in the north, and actually on the basis of only seven 
months’ billings. So although they are used to reflect what 
might happen for one particular doctor’s income, as an 
example, over a period of a year, indeed there are some 
actual figures in here from physicians’ practices in the 
south over a seven-year period. It is simply to illustrate the 
ratio on average types of practices, between that which is 
vulnerable to the threshold and that which is exempt and 
the type of gross billings that would result in the type of 
net billings that would be received. 


Ms Jackson: Why did you go to the south for your 
actual examples? 


Dr MacMillan: So that nobody would make the accu- 
sation that we picked off someone in the north when were 
going to Sudbury. 

Ms Jackson: Now, you have said that as of November 
13 this business of the possibility of exemptions by specialty 
and by region was cut off. Can I take you, then, back to the 
fall of 1991, in particular the October-November period? 
Can you describe for the committee reaction of the medi- 
cal community in Sudbury, first of all, to the threshold 
agreement? 


Dr MacMillan: Well, I guess it was militant, to say 
the least. I, as many others, first became aware of it in the 
press, although we had had a large number of letters from 
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physicians who either were affected or thought they were 
going to be affected from this threshold agreement. 

Ms Jackson: Sorry, I am still listening. 

Dr MacMillan: Okay. 

Ms Jackson: After the end of the exemptions was dic- 
tated at the middle of November, did that add to the feeling 
in the north? 

Dr MacMillan: I think there was a certain degree of 
expectation that a more liberal approach would have been 
given to the definition of “underserviced area;” and physi- 
cians who were exempted, who happened to be on the 
$40,000 grant, would be sitting beside physicians who 
might be working just as hard who would not be exempt 
because they did not have the fortune of having another 
$40,000 tax-free dollars. So there was a good deal of unfair- 
ness believed by the physicians in the decision as to who 
gets and who does not, and yet, as I said earlier, the govern- 
ment was following what most people, including the Ontario 
Medical Association, I believe, believed to be the interpreta- 
tion of that section. 

The north has always been in the medical community 
much more open and unified and aggressive and, in many 
cases, often feeling a bit hard done by by their medical 
colleagues in the south. Indeed, I am told that the OMA 
agreement itself—of about 65 district societies in the province, 
the medical association from Sudbury was the only one 
that opposed the agreement. So they were already primed 
to take exception to the administration of the agreement, 
and it was in that environment that I made some steps to 
try to deal with them in October, by phoning the president 
of the Sudbury and District Medical Society to see if I 
could meet with them to discuss the implications of the 
agreement. 

Ms Jackson: Dr MacMillan, in the course of being 
aware of this militancy in the north and the discontent 
among doctors in Sudbury, did you become aware of a Dr 
Donahue who figured in this opposition? 

Dr MacMillan: Yes. I wonder, before we get into that, 
if we could have a break, Mr Chairman, for maybe 10 
minutes. 

The Chair: Yes, if that is your desire, I will have a 
recess for 10 minutes. We will come back at a quarter after 4. 

The committee recessed at 1604. 

1622 

The Chair: We will now resume questioning by Ms 
Jackson. 

Ms Jackson: Dr MacMillan, I have put before you a 
collection of articles that appeared in respect of the opposi- 
tion to this agreement and certain stances taken by Dr 
Donahue in the period, largely in the fall of 1991. Were 
you generally familiar with the positions being taken by Dr 
Donahue as set out in these newspaper articles? 

Dr MacMillan: Yes, I just got these newspaper articles 
now, so I have just browsed through them. I have seen a 
great deal of press on this issue. I think my file is thicker 
than this. I was certainly very much aware of the issue as it 
was heating up about the threshold issue all over Ontario, 
but in particular in the north. 


Ms Jackson: And in particular you were familiar with 
the general nature of the positions being taken and the 
information provided by Dr Donahue, as is set out in these 
articles. 

Dr MacMillan: Yes. 


Ms Jackson: Mr Chairman, could we mark those 
articles as exhibit 9? 

I want you to please be careful, Dr MacMillan, not to 
tell me anything that would constitute what you well know 
to be personal information about Dr Donahue, but can you 
tell the committee whether prior to this fall period you had 
had any dealings with Dr Donahue? 

Dr MacMillan: I had no personal, direct dealings 
with Dr Donahue. However, I did receive a letter from him 
in the past year as it related to epilation and his thoughts 
on the epilation issue. 

Ms Jackson: That is the issue you just described for 
us a Short while ago. 

Dr MacMillan: Yes. It was received on May 11, 
1990. It goes away back. 


Ms Jackson: So to that extent you had had dealings 
with Dr Donahue in the past. 

Dr MacMillan: Yes, but I had never talked to him or, 
I believe, ever written to him. 

Ms Jackson: I am next going to ask you to look at a 
broadcast on MCTY, channel 4, Sudbury, dated November 
8, 1991, which is an interview of Dr Donahue, and ask you 
if you became aware of that broadcast around the time that 
it was made. 

Dr MacMillan: Is this an exhibit? 


Ms Jackson: It is on its way down to you as an exhibit, 
yes. 

Dr MacMillan: This was on November 8? 

Ms Jackson: Yes, are you familiar with the broadcast 
by Dr Donahue on that date? 


Dr MacMillan: Yes, I am. 


Ms Jackson: And just generally, what was the issue 
that Dr Donahue was addressing on that day? 


Dr MacMillan: The issue was the fallout from the 
removal of epilation, which would have occurred the follow- 
ing week, and the services to his patients in the north. 

Ms Jackson: Could we mark the transcript of that inter- 
view, Mr Chairman, as exhibit 10? On the particular copy 
that you are getting, Dr MacMillan, you will see there are 
notes on the left-hand side. Are those notes yours? 

Interjection. 

Ms Jackson: That is all right. In fact, if the notes are 
not there that is even better because I was just going to get 
you to describe that they were not your notes and you did 
not know anything about them, but if they are not there we 
can skip that question. 

I am next going to ask you to look at a transcript of a 
broadcast, again by Dr Donahue, on CBC in Sudbury on 
November 13, 1991, and ask you if you became aware of 
that broadcast on or around the time it was made. 


Dr MacMillan: Yes, I am. 
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Ms Jackson: Do you recall when you first became 
aware of that broadcast? 

Dr MacMillan: I cannot recall precisely, but I believe 
it was the same day, November 13th. 

Ms Jackson: Okay. In general terms, do you recall 
what was the subject matter of this interview? 

Dr MacMillan: Yes, I recall it and IJ also read it again 
this morning. 

Ms Jackson: Can you briefly tell the committee what 
the nature of the broadcast was? 

Dr MacMillan: Yes. That particular broadcast was an 
interview with Dr Donahue about a totally different issue, 
and that was the impact of the thresholds on health care in 
the north, in particular in Sudbury and in particular as it 
related to the practice of dermatology. 

Ms Jackson: On November 13th do you recall 
whether you were in your office in Kingston? 

Dr MacMillan: No, I was not. I was at the Sunnybrook 
Medical Centre for the second meeting of the joint manage- 
ment committee between the Ontario Medical Association 
and the government. The agreement also calls—for the 
first time a joint team between the government and the 
OMA would sit down and look at utilization and other 
issues, including of course the impact of the threshold and 
the way it should be administered. 

Ms Jackson: I understand that subsequently you have 
become aware and have seen copies of some e-mails that 
originated in your office in Kingston in relation to this 
broadcast while you were away. 

Dr MacMillan: Yes, electronic mail is passed daily of 
course between Kingston and other offices of the Ministry 
of Health on the government electronic network. 

Ms Jackson: And can be printed up into hard copies. 

Dr MacMillan: Yes. 


Ms Jackson: You have seen both electronic and hard 
copies of the e-mails that originated in your Kingston office 
on November 13th. 


Dr MacMillan: Yes. 


Ms Jackson: Can you confirm that they contain the 
following: first, an e-mail that is two pages long sent at 
11:41 am from William Teatero? 


Dr MacMillan: Yes. 

Ms Jackson: It was sent to Diane McArthur in Toronto? 
Dr MacMillan: Yes. 

Ms Jackson: Who is Diane McArthur? 


Dr MacMillan: Diane McArthur is the executive assis- 
tant to Dr Eugene LeBlanc. 


Ms Jackson: That was a two-page e-mail? 

Dr MacMillan: Yes. 

Ms Jackson: It mentions Dr Donahue’s name. 
Dr MacMillan: Yes. 


Ms Jackson: It makes reference to the details and 
amounts of his billings. 


Dr MacMillan: Yes. 
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Ms Jackson: There is nothing in that e-mail that says 
Dr Donahue’s billing is being reviewed in terms of the 
practice you have described earlier for the committee. 

Dr MacMillan: By the medical review committee? 

Ms Jackson: Yes. 

Dr MacMillan: Yes, there is no reference to the medi- 
cal review committee in the document. 

Ms Jackson: Or to the existence of an ongoing review 
of his billings within your ministry. 

Dr MacMillan: No. 

Ms Jackson: All of the information in that two-page 
e-mail would be personal information, as that term is 
known in the freedom of information act and as we have 
been using it today. 

Dr MacMillan: Yes. 

Ms Jackson: In addition to that, you can confirm that 
at 2:20 in the afternoon of that day a second e-mail was 
sent from William Teatero to Diane McArthur. 

Dr MacMillan: Yes. 

Ms Jackson: Which provided some short additional 
information with respect to Dr Donahue’s billings. 

Dr MacMillan: Yes. 
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Ms Jackson: Lastly, that at 3:55 pm that afternoon, a 
further e-mail was sent from William Teatero to Denise 
Allen and to Maurice Jones, copied to Bob McBride and 
attaching the e-mail that we referred to earlier, of 11:41. 

Dr MacMillan: Yes. 

Ms Jackson: That last e-mail was essentially just for- 
warding the earlier e-mail? 

Dr MacMillan: Yes. 

Ms Jackson: It did not contain any additional infor- 
mation. 

Dr MacMillan: That is correct. 

Ms Jackson: In addition, that at least one of the hard 
copies of that e-mail that has been found within your divi- 
sion contains a note from one Peter Quinn to Dr Kovacs. 

Dr MacMillan: Yes, a handwritten note over top of 
the memo. 

Ms Jackson: Tending to suggest that it was seen by 
both Peter Quinn and Dr Kovacs. 

Dr MacMillan: Yes. 

Ms Jackson: Who is Denise Allen? 

Dr MacMillan: Denise Allen was a communications 
officer in the Ministry of Health who, among other duties, 
was involved often in the preparation of briefing notes and 
priority briefing notes. 

Ms Jackson: Where is she located, or was she at this 
time? 

Dr MacMillan: She reported to the director of com- 
munications, Rhea Cohen, in the communications branch. 

Ms Jackson: In Toronto? 

Dr MacMillan: Yes. 

Ms Jackson: And Maurice Jones? 
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Dr MacMillan: Maurice Jones serves a similar func- 
tion and is in the same division. 


Ms Jackson: Who is Bob McBride? 


Dr MacMillan: Bob McBride works as my employee. 
He was in the position of acting director of the provider 
services branch, a position he had held for only five days 
because of the sudden illness of the director of the branch. 

Ms Jackson: I apologize, Dr MacMillan, if I have 
asked you this question. I am just not sure if we have 
established if Diane McArthur, at the material time, was 
the executive assistant to Dr LeBlanc. 

Dr MacMillan: Yes. 

Ms Jackson: You have had occasion, as I understand 
it, more recently than November 13 to prepare a note of 
some of the events that took place on that day and the next. 


Dr MacMillan: Yes. 

Ms Jackson: Could I ask the clerk to distribute a copy 
of it to the members of the committee? This is a note that 
is headed, “Chronological events prior to November 13,” 
and then it carries on. Mr Chairman, could I ask that this 
be the next exhibit, number 12? Who prepared this note, 
Dr MacMillan? 

Dr MacMillan: | did. 

Ms Jackson: When? 

Dr MacMillan: On December 11, 1991. 

Ms Jackson: Why? 

Dr MacMillan: Because at that time this issue was 
heating up, so to speak, and in my years as a coroner and 
working with police I found it always to the advantage of 
everybody to always document their notes as to their 
memory at the time, rather than waiting for three or four 
months down the road. So I not only did it myself, I told 
other people who were involved with this that I thought it 
would be a good idea. 

Ms Jackson: The note contains, under the date 
Wednesday, November 13, a description of certain things 
that took place in the Kingston office. I take it that is not 
based on any personal knowledge that you have. 

Dr MacMillan: Direct personal knowledge? 

Ms Jackson: Yes, you were not there. 

Dr MacMillan: No, that is correct. 

Ms Jackson: You were not in communication with 
your office on that day about any of the matters that are 
described here? 

Dr MacMillan: Not that I recall. 

Ms Jackson: We know that on that day you were in 
Toronto, and you have mentioned that the director of the 
provider services branch had recently departed on an illness. 
Was there anybody else who would ordinarily be in the 
office and would deal with information requests who was 
not there that day? 

Dr MacMillan: Not necessarily. The type of requests 
we will hear about would very likely normally have been 
channelled, as I said earlier, between the person who was 
charged with writing up or retrieving the material and the 
director of the branch to approve the content and forward 
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it. In a priority briefing, if it were in the usual manner and 
following policy, it would have come through my office or 
whoever was standing in for me on that day or indeed 
phoning me at the number where they knew they could 
reach me and over the telephone getting my approval of 
such a briefing. 


Ms Jackson: Had it been a priority briefing, do I take 
it Ms Fleming would also have been involved? 


Dr MacMillan: She would have been involved in the 
priority briefing almost certainly, and if not, the other person 
I mentioned, Jacqui Heath, who is always there to fill in if 
Mary Fleming were not available. 


Ms Jackson: Was Ms Fleming in the Kingston office 
on this day? 


Dr MacMillan: She was not there in the morning; she 
was there in the afternoon. 


Ms Jackson: You mentioned that in some circum- 
stances, I think whenever there was a priority briefing, it 
also would be signed off by Dr McNaughton? 


Dr MacMillan: Yes. 
Ms Jackson: Was he in the Kingston office that day? 


Dr MacMillan: No. I should explain that the joint 
management committee has the very senior level of people 
from the OMA and also the very senior people from the Minis- 
try of Health, as we embark on this new trip. The deputy 
minister, the general manager of OHIP, Dave McNaughton, 
Dr Eugene LeBlanc and I, along with other members of 
the ministry and other nominees from the ministry, were 
all at Sunnybrook Medical Centre, McLean House, for 
this second, day-long meeting with the Ontario Medical 
Association. 


Ms Jackson: Do we have, in this note of exhibit 12, 
all that you have subsequently been told about what took 
place in the Kingston office on November 13? 


Dr MacMillan: I believe that is it in brief, yes. 


Ms Jackson: All right. When did you first learn of 
these e-mails? 


Dr MacMillan: I now recall that, slightly different 
than my note would imply, the first notification of such an 
issue was when Maurice Jones, the communication officer 
whom I later found out was involved in the preparation of 
a briefing note, came to me in Dave McNaughton’s office 
where I had arrived the next morning, I believe about 8:30, 
and handed me a memo, an electronic memo headed by 
Denise Allen, which was signed by Maurice and Denise. 
This was a memo that gave a certain outline as to the 
request for information and the preparation of a briefing 
note on this particular issue. Attached to that sheet, which I 
presume had been produced on the machine of Denise 
Allen and then simply printed, were the, I believe, two 
interviews with Dr Donahue with the press: one, the televi- 
sion; one, the radio of November 8 and November 13. The 
last document attached was the two-page memo you referred 
to earlier, the e-mail sent by William Teatero to Toronto. 


Ms Jackson: Mr Chairman, could I ask that the one- 
page covering memorandum be distributed to the members 
of the committee? 
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The Chair: That will be marked as exhibit 13. 
Ms Jackson: Do you have a copy of that, Dr MacMillan? 
Dr MacMillan: Yes. 


Ms Jackson: What happened when you were given 
that by Maurice Jones? 

Dr MacMillan: I looked at it and immediately be- 
came upset that the contents of the last two sheets of the 
package contained information that I felt was not wise to 
be passing to other personnel in the ministry in order that a 
briefing note be prepared. I told Mr Jones, “Thank you 
very much.” I noticed that the document had been sent to a 
number of other people and I was concerned that I should 
retrieve it. I went to Dr LeBlanc’s office shortly thereafter 
and further events transpired there. 


Ms Jackson: Can you tell the committee what hap- 
pened there? 
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Dr MacMillan: I was to see Dr LeBlanc anyway 
again about the threshold issues, and I immediately referred 
to the package that had been handed to me and the issue 
was discussed. I remember being a little upset, surprised, 
and immediately ordered—strongly suggested—that people 
get that document, that e-mail, and give it back to me to 
destroy it; who had it. Then I immediately picked up the 
phone to ask my acting director who gave authority to 
provide that kind of detail about a physician to staff in the 
Hepburn Block, and my acting director took responsibility 
for it, but— 

Ms Jackson: Who was the acting director? 

Dr MacMillan: Robert McBride. 


Ms Jackson: This is the man who had been acting 
director for five days when this happened? 


Dr MacMillan: Yes. 


Ms Jackson: In that conversation, did he tell you any- 
thing more about what had happened other than what we 
saw on the front page of exhibit 12? 


Dr MacMillan: He simply said that in his capacity, 
the office was requested for briefing material about a particu- 
lar physician because of public concerns expressed about 
the threshold and how it impacted on this physician and, 
“Would you please forward as soon as possible any infor- 
mation in order that we can become more informed about 
the issue.” That is how I understood the request was made 
to him and Mr Teatero. 

Mr Teatero then, being a more experienced employee—I 
believe over 10 years with the ministry—retrieved and 
went to retrieve information of any nature he could find 
concerning the issue and the physician, and that was approved, 
unfortunately, to be sent by the acting director and went to 
the person you have identified, Diane McArthur, executive 
assistant at Dr LeBlanc’s office. 

Ms Jackson: In addition to the people who received 
the original e-mail or e-mails, whom you have identified, 
we see on exhibit 13 that copies were sent to Paul Howard. 
Who is Paul Howard? 


Dr MacMillan: Paul Howard is with the minister’s 
staff, the Minister of Health. 
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Ms Jackson: What position does Paul Howard fulfil 
in the ministry staff? 

Dr MacMillan: I am not sure of the exact title, but it 
is in communications. 


Ms Jackson: Within the ministry, or as a political— 


Dr MacMillan: The minister’s staff. Frances Lankin’s 
staff person involved with communications. 


Ms Jackson: Then the next addressee of this e-mail is 
Tiina Jarvalt. Who is Tiina Jarvalt? 


Dr MacMillan: Tiina Jarvalt is the executive assistant 
to the deputy minister, Michael Decter. 


Ms Jackson: And Eugene LeBlanc is the Dr LeBlanc 
you described and Dr MacMillan is yourself. Who is Mary 
Doyle? 

Dr MacMillan: Mary Doyle works in the deputy 
minister’s office. 


Ms Jackson: Mr Decter. 

Dr MacMillan: Yes. 

Ms Jackson: What position does she have there? 
Dr MacMillan: Administrative assistant. 


Ms Jackson: Did you have any conversation with 
anyone on the 14th as to why this e-mail was sent to the 
people who are shown on exhibit 13? 


Dr MacMillan: Yes. I tried to recall precisely the people 
who were in Dr LeBlanc’s office when I expressed my views. 
It was definitely Dr LeBlanc. I believe Diane McArthur 
was there. Denise Allen may have been there. I believe 
Maurice Jones was there, and a little later I believe Helen 
Ambrose, also with the communications branch, came. I 
do not recall seeing anyone from the minister’s staff there, 
but I do recall requesting the answer to whether or not 
anybody on the minister’s staff had been in receipt of the 
memo. 


Ms Jackson: You would have known, would you not, 
it having gone to Paul Howard, that it had gone to some- 
one on the minister’s staff? 


Dr MacMillan: I am not sure when I recalled this, but 
I learned indeed that it did not go to Paul Howard. As I 
indicated, it was my understanding that this memo was not 
forwarded on the electronic mail but rather created on the 
computer and printed in the communications branch and 
hand-delivered to persons who could receive it. It is my 
understanding—you can corroborate—Paul Howard was 
away for a couple of days and did not receive it. It is also 
my understanding, but you will have to have it more direct, 
that Larry Corea, also of Frances Lankin’s staff, did receive 
it. 

Ms Jackson: When did you learn Paul Howard had 
not? 


Dr MacMillan: I cannot recall. I heard he did not, I 
believe, that morning—I heard he was away—but I cannot 
remember. 


Ms Jackson: When did you learn Larry Corea did? 
Dr MacMillan: I do not recall precisely. I do not 


think I was ever certain that anybody did on the minister’s 
staff. I must admit that in foreign territory up on the ninth 


10 FEBRUARY 1992 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


M-341 





floor of the Hepburn Block I simply expressed a very 
strong position of a senior executive director and I relied 
on Dr LeBlanc, who was responsible for the preparation of 
the briefing note and who I understood agreed entirely 
with me and would take every effort to retrieve the docu- 
ment. I did not do a personal follow-up of every secretary, 
every person named on the memo or everyone who was in 
the process of trying to prepare notes to be of value to the 
minister. 

Ms Jackson: Do you know or have you ever been 
advised that anyone other than the people you earlier iden- 
tified as being addressees or copies of the original e-mail, 
or the people who are shown as the addressees or as get- 
ting copies of exhibit 13, received a copy of the e-mail? 
When I say the “e-mail” I am always referring to the one 
that originated in your office on the 13th. 


Dr MacMillan: No, I am not certain whether anybody 
else received or had involvement. I only know of the 
names I have mentioned and the names you have mentioned. 
Recognizing electronic mail and then the subsequent print- 
ing of it, obviously the Ministry of Health is very large and 
if someone were careless or chose to show someone else, 
there may have been somebody else involved in this prepara- 
tion. I just do not know, with my office being in Kingston. 


Ms Jackson: You said you are not certain. Has anybody 
ever Said to you or given you reason to think that anybody 
other than the people listed as addressees received a copy 
of the e-mail? 


Dr MacMillan: Not until December 10. 


Ms Jackson: We will come to that in due course. 

In the conversation in Dr LeBlanc’s office, did you 
gain any further information as to why the e-mail had been 
sent to this group of people in the first place? 


Dr MacMillan: I clearly understood it was for the 
preparation of a briefing note. By then I was fully aware of 
the most recent press involvement of Dr Donahue, and 
indeed I agreed about that time to be the ministry spokes- 
person for a Sudbury Morning North program to be aired 
the following morning, and in which I participated with 
respect to the issues raised by Dr Donahue. 


Ms Jackson: The briefing note was to go to whom 
and for what purpose? 


Dr MacMillan: I am not certain that I understood it 
was anything other than a briefing for the minister at that 
time. I some time later realized it had not sprung out of the 
morning briefing session that is described in the priority 
briefing booklet you have seen. So I only knew that a 
briefing was necessary. The issue was being raised in the 
public eye. It was quite likely that the minister or others 
would be asked as to the proper ministry response, and it 
seemed to me quite natural and obvious that information 
would be needed in order that a note be prepared, and indeed 
one was finally prepared which was very satisfactory. 


Ms Jackson: Apart from giving the instruction or the 
view that you did in the meeting with Dr LeBlanc and the 
others you have identified, did you take any other steps to 
see that copies of the e-mail were erased or destroyed or 
collected up in Toronto, let’s start with? 
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Dr MacMillan: No, not in Toronto. People came to 
me over the next short period and said, “Yes, we’ve got the 
copy back; we’ve destroyed it,” and I just believed that 
everybody sincerely supported my decision. In fact, I cannot 
recall who had one, but someone brought in their copy that 
had so many black lines through it that there was more 
struck out than was still present and readable. So it was 
obvious that other people were trying to put this together 
without the confidential information that was sent from 
Kingston. 


Ms Jackson: Do you have any information for the 
committee as to who kept copies of the e-mail in Toronto? 


Dr MacMillan: No, I do not, but let me tell you some- 
thing technical. You can press a delete on your computer, and 
you can then press Y, if any of you have that system, and 
that means, “Yes, I really do want to delete it,” so you 
press the second button Y and it goes into “waste-basket.” 
One would think that that is gone from the computer, but it 
is still on the mainframe and it is still retrievable. So we exit it 
from our own computer system, but it is still available. 

Having said that—which is quite far out—to my 
knowledge everybody, I believed, felt and agreed with me 
that it should be destroyed, and I had faith that they would. 
There would be no way I could walk around and go into 
every office and try to prove it to myself; I just went away 
that day believing people understood, agreed with me, and 
my task was done. In addition, of course, I made the message 
very clear to my staff in Kingston about the memo and, 
again, was confident that my message got through. But I 
did not follow up personally to check their desks. 


Ms Jackson: Do you know, once an e-mail is deleted 
and goes into the waste-basket—let’s just find out if you 
can tell us anything about that. Who can get it and for how 
long? 

Dr MacMillan: Well, we have, again, in the security 
manual and other manuals, very strict procedures which 
we hopefully adhere to with regard to the destruction of 
paper mail. We of course recycle most of our paper that 
can be recycled, but any kind of files— 


Ms Jackson: Sorry. When you described the waste- 
basket process, I thought you were talking about an electronic 
waste-paper basket. 

Dr MacMillan: Well, I was, originally. Now I— 


Ms Jackson: Okay. When it is deleted from the machine 
and it goes into the electronic waste-basket, for how long 
is it in the waste-basket, or do you know? 


Dr MacMillan: I cannot answer that question. 


Ms Jackson: Do you know whether anyone could 
pull it out of the waste-basket, and how? 


Dr MacMillan: Those are good questions. I will get 
the answers for you for tomorrow morning. I just do not 
know that. 


Ms Jackson: Okay. Now, you said you gave the mes- 
sage quite firmly to your staff in Kingston. Is that in the 
telephone conversation that you described with Mr McBride? 
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Dr MacMillan: Yes, and subsequent meetings, when I 
returned there the next morning. 

Ms Jackson: When you returned, or at any time, did 
you learn whether anybody had a copy of the e-mail in 
Kingston, other than Mr Teatero, Mr McBride and the two 
people whom you have indicated wrote a note on the e-mail, 
Mr Quinn and Dr Kovacs? 

Dr MacMillan: No, I do not believe that there was 
anyone else. I did not satisfy myself that there was any- 
body, but given the huge degree of information that is 
available there anyway, I was far less concerned about my 
own staff, even though this had happened, than I would be 
with unknown destinations in Toronto. 


Ms Jackson: Because they have a lot of other confi- 
dential information that they have access to? 

Dr MacMillan: A tremendous amount. 

Ms Jackson: Did you ever learn whether hard copies 
of the e-mail remained in existence in Kingston? 

Dr MacMillan: I was not very concerned about 
whether or not they were available in Kingston. I cannot 
say that that obsessed me. Again, people knew what was in 
the document who had read it, and I do not think that— 

Ms Jackson: Dr MacMillan, I understand why it was 
not of concern to you, but could you none the less indicate 
whether you know whether hard copies remained in existence 
in Kingston? 

Dr MacMillan: I cannot answer— 

Ms Jackson: I have had you describe to some extent— 

Dr MacMillan: I have a copy now. I have a copy and 
I gave you a copy. I think it is from a hard copy I had 
photostatted, but it might be off the machine itself. 

Ms Jackson: You do not know where that came 
from? 

Dr MacMillan: No. I can try to find out, if it is of 
importance. 

Ms Jackson: All right. Could you, if you are able to, 
advise the committee tomorrow morning what copies you 
are aware of continued to exist after the 13th in hard or 
electronic copies in Kingston? Thank you. 

Now, you indicated that once you had given the in- 
structions that you had with respect to this original e-mail, 
another e-mail or briefing note was prepared. I would ask 
you to identify the briefing note that was subsequently 
prepared, dated November 14, 1991, 12:17: “Briefing 
Note: Delivery of Dermatology Services in Sudbury.” 

The Chair: That will be marked as exhibit 14. 

Dr MacMillan: You are not passing that around? 

Ms Jackson: I thought we were. I think we are. 

Dr MacMillan: Yes, I just want to speak to what I 
understand to be the document. 

Ms Jackson: Can you identify that as the briefing 
note you were earlier describing, Dr MacMillan? 

Dr MacMillan: Yes, this is the final briefing note that 
was forwarded everywhere, I guess, within the ministry. 

Ms Jackson: Do you know to whom it was for- 
warded? 
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Dr MacMillan: Well, it would go through a standard 
and routine dissemination to those who would have a bear- 
ing on this issue. It would go to the communications 
branch in case they had to, in their particular role, address 
the issue, to inquiries or to the press, and I believe it would 
have gone to the minister for purposes of informing her. 

Ms Jackson: That briefing note, you can confirm, 
contains no identification of Dr Donahue or details of his 
billings? 

Dr MacMillan: That is correct. 

Ms Jackson: Now, you said, sir, that you then became 
a spokesperson for the ministry with respect to this issue 
and that you gave an interview. I am going to ask you to 
identify a transcript of that interview on December 15— 
pardon me, November 15—an interview, again CBC 
Radio in Sudbury, which was the program that had inter- 
viewed Dr Donahue two days before. 

Dr MacMillan: Yes. 

The Chair: That will be marked as exhibit 16. 


Ms Jackson: Did you subsequently speak to Dr 
Donahue? 


Dr MacMillan: Yes, I did. 


Ms Jackson: And have you made a note of that con- 
versation in general terms? 


Dr MacMillan: Yes, I have. 

Ms Jackson: And could you identify that note as one 
that is headed— 

Dr MacMillan: “Confidential Notes Respecting 
Sudbury Visits.” 

Ms Jackson: When did you prepare that note, Dr 
MacMillan? 


1700 
Dr MacMillan: I prepared that note on December 21. 
Ms Jackson: For the same reason as the earlier one? 
Dr MacMillan: Yes. 
Ms Jackson: And is the note entirely prepared by 
you? 
Dr MacMillan: Yes. 


Ms Jackson: You recount in the first paragraph a con- 
versation, or did you say possibly two conversations, with 
Dr Donahue regarding his personal situation. Now, with- 
out telling us anything about his personal situation, can 
you just describe generally to the committee how that 
came about and what kind of conversation or conversa- 
tions you had? 


Dr MacMillan: Give me leave to be just a bit longer 
on this question, because I have to tell the committee that 
with my 12 physicians who constantly talk about issues 
with physicians, we became aware, of course, of a mount- 
ing and heated-up objection to the agreement, especially as 
it related to the threshold area. In particular, the press, as 
you have seen, had a few common spokespersons who 
often related their own particular information in the press. 

I became concerned, I guess, as a physician. In order to 
try to make certain that they had factual information about 
their particular impact, I became concerned that Dr 
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Donahue’s comments to the press, or alleged to have been 
given to the press, seemed to imply a misinformation on 
his part, a misinformation that went so far that I was 
shocked at the level of impact that he was alleging the 
threshold agreement would have. So I asked my staff to 
get for me something like: “Say, this Dr Donahue really 
seems to be hit by this thing. He’s got to close his busi- 
ness, he says, in November.” 

So they got me information about his billings, about 
his epilation which, you know, he was involved with and 
about the allegations of how the threshold would impact, 
and I said to myself: “This is all wrong, from the newspaper. 
How come nobody is telling this guy?” 

So I picked up the phone on November 28. Let me tell 
you I had already been in touch with the president of the 
Sudbury and District Medical Society saying: “You’ve got 
a real problem up there. Everybody’s very upset. Why 
don’t I come up to”— I have to tell you this because I 
want to tell you that I had already arranged to come up 
with Dr DeBlacam, the president of the Sudbury and District 
Medical Society. So when I talked to Donahue, I knew that 
I was going to come up. I gave him information that I had 
about his particular situation. He said: “Well, thank you 
very much. I didn’t know that. I didn’t think that I was 
affected that way. This is new information to me. I really 
appreciate the call.” I said, “Would you like to meet with 
me when I come?” He indicated that he would and that 
was the end of the conversation. 

Ms Jackson: Now, I do not want you to speak about 
any of the other impacts on him of the threshold, but can I 
just ask you about the one that we did canvass that was 
publicly available? I take it that because he was on the 
underserviced area program until the end of August his 
income up until the end of that period would not have been 
subject to the threshold. 

Dr MacMillan: He was not aware of that. 

Ms Jackson: And you told him that. 

Dr MacMillan: Yes. 

Ms Jackson: Did you subsequently meet Dr Donahue? 

Dr MacMillan: I went to Sudbury on December 5, at 
which time we anticipated we were going to meet with 
the Sudbury and District Medical Society, but it did not 
turn out quite that way. We had very little opportunity for 
interaction; it was much more of a demonstration than 
a meeting. Although I spoke for a moment with Dr 
Donahue, he did not indicate any desire to speak to me 
even though I was prepared to talk about his individual 
situation. 

Ms Jackson: All right. Did Dr Donahue subsequently 
close his practice? 

Dr MacMillan: To my knowledge he did, although I 
simply read that in the newspaper as well. 

Ms Jackson: And then your note records, and you 

said you had indicated, that as a result of a conversation 
with Dr DeBlacam you would visit Sudbury. When did 
that visit take place? 

Dr MacMillan: Just to be eon can I tell you that I 
called him on Monday, November 18, and spoke to him 


for about 12 minutes? Again, he appreciated my call, was 
very courteous on the telephone, wanted to respond posi- 
tively to my suggestion. I spoke to him again on Tuesday, 
November 19, at which time we were again trying to arrange 
a suitable meeting, a meeting which originally had been 
planned and was postponed, he indicated, because they 
were going to widen the audience of the meeting. Of 
course, the widened audience included many other persons, 
an open town hall meeting with the press and cameras, and 
so on. 


Ms Jackson: All right, but dealing first of all with the 
first visit, you record in these notes a visit to Sudbury on 
November 30. 


Dr MacMillan: Yes. 

Ms Jackson: And when did you go up to Sudbury? 

Dr MacMillan: I went on 29 November. 

Ms Jackson: And who was with you from the minis- 
try, anyone? 

Dr MacMillan: Dr LeBlanc and Mr David Belyea, 
who was the coordinator for hospitals in the north. 


Ms Jackson: Now, you indicate that on the Friday 
evening there was a supper-hour meeting among the three 
ministry officials and someone from the Sudbury Memorial 
Hospital and his wife. During that conversation, was there 
any discussion of the financial circumstances of any indi- 
vidual physician in Sudbury? 

Dr MacMillan: No personal information was disclosed. 

Ms Jackson: Was there any discussion— 


Dr MacMillan: We were talking about physicians in 
general and how they would be impacted by the threshold; 
and, of course, the reason why the CEO of the hospital 
wanted to meet with us was because some of his very staff 
were going to be affected by the threshold and he was 
giving us their side of their particular situation as he knew 
it and, of course, expressing the threatened withdrawal of 
services for cardiovascular care in Sudbury at his hospital. 
I did not give to them any information respecting the bill- 
ings of any of the physicians on their staff. 

Ms Jackson: The next morning you note at the bot- 
tom of page 2 that the three people from the ministry met 
over breakfast with Floyd Laughren, Shelley Martel and 
Sharon Murdock, and a member of Mr Laughren’s staff. 
Do you remember who that was? 


Dr MacMillan: No, I do not. 

Ms Jackson: Was there any discussion during that 
breakfast meeting of the financial circumstances of any 
individual physician? 

Dr MacMillan: No. 

Ms Jackson: And then there was a meeting with the 
cardiologists? 

Dr MacMillan: And the hospital personnel. 

Ms Jackson: And the three politicians just mentioned? 

Dr MacMillan: Yes, and a few other people includ- 


ing representatives from the Sudbury and District Medical 
Society. I believe there were about 17 people or so. 
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Ms Jackson: Was there any discussion in that meeting 
of the financial circumstances of any individual physician? 


Dr MacMillan: Yes, there was, but it was all in generic 
terms. There was no revelation of to what degree OHIP 
was making payments to any individual physicians. Collec- 
tively, we are always able to give out information. We 
usually use a cell of four, or more commonly five, but it is 
always given in such a way that no individual physician’s 
income could be extracted from that aggregate data. 

I would like to make a correction. When I wrote my 
notes, I was trying to remember everything I could, but I 
missed out another member of the breakfast meeting and 
that was John Rodrigues, MP from Sudbury, who was very 
interested in the issues at hand. He had been a patient of 
the hospital, he was pictured in their annual report, and he 
was very concerned and worried about the threat to services, 
especially in the cardiovascular area in Sudbury. 

Ms Jackson: Now, you then say in this note that docu- 
ments of a sensitive nature were present in the briefcases 
of ministry officials, no such documents were taken out of 
the briefcases over the breakfast, and no one recollects any 
confidential information being requested. What sensitive 
documents were you referring to there? 

Dr MacMillan: I may have gone beyond my memory 
at that time. I certainly had sensitive documents in my 
briefcase. I assumed because Dr LeBlanc was involved in 
many of the same issues with the same doctors—in fact, 
he often had more frequent interaction with individuals 
than I did—he may have had some information in his 
briefcase as well. I doubt whether Mr Belyea, who was 
solely involved on the hospital side, had anything of a 
sensitive nature. 


1710 

I had told you earlier that I had been attempting to 
meet Dr Donahue and he had expressed a desire to do that. 
But there were several other physicians, too, who talked 
with me and I looked at my telephone records and I remem- 
ber why they are not there—because they phoned me. 
They phoned me to see what they were going to do, how their 
cash flow was going to be adjusted by OHIP, when they 
would be affected by the threshold, was the minister going 
to expand the exemptions. So there was this constant com- 
munication, not only with me but with Mr Teatero, whose main 
job is to deal with the threshold, and Dr LeBlanc. 

So I took with me some financial data on individual 
physicians’ practices, including Dr Donahue’s, in order that I 
would be prepared to talk intelligently with them if I had 
the opportunity to meet with them. Unfortunately, on that 
weekend was the annual Ontario Medical Association bonspiel 
and I know that a number of physicians were out of town. 
Possibly there were other reasons why a meeting at that 
visit never came to fruition, other than with the cardiologists, 
of whom I also had personal billing information and who 
had also approached me by telephone to debate the issues. 


Ms Jackson: So you did not meet with Dr Donahue. 
Dr MacMillan: No, I did not. 


Ms Jackson: Did you have occasion to refer to your 
confidential information with respect to Dr Donahue in 
conversation with anyone during that November 30 visit? 


Dr MacMillan: No, I did not. 


Ms Jackson: Last, on this visit you record at the mid- 
dle of page 3 a lunch meeting with the three ministry 
officials and Shelley Martel to further explore solutions to 
this dilemma. You point out later on in that paragraph, 
“Discussions took place of a general nature, and inasmuch 
as Dr Donahue had made numerous comments and state- 
ments about his particular position, his plight was discussed 
in general terms as it related to the availability of dermatolog- 
ical services in Sudbury.” What was said? 


Dr MacMillan: I want to preface my remarks by say- 
ing that the very serious concern of the minister, Shelley 
Martel, was of course the threat of cessation of cardiology 
services. That is why we were asked to go up there. That is 
why we were asked to meet just prior to the hospital meet- 
ing, why we were asked to attend the meeting. In fact 
much of the meeting was to bring the minister up to speed, 
I guess, on a very complex area that involved physicians, 
and indeed patients, in her riding. 

As a result of the meeting in the morning that lasted 
about three hours, and because of the detailed data and 
arguments made by the physicians, which again was very 
much a one-way presentation, we began talking in the hall, 
and it went on a few minutes about the general issues of 
the Sudbury Memorial Hospital and the cardiology threshold 
issue. We were almost on our way to get an airplane and 
we somehow decided to further the discussion over a sand- 
wich, so we stopped at a restaurant. I would think we were 
not there more than half an hour because we were in a 
tush. We discussed primarily the cardiology services in 
general. 

Dermatology, as you can see, had reached a very peak 
in Sudbury, with a very vocal dermatologist and the threat 
of closure of his office, the cessation of services certainly 
by a very busy dermatologist, what effect that would have 
on the community, how dermatology specialty services 
would be served in the Sudbury area, how the fly-in program 
worked, how the incentive program worked. It was definitely 
a discussion about dermatology. 

Dr Donahue’s name was definitely mentioned; I can 
recall it. I do not recall, and I have thought a lot about it 
immediately after this, about the extent of that conversa- 
tion, and I do not feel in any way that we divulged any 
private or confidential information that would be seen as 
being in breach of the legislation we live under. I am so 
sensitive to that, having gone through personally the Evelyn 
Gigantes release of information. I am above that. I just do 
not believe that I could have, inadvertently even, slipped 
out something about an amount of income or any other 
matter relating to Dr Donahue. 


Ms Jackson: Was there any discussion at all about the 
amount of Dr Donahue’s billings that you can recall? 


Dr MacMillan: No, I do not recall discussing, again, 
the degree to which he was billing. Remember, please, that 
he has indicated that he must close because he is going to 
go bankrupt in November. Now, that is only eight months 
into the 12-month year. Recognizing with many physicians 
that maybe half of their billings are technical fee and exempt, 
and another portion may be exempt from epilation or other 
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services that are not part of the threshold, it did not take an 
awful lot of brains to realize that this doctor was far be- 
yond a $400,000 man. I mean, that was given in his as- 
sertations to the press. So I think the prevailing mood was 
that he did quite well, but I certainly did not release any 
kind of figures to indicate the degree to which that took 
place. 

Ms Jackson: Was there any discussion in that lunch 
meeting at all of the possibility of any proceedings or in- 
vestigation of Dr Donahue? 
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Dr MacMillan: No, I do not recall any mention of 
any kind of investigation or proceedings or charges or any- 
thing. 

Ms Jackson: Thank you. Mr Chairman, I am propos- 
ing to go to a different day and a different subject. 

The Chair: Thank you. At this point we will adjourn 
for the day. We will reconvene again at 10 o’clock tomor- 
row. Thank you. 

The committee adjourned at 1717. 
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LEGISLATIVE ASSEMBLY OF ONTARIO 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


Tuesday 11 February 1992 


The committee met at 1007 in room 228. 
INQUIRY RE MINISTRY OF HEALTH INFORMATION 


ROBERT MacMILLAN 
The Chair: I would like to resume the meeting of the 
standing committee of the Legislative Assembly. Yesterday 
we were in the midst of questioning Dr MacMillan. Good 
morning, Dr MacMillan. What I would like to do is resume 
the questioning by Ms Jackson. 


Ms Jackson: Thank you, Mr Chairman. Dr MacMillan, 
just before we proceed, one correction that I would like to 
elicit from you arises from some specifics I gave you 
about the timing of the e-mails yesterday. I incorrectly 
asked you, Dr MacMillan, to confirm that the third of the 
series of e-mails that emanated from your office on the 
13th came at 3:55. We subsequently marked the e-mail that 
came at 3:55. That was the one that was generated in 
Toronto and that was copied to you from Denise Allen and 
others. In fact, sir, can you confirm for me that the third 
e-mail that came from Kingston to Toronto was at 2:48? 


Dr MacMillan: Yes. 


Ms Jackson: Thank you. Yesterday, Dr MacMillan, 
there were three matters that were outstanding. I under- 
stand that you are in a position to address those this morn- 
ing and perhaps just to keep things moving we could deal 
with that. 

First of all, you had indicated that you would endeav- 
our to find out to what extent billings information had 
passed from your office to Dr LeBlanc’s office for reasons 
other than to deal with a particular doctor with respect to 
his affairs. 

Dr MacMillan: Yes. There were none. There were 
several cases in which the doctor had approached Dr 
LeBlanc’s office wanting assistance, where we agreed to 
assist the doctor on the understanding of his threshold 
impact. Information was sent with respect to billing patterns 
to Eugene LeBlanc for the purposes described. 

Ms Jackson: So has somebody reviewed every instance 
in which billing information was sent to Dr LeBlanc’s office? 

Dr MacMillan: I reviewed with persons in both offices 
verbally in order to attempt to, from their memory, recall 
instances. I was only able to establish two other cases 
where information was given that was used solely for the 
purpose of dealing with the individual doctor concerned, to 
their satisfaction. 

Ms Jackson: So based on people’s memories, they 
can only recall two other cases where specific billing infor- 
mation went from your office to Dr LeBlanc? 


Dr MacMillan: Yes. 


Ms Jackson: The next thing, Dr MacMillan, was that 
you were going to attempt to ascertain how long a deleted 


e-mail could remain in the electronic waste-basket of 
OHIP’s mainframe computer and whether and how anyone 
could have access to it. 

Dr MacMillan: Yes. Any document that has been 
placed in the electronic waste-basket, and the waste-basket 
is subsequently emptied, can be retrieved, but the retrieval 
must be through a computer program with Ministry of 
Government Services, one that none of us has ever attempted 
to use. I am told, again verbally, quickly, that that opportunity 
is usually wiped out in a week or two as well. So essen- 
tially, when something is put into the electronic waste-basket 
it is not retrievable easily, and then only for a week or two. 


Ms Jackson: Is the difficulty of retrieving it due to 
simply the fact that some people may not have the technical 
expertise, or because there is any security clearance required 
in order to be able to retrieve it? 


Dr MacMillan: I am not certain of the answer to that. 


Ms Jackson: Then, Dr MacMillan, you were going to 
endeavour to determine how many hard copies and elec- 
tronic copies of the e-mail remained in the hands of, or acces- 
sible to, people in the Kingston office after November 13. 


Dr MacMillan: Let me preface by saying that I was 
obviously more concerned about the memos outside of my 
office, inasmuch as we have all that information available 
to the staff who had hard copy anyway. But in the office of 
the provider services branch, Bill Teatero, Bob McBride, 
Dr Simon Kovacs and Peter Quinn were in possession of 
copies. I might say that on December 11, when the news- 
paper raised the issue of such a document, our coordinator 
for freedom of information, Andrew Parr, requested that no 
one destroy any documentation because of the anticipated 
subsequent examination of this matter by the freedom of 
information commissioner that had been requested by the 
deputy minister. 

Ms Jackson: And therefore the copies that Mr 
Teatero, Mr McBride, Dr Kovacs and Mr Quinn had were 
retained? 

Dr MacMillan: Yes. 

Ms Jackson: And did you have or retain a copy of the 
e-mail? — 

Dr MacMillan: I subsequently got one from them. I 
actually got one from them the evening of the telephone 
call from the reporter suggesting there was a copy outside 
the ministry. 

Ms Jackson: Okay, we will come to that in a minute. 
Then may I return, Dr MacMillan, to the November 30 
visit to Sudbury by yourself, Dr LeBlanc and Mr Belyea 
that we were discussing yesterday? Mr Chairman, the note 
of that visit is exhibit 16. 

The Chair: Just for members of the committee, we 
are going back to refer to exhibit 16 as handed out yesterday. 
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Ms Jackson: Dr MacMillan, you made reference to 
discussions with Shelley Martel before and after the meet- 
ing with the Sudbury cardiologists. In your discussions 
with Ms Martel, did she seem well-informed about the 
details of the thresholds and their impact on physicians? 

Dr MacMillan: I think, as with most people who had 
any interest in this, they had the generic overall recogni- 
tion that the main component of the agreement provided 
for the reduction of fees over $400,000, and further reduc- 
tion over $450,000. I do not know whether she understood 
as well the technicalities of what would be deductible from 
that or excluded from calculations of the threshold, such as 
the underserviced area program—when they started, when 
they ended—such as the technical fees that were already in 
the schedule of benefits, and ones that we had recently 
decided upon that would be technical fees to help physicians. 

So this is a very complex agreement. Even those of us 
who are involved with it are still working out the ramifica- 
tions of it. So I think it is fair to say she had a cursory 
knowledge of the agreement but did not understand all of 
the issues that were being raised by physicians, both in the 
press, directly to her, and of course that morning in detail 
by the cardiologists. 

Ms Jackson: I take it from what you said yesterday, 
how the underserviced area program worked and its impact 
on some of these doctors was something that was generi- 
cally discussed in these conversations? 


Dr MacMillan: Yes. 


Ms Jackson: Now, I had asked you yesterday, Dr 
MacMillan, whether anybody from the ministry provided 
any information with respect to individual physician’s bill- 
ings in those conversations. I would like to turn that 
around this morning and ask you whether Shelley Martel 
said to you or to anyone else, in your hearing, anything 
specific about Dr Donahue’s billings at all. 

Dr MacMillan: No, and I am quite emphatic about 
that, because I am sure if that had been mentioned I would 
have been amazed and it would be registered in my memory 
to this day. I have no memory of anyone at those two 
meetings or during the morning talking about any 
physician’s billings in any detail, any precise figures— 
nothing coming from anyone else to us, nothing coming 
from us to them. 

Ms Jackson: Well, there was some information about 
Dr Donahue’s billings in general terms already in the 
press. We saw that yesterday. 

Dr MacMillan: What is your question? 

Ms Jackson: Do you remember that? 

Dr MacMillan: Do I remember seeing some press 
clippings? 

Ms Jackson: There was some specific information 
about Dr Donahue’s billings in the press that would have 
been available. 

Dr MacMillan: Oh, you mean information that Dr 
Donahue had given to the press? 

Ms Jackson: Yes. We saw for example an article in 
the Sudbury Star on November 29 that says, “Donahue 
estimates that he needs a billing allowance equal to 2 to 


2.5 times the $400,000 cap, or $800,000 to $1 million.” 
Are you aware of that information appearing in the press? 


Dr MacMillan: Yes. I mean, I did not identify partic- 
ularly which of the numerous engagements of the press 
that you are referring to. I recall now that he did make that 
comment, and others were alleged to have made those 
comments, in the press. I do not recall anybody, including 
Minister Martel, specifically pulling out figures that she 
had read in the press and discussing them with us. 


Ms Jackson: So there was no discussion of billing 
figures where they were publicly available or otherwise? 


Dr MacMillan: Not that I recall, no. 


Ms Jackson: Now that is with respect to Shelley 
Martel. Was there any indication from any of the other mem- 
bers whom you indicated were at those meetings, namely 
Mr Laughren and Ms Murdock, that they were aware of 
any specific billing information concerning Dr Donahue? 


Dr MacMillan: No. The only recollection I have, and 
I think others may recall this, is a request from Mr 
Rodriguez. Mr Rodriguez, and I am not sure whether he 
was referring to the cardiologist or to Dr Donahue, but he 
wanted to know how much they were billing the public 
plan. And I said, “Well, I can’t tell you,” and he said, 
“Well, Pll have you know I’m a member of the federal 
house and I’m asking it of you,” and I said, “Too bad; 
you’re not getting it.” I said, “That information is pro- 
tected and I can’t give it to you.” People were of course a 
little humoured by this interchange between Mr Rodriguez 
and me and my denial to offer him any kind of indication 
of billings by any physician. 

Ms Jackson: You said yesterday that neither you nor 
anyone in your hearing gave any information to any of Ms 
Murdock, Ms Martel or Mr Laughren concerning specific 
physician’s billing information. Were there conversations 
during the course of those several hours between Ms 
Martel and either Dr LeBlanc or Mr Belyea that you were 
not party to, or might there have been? 
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Dr MacMillan: No. I was at the short breakfast meet- 
ing in which we were all at one table and there was general 
conversation. Although with that many people you might 
not hear everything at the other end of the table, Dr 
LeBlanc was sitting right across from me, I think Minister 
Martel was two seats to my left and Mr Rodriguez I be- 
lieve was next to me. So from the bureaucrats’ side the 
only information would be from Dr LeBlanc or me, espe- 
cially me, and there was no conversation with any of the 
people we were conversing with about any particular 
doctor’s billings. 


Ms Jackson: That was at breakfast. 
Dr MacMillan: Yes. 
Ms Jackson: What about the lunch meeting? 


Dr MacMillan: I will try to review what I told you 
already yesterday, and that is that it was a short luncheon 
and— 


Ms Jackson: Sorry, just so you understand, Dr Mac- 
Millan, I am not asking you to revisit what you told us 
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about it, but at the lunch meeting, did in fact Shelley Mar- 
tel speak to either Mr Belyea or Dr LeBlanc when you 
were not immediately present? Or do you know? 


Dr MacMillan: No. I do know. We were all together 
all the time, for about half an hour or a little bit more 
maybe. 


Ms Jackson: All right. Let’s continue, if we can, with 
your note. On page 3 you move on to discuss a meeting in 
Sudbury on December 5, 1991, and on that occasion, I 
understand from your note, you, Dr LeBlanc and the deputy 
minister, Mr Decter, attended in Sudbury. 


Dr MacMillan: Yes. 


Ms Jackson: And the purpose of that attendance was 
what, sir? 

Dr MacMillan: I want to straighten out, because I 
think there may be a bit of confusion about what these two 
meetings were, if you give me one minute. The first meet- 
ing, the one we have been talking about, was to go to 
Sudbury because the Sudbury Memorial Hospital had 
called a meeting to present its case, with its physicians, to 
the local MPPs. I received a call from Dr LeBlanc saying, 
“We’ve been asked to go to Sudbury,” and I said, “When?” 
They said, “On Saturday,” and I said, “Oh, no.” I tried to 
see whether the meetings could be combined, because I 
knew already that the meeting the following Thursday was 
already set up, but my efforts were not successful because 
the MPPs were, of course, in the House and unavailable 
other than on the weekend. So the first meeting we were 
asked by, I presume, Shelley Martel’s office to assist and 
be there. 

On the second occasion it was the pre-arranged meet- 
ing I had tried to make with Dr De Blacam, the president 
of the Sudbury and District Medical Society, in which, 
after the meeting in Sudbury the first time, I became aware 
of the hostility and aggressive opposition to this agree- 
ment. I contacted the deputy and said that I would like 
some friends to go with me and I would particularly like it 
if he would come with me because I felt this was a bigger 
issue than we in the south were tagging into. He agreed to 
come, and we by that time knew that this was not simply a 
mutual dialogue. It was more of a mass presentation. We 
heard that it was going to be public. It was in the council 
chambers. They had extended invitations to apparently the 
Premier, the Treasurer. They had yellow nametags down in 
almost a bull pit in the front of the council chambers with 
all these names of these various people there, all of which 
ended up being empty, because even we did not want to be 
sort of on display. 

We received a very cold recognition. In fact, no one 
came up to us officially and welcomed us. We sat in the 
audience and for several hours listened to various speakers, 
including a large number of physicians, give their views 
with respect to this agreement and in particular the threshold. 
There were various local politicians and other persons who 
spoke as well. Finally, I would guess a couple of hours, 
after these various speeches, the deputy was asked to 
speak. In spite of an overhead projector being requested, 
apparently none was made available. The deputy pro- 
ceeded to present the position of the government and the 


details of the agreement, in a very empathetic way, I 
thought. He was heckled somewhat and there were com- 
ments from the audience and so on. Following his presen- 
tation, a number of physicians returned to the microphone 
to continue the, I guess, government bashing, so to speak, 
and we were all, I think, at 11:30 rather exhausted from 
this, did not feel that it had achieved anything in the way 
of mutually looking at issues, as most of the profession 
does with us, and retired back to the hotel for the evening. 
The only MPP at the meeting was Sharon Murdock. Mr 
Laughren apparently had missed several flights because of 
the weather, and Minister Martel was, of course, in Thunder 
Bay. 

Ms Jackson: Was Dr Donahue at the meeting? 

Dr MacMillan: Yes, he was. It is my understanding 
that he also happens to be secretary of the Sudbury and 
District Medical Society. 

Ms Jackson: Was there any discussion by anyone at 
the meeting of Dr Donahue’s particular situation? 


Dr MacMillan: No. 


Ms Jackson: Did you have any discussions with Dr 
Donahue on that occasion? 


Dr MacMillan: It was only a brief one in which I 
leaned forward and he came over and I asked him if the 
committee planned on listening to us any time during the 
evening. He went up to the president, who was chairing 
the meeting, and shortly thereafter Mr Decter was allowed 
to speak. 

Ms Jackson: And that is the only interchange you had 
with Dr Donahue on that occasion? 

Dr MacMillan: On that occasion. 

Ms Jackson: Yes? 

Dr MacMillan: Yes. 

Ms Jackson: And apart from that occasion and the 
one or two telephone conversations you told us about earlier, 
are those the only conversations you have had with him? 

Dr MacMillan: Yes. 

Ms Jackson: You said, both in your evidence and in 
your note, that Ms Murdock was in attendance and you say 
in your note that prior to attending the meeting you had a 
brief dinner meeting with Sharon Murdock. Who was 
there? Well, in fact you say in your note. You say the three 
ministry officials, that being yourself, Mr Decter and Dr 
LeBlanc, and Esko Vainio, who is who? 

Dr MacMillan: He is the CEO of the Sudbury Memo- 
rial Hospital. 

Ms Jackson: Was there any discussion during that 
dinner meeting of the specific financial circumstances of 
any physician? 

Dr MacMillan: No, that was a very brief meeting. I 
mean, it was just to get some supper and get on to the 
general meeting. There was no discussion whatsoever. 
Obviously the people there would not be privy to the infor- 
mation, and none was passed either way by anyone. 

Ms Jackson: After the meeting, you make reference 
to a short get-together which occurred between Sharon 
Murdock and the three ministry officials and Mr David 
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Sword, a member of Ms Martel’s staff. David Sword’s 
position is what? 

Dr MacMillan: I am not certain. You had better ask 
someone else. I would imagine he is the communications 
officer, but I am not certain. 

Ms Jackson: During that brief get-together, did Mr 
Sword say anything to you that indicated a knowledge of 
any of the specifics of Dr Donahue’s practice? 

Dr MacMillan: No, not a bit, and I do not recall talk- 
ing about Dr Donahue with Mr Sword. Again, I am sure I 
would remember if he had startled me with inside informa- 
tion about Dr Donahue’s billings. I am sure I would have 
remembered it. 

Ms Jackson: Did Ms Murdock say anything to you 
about Dr Donahue or his situation? 

Dr MacMillan: No. 
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Ms Jackson: You make reference in this note, Dr 
MacMillan, to a media package that was handed out by 
ministry officials. Can you just confirm, sir, that that is the 
document we marked as exhibit 8 yesterday? 

Dr MacMillan: Yes. 


Ms Jackson: When did you return from Sudbury? 


Dr MacMillan: Very early. I think it was a 7 am © 


flight, because both the deputy and I were speakers at a 
Canadian Institute of Law and Medicine conference at the 
Royal York Hotel, the deputy being the keynote morning 
speaker. I recall because we were 15 minutes late getting 
there, getting there about 9:15. I was also a subsequent 
speaker speaking on confidentiality of patient records and 
planning for legislation in that respect. Then I was on a 
panel thereafter. 

Ms Jackson: When did you first become aware of a 
controversy surrounding Ms Martel’s visit to Thunder Bay 
the prior evening? 

Dr MacMillan: During the panel questions a woman 
got up to the microphone whom I did not know and I 
believe introduced herself—or I later found out—identified 
herself as Evelyn Dodds from Thunder Bay, who recorded 
that she had had a conversation the previous night with 
Minister Martel, and if the ministry was so concerned 
about patient confidentiality, why was it not interested in 
physician confidentiality and why did I allow the release 
of confidential information on this Dr— 

Ms Jackson: Rather than ask you to try and recon- 
struct it, as you know, we have obtained a transcript of that 
question and answer and I would ask that that be the next 
exhibit. 

The Chair: That is now going to be handed out and 
be marked as exhibit 17. 

Ms Jackson: Could you take a look at that, Dr Mac- 
Millan, and confirm that that was the series of questions 
that were put to you on that occasion and the answers you 
gave? 

Dr MacMillan: Yes, I have read this before and this 
seems to be a true transcript of what I said and what Ms 
Dodds said. 
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Ms Jackson: Have you ever had occasion to discuss 
the incidents she describes there with Shelley Martel? 


Dr MacMillan: No. 


Ms Jackson: Have you subsequently learned whether 
or not Ms Martel received any confidential information, as 
Ms Dodds suggests there? 


Dr MacMillan: No. 


Ms Jackson: In the note that you made which we 
marked as exhibit 12 yesterday, you note on the second 
page that—I am not putting my finger on the specific 
point, but at some place in one of these notes, Dr Mac- 
Millan, you have indicated that, with the approval of the 
Deputy Minister of Health, you responded to press calls 
following this incident. 


Dr MacMillan: Yes. 

Ms Jackson: Your counsel is going to help me as to 
where we find that in the note. 

Dr MacMillan: Yes. Let me say I think there is some- 
thing missing in there too. 


Ms Jackson: Can you just remind us where it is in the 
note? 


Dr MacMillan: Yes, it is right in the middle of the 
page, just after the start of the paragraph under Tuesday, 
December 10: “Dr MacMillan, with the approval of the 
Deputy Minister of Health, was given leave to respond to 
press calls.” 

Ms Jackson: Thank you. And you were going to 
augment that? 

Dr MacMillan: Yes. Because this was heated up and I 
have often been the spokesperson for issues related to 
OHIP and out-of-country payments and the other responsi- 
bilities we have, I felt that it was just a matter of time 
before someone was going to be phoning OHIP to deter- 
mine whether or not we did have a tight ship. So I wanted 
to be able to give in general terms our track record and 
what we had generally in place to prevent this sort of 
thing. I subsequently did receive press calls. 


Ms Jackson: Did you speak on December 10 to a 
reporter from the Toronto Sun? 


Dr MacMillan: Yes, I spoke to at least two or three 
reporters that day. I think the first one was Derek Ferguson 
of the Toronto Star in which I said exactly what I just told 
you, that we were quite proud of our record, and we had 
various checks and balances, that we were not aware of 
any information ever going out from OHIP that would get 
in the wrong hands. That interview went fairly straightfor- 
ward. The second call was about 5:20. There were two 
people in my office at the time, because we were having a 
meeting: Bob McBride and our legal counsel in Kingston, 
Laurel Montrose. I was in the process of a very routine 
interview with Sun reporter Anne Dawson and suddenly 
she of course proposed a question to me which rather 
shocked me. 


Ms Jackson: What was that question? 


Dr MacMillan: As I recall it, the best I can recall it, it 
went something like this. She said: “Dr MacMillan, I want 
you to listen to this question. Are you aware, do you recall, 
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a memo that was sent by e-mail from your office to the 
office of Dr Eugene LeBlanc in Toronto that contained 
detailed information about a physician’s billings?” She went 
on to say, “You came in the next morning to Dr LeBlanc’s 
office and got excited and made efforts to retrieve the docu- 
ment because you felt that the detail went beyond what was 
necessary. Are you aware of that impropriety?”—or some- 
thing to that effect. 

I think I sat in stunned silence for a minute, wondering 
whether to deny it or whether to acknowledge it. I did not 
want to lie about it, and I did not think there was anything 
done illegally, and I did not want to dig a hole for myself. 
So about 30 seconds later I said, “Yes, I recall a document 
that I did retrieve in the course of my job that went beyond 
the detail that I felt was necessary going out of the division.” 
She tried to go on to insinuate that something terrible had 
been done and that this was totally incorrect. I tried to, 
obviously, tone her down and not agree with her that any- 
thing at that point was incorrect. The only incorrect thing 
was the fact that she either had the document or she knew 
of the awareness of the document. 

Both at the time when I was speaking to her and since 
then, I have tried to analyse whether I felt she ever had the 
document or whether she was just told about the document 
by someone who was obviously aware and maybe even 
witnessed me getting excited. To this day, I do not know 
whether that document ever did leave the ministry, but 
certainly the contents in generality were known by her 
enough that I knew for certain that she was giving me a 
correct analysis of the existence of that document. 


Ms Jackson: All right. Dr MacMillan, I am going to 
ask you to look at an article that appeared in the Toronto 
Sun the next day, December 11, which appears to be based 
on the conversation that you described. Is the conversation 
you described the only one you have ever had with Ms 
Dawson concerning this matter? 


Dr MacMillan: Yes. 

Ms Jackson: Do you have a copy? 

The Chair: It is being exhibited as exhibit 18. 
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Ms Jackson: Dr MacMillan, can you look at the second 
column of that article, in the second paragraph: “MacMillan, 
who is responsible for maintaining confidential informa- 
tion on doctors’ billings, said an error was made by his 
staff in sending out data that was ‘sensitive.’” As far as 
your recollection goes, is that accurate? 


Dr MacMillan: No, it certainly is not. I would not be 
silly enough to acknowledge to a reporter an error even if 
an error had occurred, I do not think. The fact of the matter 
is also, though, that the lead line says, “Confidential records 
on a Sudbury doctor.” I made no reference to any physi- 
cian in the conversation. I only acknowledged the exis- 
tence of a document that was retrieved. The details of 
the contents of that document were never discussed by 
me, but obviously she seemed to be aware of some of 
the detail. 


Ms Jackson: In the second-last paragraph of that story 
she reports: “Sources told the Sun the information went to 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


M-351 


at least two other health offices.” Did she give you any 
indication of that fact? 


Dr MacMillan: I think she knew whom they went to, 
yes. I cannot recall for certain. I have not read that for a 
while, but I think she knew not only the offices but I think 
she knew the names of the two people. I believe she was 
referring to Maurice Jones and Denise Allen, the commu- 
nications officials who are used in the preparation of brief- 
ing notes. 


Ms Jackson: Did she refer to any other health offices 
where the information was sent? 


Dr MacMillan: No. 
Ms Jackson: Did she indicate who the sources were? 


Dr MacMillan: No. I do not know whether I asked 
her. I figured she would not tell me anyway. 


Ms Jackson: After that conversation with Ms Dawson, 
did you have occasion to discuss the e-mail with anyone or 
to obtain a copy of it? 


Dr MacMillan: You recall that the next moming when I 
went to Toronto—no, wait a minute. 


Ms Jackson: This is December 10. 
Dr MacMillan: Yes. 


Ms Jackson: Just to put you in context, Dr MacMillan, 
I believe earlier this morning you indicated you may 
have around this time received a copy or copies of the 
e-mail? 

Dr MacMillan: I think that very evening, Mr McBride, 
who is in my office—I said, “Go get me that e-mail; I want 
to read it again.” Some things that the reporter told me 
were not very detailed and in fact one thing I believed was 
incorrect: the date of the memo. That led me to believe that 
if the document was right in front of her, why would she 
not relate—it says here on line 3 that the contents were 
vague. They were true enough that I knew she knew of the 
document, but it made me doubt that she had the document 
in front of her. 


Ms Jackson: Do you know whether additional copies 
of the e-mail were generated for purposes of this discus- 
sion or review? 


Dr MacMillan: That was the only one. I retrieved the 
document and reviewed it. I will just give you, if I can, the 
sequence of events. I went home that evening. The next 
morning I almost knew that I should come to Toronto to 
talk with the deputy or the minister and, sure enough, I got 
a call asking if I could come. 

I made arrangements for a flight that morning, but just 
as I was leaving the office—I would like to comment about 
falling off my chair, if you give me leave—Toronto Star 
reporter Derek Ferguson called me and said, “You lied to 
me yesterday; you told me everything was squeaky clean 
at OHIP.” I said, “I didn’t lie; I didn’t know about -that 
document.” He said, “Well, you told the Sun all about it.” I 
said, “The Sun told me all about it.” I finally said: “Listen, 
I didn’t. I was so surprised I almost fell off my chair.” I 
responded to her positively, and that is how that article of 
course came out. 

I went to Toronto— 
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Ms Jackson: All right, Dr MacMillan, you have 
jumped ahead. So that we have this in context, let’s— 
Dr MacMillan: I am still talking about the e-mail. 


Ms Jackson: I understand that, but since you made 
reference to the Star article and what was in it, let’s put 
that in front of the committee members so we can put in 
context the comments you have just made. That is the 
Toronto Star article of December 12, Mr Chairman, if that 
could be— 


The Chair: Marked as exhibit 19. 


Ms Jackson: In the middle of that article in the 
second— 


Dr MacMillan: This is not the article. I think the one 
that most people know and that was raised in the Legisla- 
ture is the noonday edition of the Star. That is written 
slightly differently. 


Ms Jackson: The quote that you are referring to, I 
think, occurs in this article in the middle of the second 
column. Can you take a look at that? 


Dr MacMillan: Yes. 


Ms Jackson: As far as you recall, is the quote in the 
article you are referring to the same? 


Dr MacMillan: Yes. 


Ms Jackson: I think all that has happened is there are 
probably two editions in which the same story is repeated. 
I take from what you have said that it is not your recollec- 
tion that you said, “I almost fell off my seat when I learned 
someone had broken their oath of allegiance.” 


Dr MacMillan: Yes. I said that. 


Ms Jackson: Did you think anyone had broken their 
oath of allegiance? 


Dr MacMillan: I immediately jumped to that conclu- 
sion, that somebody who had access to it, among the peo- 
ple whom I had understood at that time had access to it, 
either gave it or expressed the details about it to someone 
else that they should not have. 


Ms Jackson: So the breaking of the oath of alle- 
giance, is that in your view sending the information to 
Toronto or releasing it to the media? 


Dr MacMillan: Oh, no. It was releasing it to the 
media. It is interesting that the Sun article the next day 
attributed the leak to one of my staff, which was rather 
poor reporting and upset my staff member considerably. 


Ms Jackson: Which article are you referring to now, 
Dr MacMillan? 

Dr MacMillan: I am sorry; the article I am referring 
to came later, on January 27. But throughout some of this, 
the media reporting has had some inaccuracies. 

Ms Jackson: All right. Let me then return to the dis- 
closure of this information. So far as you know, did any- 
one other than yourself, Dr LeBlanc, Maurice Jones, 
Denise Allen, Helen Ambrose or Diane McArthur know of 
your meeting with Dr LeBlanc on November 14? 

Dr MacMillan: I do not know the answer to that. I 
told you, I believe, that I do not recall any of the minister’s 
staff who are on those floors in the Hepburn Block being 


there, but I do not think I was satisfied at that point that 
one of them did not have the e-mail and the material. 

Ms Jackson: No. But, Dr MacMillan, you have indi- 
cated and the story clearly indicates Ms Dawson knew 
about the meeting. 


Dr MacMillan: Right. 


Ms Jackson: Do you know of anyone else who knew 
about the meeting, other than the people I have listed? 


Dr MacMillan: I would not know that. I mean, if 
someone told someone about the meeting, how would I 
know that? 

Ms Jackson: I am not saying, Dr MacMillan, nobody 
else did know. But do you know of anybody else who 
knew of that meeting— 


Dr MacMillan: Oh, I see. 

Ms Jackson: —other than the people I have listed? 

Dr MacMillan: No. 

Ms Jackson: Thank you. Did Ms Dawson mention 
the doctor’s name in the course of your conversation with 
her? 

Dr MacMillan: I cannot remember. 


Ms Jackson: I am sorry; I interrupted you. You were 
Saying you then went up to the ministry. 

Dr MacMillan: I went to the ministry. You are aware 
of the order by Andrew Parr, our freedom of information 
coordinator, not to destroy any documents. A meeting was 
held in the minister’s boardroom, with the minister chair- 
ing the meeting, with a number of people from her staff, 
and the deputy minister, a number of people from his staff. 
I gave a briefing verbally to the deputy and the minister 
with respect to the issue. 


Ms Jackson: All right. You have made reference to an 
order by Mr Parr under the Freedom of Information and 
Protection of Privacy Act. Can I put before you that direc- 
tive and mark it as the next exhibit? Can I ask you to take a 
look at a directive that we will put in front of you now 
from Andrew Parr of December 11 and ask you to confirm 
that that is the directive you are referring to? 
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Dr MacMillan: Yes, that is the document. 


The Chair: I would ask if members could mark that 
interoffice memo as exhibit 20. 


Mr Kormos: Mr Chair, could Ms Jackson wait until 
we get the exhibit before she goes on? 


Ms Jackson: Certainly. Dr MacMillan, can you review 
those instructions and confirm that from the perspective of 
the health insurance division they were carried out? 


Dr MacMillan: Yes, they were. They were reviewed 
by my staff, my executive assistant, and we took steps to 
follow through. 


Ms Jackson: I am now going to put before you, Dr 
MacMillan, the article of January 26 in the Toronto Star 
because you made reference to that in your remarks a few 
minutes ago. I think you said there was something in there 
that was inaccurate and I am going to ask you to identify 
what that is. 
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Dr MacMillan: I am sorry. It was the Sun on the 27th. 
The article in the Star the day before was fairly accurate 
and fairly well done. 


Ms Jackson: Mr Chairman, I think we will be getting 
to this article eventually, so perhaps we should mark it as 
exhibit 21 in any event. That is the article of January 26. 


The Chair: The Toronto Star article of January 26, 
1992, will be marked as exhibit number 21. 


Mr Kormos: Mr Chair, while we are speaking about 
these articles, Dr MacMillan spoke of yet another edition 
of the December 12, 1991, Star, the same article that is in 
the exhibit but altered to reflect a later edition. The doctor 
somehow seems to think there are some significant 
changes between the two editions. I would appreciate it if 
those could be made available to us too. 


Dr MacMillan: I am not sure. 


Mr Kormos: How significant they are, who knows? 
But let us take a look. It is always interesting, the evolution 
of a story during the day compared to during the week. 


The Chair: Thank you very much, Mr Kormos. Dr 
MacMillan, if you could make that article available we 
will make photocopies of that and distribute them. Thank 
you very much. 


Ms Jackson: Dr MacMillan, I am going to ask to 
have placed in front of you an article of January 27, 1992, 
in the Toronto Sun. 


The Chair: For members of the committee, that arti- 
cle is now being distributed and I would ask if you could 
mark that as exhibit number 22. 


Ms Jackson: Dr MacMillan, in the third-last para- 
graph of that article it says you admitted last month that, “a 
senior OHIP official in Kingston broke their oath of alle- 
giance and sent a briefing note on Donahue’s billing prac- 
tices to the Health ministry.” Is that accurate? 


Dr MacMillan: No, it is not, and that is what I was 
raising earlier. I wish to correct that impression. I did not 
at any time, nor do I now, admit that anyone in Kingston 
broke their oath of allegiance. The sending of the briefing 
note to Toronto I see as an entirely separate incident to the 
fact that the media were in receipt or had knowledge of the 
document. I have not determined the source of the docu- 
ment the media received. 


Ms Jackson: Then can I take you back to exhibit 19? 
There is reference there to a statement from Dr Jack 
Hollingsworth, and I am looking at the middle column in 
which it is alleged that Dr Hollingsworth said, “She knew 
statistics about me that I must say I didn’t know myself.” 

I am going to show you a copy of a transcript from the 
ministry’s files of an interview on CBC on December 11 
and ask if you can identify that as a transcript of a CBC 
broadcast obtained from the ministry’s files. 


The Chair: Members of the committee, that transcript 
is now being distributed and marked as exhibit number 23. 
Ms Jackson: On the telecopy number in the lower 


right-hand corner it is page 9. I am going to ask you to 
assume that although this broadcast says “Hallingsworth” 
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it is in fact the Dr Hollingsworth who is referred to in the 
article. 

Dr Hollingsworth is said to say: “Could I just make 
one more comment with respect to files. You know, I 
didn’t realize this but—I didn’t realize that the politicians 
were entitled to have our files, but Mrs Martel did have my 
file. She told me she’d seen my file when I met with her 
and this question about a doctor’s—she wasn’t referring to 
me in that conversation with Mrs Dodds, but she did have 
access to my file and Dr Kosar’s file and she said that to 
both of us in her—” 

The interviewer asks, “Now, was that because you 
authorized that access?” 

“No,” Dr Hollingsworth says, and then he goes on, 
“l’m saying she told me she’d seen my file. She knew 
when I entered the underserviced area program.” 

Stopping there for a moment, Dr MacMillan, assuming 
this is the same Dr Hollingsworth who was the specialist 
on the underserviced area program on the list I took you to 
yesterday, would I be correct in understanding that the fact 
that Dr Hollingsworth was on the underserviced area pro- 
gram was public knowledge? 

Dr MacMillan: Yes. 


Ms Jackson: And the period in which he would be on 
that program was public knowledge? 


Dr MacMillan: Yes. 
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Ms Jackson: But would any other specific informa- 
tion about Dr Hollingsworth be public—specific knowledge 
about Dr Hollingsworth’s billings or billing practices? 


Dr MacMillan: No. 


Ms Jackson: Would there be any file on Dr Hollings- 
worth which should be available to Ms Martel? 

Dr MacMillan: I do not even know whether there is a 
file that exists on Dr Hollingsworth. It is not an issue with 
the threshold. No communication has ever been made to us 
that I am aware of asking information by Dr Hollings- 
worth or from anyone else for that matter. I have never 
seen a file on Dr Hollingsworth. I am not certain whether 
there is one that exists. 

Ms Jackson: In any event, if there is any file with 
respect to Dr Hollingsworth and, in any event, any infor- 
mation that your division has with respect to Dr Hollings- 
worth concerning specific billing information should not 
be available to Ms Martel? 

Dr MacMillan: Most definitely. 

Ms Jackson: And the same answers would apply with 
respect to any file or billings information with respect to 
Dr Kosar? 

Dr MacMillan: The same answer: It should not, obvi- 
ously unless the physician allows the person to be their 
agent in some way, but that does not seem to enter this 
argument. 

Ms Jackson: Have you had any occasion to speak to 
Shelley Martel since the meeting you had with her in Sud- 
bury on November 30? 

Dr MacMillan: Yes, on two occasions. 
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Ms Jackson: When? 

Dr MacMillan: The day I was giving the briefing to 
the minister and the deputy, someone came in and said a 
call had been placed to me from Minister Martel— 


Ms Jackson: This is the meeting you were telling us 
about earlier. 


Dr MacMillan: On December 11. 
Ms Jackson: Yes? 


Dr MacMillan: I believe I asked both the minister 
and the deputy, “Should I take this?” I was obviously not 
very eager to engage in any conversation with the minister. 
I believe I went into Tiina Jarvalt’s office. She may have 
been there. 

Ms Jackson: Who is Tiina Jarvalt, again? 

Dr MacMillan: The executive assistant to the deputy 
minister. I made a brief phone call and there was some 
innocuous request from Minister Martel. I have tried to 
remember what it was. It was some simple thing. My con- 
versation did not last more than a couple of minutes. It was 
for pure information and I cannot remember whether it 
was, “What was in the paper was true?” or “Did that hap- 
pen?’”—something to that effect. It was not something that 
stuck in my mind. It certainly was not anything requesting 
any kind of detail or discussing any previous conversations 
or meetings with her. 


Ms Jackson: Have you spoken to her on any other 
occasion? 

Dr MacMillan: She phoned my office and I cannot 
remember the date because I cannot record incoming calls, 
but presumably from her office. She phoned to find out 
about the underserviced area program and, was indeed the 
information that we gave out as to names of physicians 
who had received grants under the underserviced program 
public knowledge? I confirmed for her that indeed we had 
had an opinion from the freedom of information coordina- 
tor in the ministry and that that would be like any other 
bursary or research grant that the Ministry of Health issues. 
That is public knowledge and can be made available to any- 
one in the public who requests it. That was the recollection of 
that conversation and no other topics were discussed. 

Ms Jackson: Thank you. Mr Chairman, I have one 
short remaining area of questions for Dr MacMillan that 
would elicit information that is in a protected category 
under the freedom of information act, and I would suggest 
that be deferred because it would need to be dealt with, as 
you have indicated earlier, in camera. 

The Chair: Thank you very much, Ms Jackson. As 
the subcommittee has discussed and decided and as was 
indicated yesterday on the advice of counsel in response to 
that particular type of information pursuant to number 10 
of our terms of reference which reads: “If there shall be 
any objection to the disclosure of information based upon 
the Freedom of Information and Protection of Privacy Act, 
the committee may continue the proceedings in camera,” 
we will do so on that basis. 

I would like to thank you, Dr MacMillan. At this point 
in time, per agreement with the members of the committee 
as agreed to by members of the subcommittee, we will 


STANDING COMMITTEE ON THE LEGISLATIVE ASSEMBLY 


11 FEBRUARY 1992 


Open up questions by members of the committee on a 
rotating basis on the information provided by you to this 
point in time. On that basis I would ask and inform mem- 
bers of the committee that, is as per an agreement by the 
subcommittee, we will allow members of the official opposi- 
tion to commence questions, to be followed by members 
of the third party and to be followed by government 
members. 

We have agreed that this type of process will rotate 
each and every witness before the committee. We have 
suggested that a time frame of approximately one hour per 
caucus be allocated, to be used if they so wish. On that 
basis I would open it up to members of the official opposi- 
tion, if there is any question that they would like to pose to 
Dr MacMillan at this point in time. Mr McGuinty. 


Mr McGuinty: Thank you, Mr Chair. Dr MacMillan, 
I am going to go back to the business of the three e-mails. I 
want to deal with the requests, the issue as to the propriety 
of such requests, the issue as to the propriety of the infor- 
mation sent, the propriety of transmittal by e-mail, the 
group of people who obtained the information directly in 
addition to the group of people who may have obtained it, 
and then I am going to touch on the meetings in Sudbury. 

Let me begin by asking you about the requests for the 
information. As I understand it, it came originally from a 
D. McArthur in Dr LeBlanc’s office. Is that correct? 


Dr MacMillan: Yes. 


Mr McGuinty: Do you know who or what prompted 
this request? 


Dr MacMillan: I have heard of it second hand recently, 
but I do not know whether you want me to give that type 
of hearsay evidence or whether you want to get it directly. 


Mr McGuinty: It is certainly acceptable to me. 


The Chair: It certainly is up to you, Dr MacMillan, if 
you wish to provide that information. 

Dr MacMillan: I just give it with the knowledge that 
the details may be a bit sparse. It was always my impres- 
sion that it was for a priority briefing. When I asked that 
question just a couple of days ago of Diane McArthur, she 
said that the minister’s office had several inquiries about 
the issue because of it being raised in the press and wanted 
a briefing note prepared. I was led to believe that the Trea- 
surer also wanted details of the matter, and that is why, in 
part, apparently there was a degree of urgency felt by staff 
in getting the information and preparing it. 

Mr McGuinty: Thank you, Doctor. I gather you can- 
not provide us with any more detail in terms of who specific- 
ally within the minister’s office? 


Dr MacMillan: No. I believe there are memos, e-mails 
again, that will satisfy that question. 
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Mr McGuinty: This request by Diane McArthur was 
made by telephone, according to your notes, I understand. 
Is that usual? 


Dr MacMillan: Yes. It is common to call back and 
forth. 


Mr McGuinty: It is considered acceptable? 
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Dr MacMillan: Yes. 


Mr McGuinty: And the information that was re- 
quested, was that properly entitled to be answered by the 
provider of services branch? Did it fall within that list of 
limited circumstances we reviewed yesterday? 


Dr MacMillan: Yes. 


Mr McGuinty: The additional calls that were received 
from a D. Allen and M. Jones, why did those come? Do 
you know? It seemed to me we had a call initially from a 
Diane McArthur and that the office was acting on that 
request. Then we had additional calls. 

Dr MacMillan: I am not privy to evidence that has 
been heard here about those calls. Maybe you have read it 
in something. I know several calls were made back and 
forth. It is important for the committee to understand that 
the communications department serves, as I see it, two 
roles with two different hats on there, to serve in public 
communication and dealing with the media, but they are 
also writers and they assist internally with editing briefing 
notes and making them readable for priority briefings for 
the minister. It was my understanding, as it was of the 
persons involved in the transactions that day, that the two 
media people were involved in the preparation of the priority 
briefing. 


Mr McGuinty: I see. Was that considered usual? 
Dr MacMillan: Yes, very usual. 


Mr McGuinty: The information provided now, if I 
might deal with that, with respect to the first e-mail. Of 
course, respecting the restrictions imposed upon you by 
the operative legislation, Dr MacMillan, the information in 
the first e-mail, was that factual in nature only? Was there 
any editorializing? 

Dr MacMillan: Well, let me say just in general terms 
that there was factual information in there, I suppose with 
some subjective opinion. 


Mr McGuinty: Opinion was offered? 
Dr MacMillan: Yes. 


Mr McGuinty: All right. The factual information was 
relating to billings, as I understand. Is that correct? 


Dr MacMillan: Yes, essentially. 


Mr McGuinty: All right. Was there any reference to 
any— 

Mr Page: This is a concern we have. We have worked 
through with committee counsel how to deal with these 
questions. Again, we are in public. You start asking ques- 
tions about the content of the e-mail. It was our under- 
standing that it was going to be generically identified and 
that committee counsel would ask certain questions about 
if. 

We are just treading a very thin line on the questioning. 
I am not objecting, but I want to put kind of everyone on 
notice that when you get into this area it is very hard to 
reply to a question about a document that contains a lot of 
confidential information without slipping into discussing 
the confidential information. If we can put that on the 
record and express our serious concerns about questioning 
on the e-mail, because again, it was not our understanding 
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that that level of detailed questioning would occur on it. I 
just want to raise that question with the Chair. We can 
proceed with that caveat. 


The Chair: Thank you very much. As we have already 
noted, there will be a point in these proceedings where we 
will be going into an in-camera session pursuant to the 
terms of reference. 


Mr McGuinty: Thank you, Mr Chair, and I appreciate 
the point you make, counsel. I am going to ask this ques- 
tion notwithstanding. If you think I am overstepping that 
line, then please advise me. 

Just generically speaking, it contained information with 
respect to the billings. Did it contain any information with 
respect to charges or the potential of such charges under 
the Medical Review Committee? 


Dr MacMillan: No, it did not. 


Mr McGuinty: All right. Thank you. With respect to 
the second e-mail, can you tell me how that differed from 
the first one generically? 


Dr MacMillan: I have to understand which second 
e-mail you are referring to. 


Mr McGuinty: The one that I understand was sent at 
2220. 


Dr MacMillan: It was just brief additional informa- 
tion, a line or two of some further figures. 


Mr McGuinty: All right. And the third e-mail, which 
I understand we originally thought was at 3:55, but actually it 
was sent at 2:48— 


Mr Christopherson: On a point of order, Mr Chair: I 
am one of the subcommittee members and—I apologize 
for interrupting Mr McGuinty—I know that in subcommit- 
tee we agreed we would go through all the questions, then 
we would go in camera and then we did not deal with the 
issue, but then I guess we could go into further public 
questions if we wanted after that. I want to suggest to the 
Chair and the other members of the subcommittee that we 
consider going into camera and hearing that information. 
Then we will have it out of the way and then we can come 
back and ask all the questions we want without interruption. 


The Chair: Thank you very much, Mr Christopher- 
son. Unfortunately that very point has already been de- 
cided at subcommittee. Certainly, if you would like to 
bring that back up at a subcommittee meeting, I would be 
more than pleased to discuss it. The process as to the ques- 
tioning by committee members of Dr MacMillan has already 
been discussed. I would be very wary of changing that 
outside of the subcommittee, but I thank you for raising 
that. 

Mr McGuinty: The third e-mail, Dr MacMillan, 
generically speaking? 

Dr MacMillan: The third e-mail was simply a copy 
sent to Denise Allen and Maurice Jones, which had earlier 
been sent to Diane McArthur with a covering sheet just 
saying: “Here is the requested material.” 

Mr McGuinty: All right. I understand, Dr MacMillan, 
that normally when information of this type is prepared it is 
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subject to review by yourself or Ms Fleming or possibly 
Ms Heath? 

Dr MacMillan: When we prepare what we are respon- 
sible for as a priority briefing, yes, that is the proper pro- 
cess. In this case, and you will ask other witnesses, it 
seems to be the understanding that Dr LeBlanc’s office 
was responsible for preparing the information. We were a 
part, probably a major part, in the passage of information 
in order that that priority briefing be prepared. 

Mr McGuinty: Right. Had this been drawn to your 
attention at the outset, you would have provided different 
information—less detailed information, I think you indi- 
cated in your notes. 

Dr MacMillan: Yes, I would have. 

Mr McGuinty: Okay. The third e-mail was sent in the 
afternoon. Had Ms Fleming returned by then? 

Dr MacMillan: I believe she had. 


Mr McGuinty: I just wonder why this was not 
brought to her attention and why she was not involved. 

Dr MacMillan: I think for the reason I just stated, that 
at the time we were simply supplying information for the 
preparation of a briefing note. It happens very frequently 
on many issues where we might have only a small role to 
play. Abortion clinics might be an example. There might 
be an issue at a hospital or something where a physician 
component may have been involved. 

It was not unusual to be a partner in preparing a brief- 
ing note, but we were not, through the usual process, 
through my office, asked to prepare a briefing note. In fact, 
the information that was being transmitted between the 
staff in my branch on this matter was not even copied to 
me. I guess it was felt by them to be in the usual course of 
one of the numerous pieces of information being sought 
with respect to the whole issue of the OMA agreement and 
the billing as it was affected by the thresholds. 
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Mr McGuinty: I am a bit confused then, Dr MacMillan, 
as to whose responsibility it is to vet or okay the informa- 
tion that is being released. Was it Dr LeBlanc or was it 
your office? 

Dr MacMillan: No, it would have been primarily, in 
that case, Dr LeBlanc having the responsibility for the 
briefing of his office. It would normally be signoffs and 
checks that he would have carried out, and he would have 
followed the same rules had I had the primary responsibil- 
ity. I would have sent it to the executive assistant to the 
assistant deputy minister. In his case, I believe at that time 
he was still reporting to Mary Catherine Lindberg, an assis- 
tant deputy minister, and that signoff would have gone 
through that process. 

Mr McGuinty: I thought you said in your testimony 
yesterday that Mr McBride—I think these were your 
words—took responsibility for what happened. 

Dr MacMillan: Yes. I had said that when I had called 
back from Dr LeBlanc’s office to Mr McBride and said, 
“Why did this e-mail come up to Toronto from Bill 
Teatero?” I said: “It contained far too much detailed infor- 
mation on this physician and I want it pulled back. Who 


did this?” Mr McBride immediately took responsibility, 
saying: “I was involved with that. I knew that the e-mail 
had been prepared and I sent it on to Toronto, as requested.” I 
mean it was sent by Mr Teatero’s machine, but the approval 
of the branch acting director had been given. 


Mr McGuinty: So it was Mr McBride’s responsibility 
then? I do not like to use the word “blame,” but if we were 
to assign blame for providing too much information, that 
would lie with Mr McBride? 


Dr MacMillan: Mr McBride acknowledged im- 
mediately that he authorized the transmission of the 
information. 


Mr McGuinty: Fine. I will move on to something 
else here. The information that was provided, was there 
anything wrong with the amount of information provided? 


Dr MacMillan: That is a good question, and one that 
we have already been through probably in more depth than 
any other ministry because of Minister Gigantes. Follow- 
ing the resignation of that minister, the information and 
privacy commissioner did a thorough investigation of the 
various steps of transmission of such information. As you 
recall, in that case it was detailed information on a patient, 
not detailed information on a physician. We have a copy of 
that investigation report that the Chairman may wish to 
introduce as an exhibit, because that very question was 
asked in that matter, and while in the end it seems that a 
judgement call may have not been prudent, it was not in 
breach of the freedom of information. Indeed, in that par- 
ticular instance, information went to the minister, as you 
know, and it was determined that the minister did have the 
right to know, the need to know. 

The judgement call was whether or not someone 
should expose a minister to that type of information that 
even inadvertently might slip out. Almost all of us, I 
thought, were so knowledgeable and so experienced in 
what happened on the previous occasion and we were so 
sensitized to it that I had never seen information since that 
time go that I was not happy with. So this came as a 
surprise and was obviously demonstrated by my immediate 
reaction. 


Mr McGuinty: The information that was provided in 
these e-mails—back to my original question, Doctor—the 
mere transmittal of this information to the intended parties 
who received it, was that proper and lawful? 


Dr MacMillan: I still believe, although there may be 
further investigations and this committee may make other 
decisions, that staff did not act with prudence, but I do not 
believe they did anything, to my knowledge, in breach of 
the three pieces of legislation that I have referred to. 


Mr McGuinty: At one point in your notes, Dr Mac- 
Millan, you indicate that Mr Teatero consulted with a med- 
ical consultant in the branch and then prepared the 
document. Who was that medical consultant? I am refer- 
ting to exhibit 12, the last paragraph. 


Dr MacMillan: I believe the physician’s name was Dr 
Robert Ecclestone. 


Mr McGuinty: And what is his role? 
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Dr MacMillan: 
title. 


Mr McGuinty: Why would Mr Teatero consult him? 
Dr MacMillan: Why? 
Mr McGuinty: Yes. 


Dr MacMillan: The physicians in the branch are there 
for advice for piecing together information and putting it 
in some perspective. I know of no other reason than that. 
The person in charge of that department where most of the 
information would have been retrieved by Mr Teatero is 
normally Dr Simon Kovacs, who was on holiday that 
week. 


He is a medical consultant. That is his 


Mr McGuinty: That brings up another matter. I un- 
derstand a hard copy of the third e-mail was sent to—is it 
Drs?—Kovacs and Quinn? 


Dr MacMillan: He is asking why? 
Mr McGuinty: Yes. 


Mr Page: Mr Chairman, frankly I think that will get 
into an area which would require a response in camera. 


The Chair: Mr Guinty, if you could make a note of 
that for another venue. 


Mr McGuinty: We have the list of names, Dr Mac- 
Millan, of people who received the various. e-mails. You 
indicated yesterday that there is a group—perhaps it was 
the Kingston office—you had greater confidence in the 
Kingston office’s ability to deal with confidential informa- 
tion. Is that accurate? 


Dr MacMillan: Yes. 


Mr McGuinty: All right. Now, if we remove those 
people from the picture and we deal with the others, minis- 
try staff, can you here today limit for us in any way, or 
circumscribe, the group of people who may have had access 
to that information that was forwarded under cover of the 
e-mails? 

Dr MacMillan: I personally, my office not being in 
Toronto, can only give you the names that are on the e-mails 
that I have assumed—and have some evidence to know— 
that they received the document. I have various scattered 
pieces of information that Larry Corea received the docu- 
ment. I have never talked to Larry Corea and looked at 
him and said, “Did you receive the document?” I have not 
done any personal investigation to determine who may 
have seen or been in receipt of the document. I would 
expect that a secretary or two might obviously have seen 
the document if a person had converted it from the elec- 
tronic media to paper, so if they printed the document, as 
we know it was printed, in Denise Allen’s and Maurice 
Jones’s office, because they walked around the copy attached 
to the media report and a covering memo, as you are 
aware. 

So I think the only names I have, I have given. I do not 
have any knowledge of anybody who I would be surprised 
had the memo. I only knew of people who would normally 
and properly, in my view, be in receipt of the material in 
order to prepare a briefing note, but I have not obviously 
information beyond that. 
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Mr McGuinty: Can you provide us with any kind of 
assurance that those persons who would deal with this 
kind of information in the normal course of business did 
not disclose this information, either advertently or inadver- 
tently, to others? 

Dr MacMillan: Could you repeat the question, just so 
I am certain? 

Mr McGuinty: Can you provide us with any kind of 
assurance as to specifically who it was received this infor- 
mation? Can you offer any guarantees? 


Dr MacMillan: I cannot give you any names other 
than I have already given in my evidence. I have no idea 
whether anybody else received the information, factually 
and in hard copy or electronically. I only have the evidence 
that either the contents of it or the awareness of it was in 
the hands of Anne Dawson. That is all I know. 


Mr McGuinty: If I were to give you names, could 
you provide me with the names which you have not listed 
as those people who have received this information? Could 
you tell me for certainty that that person did not receive 
the information? 


Dr MacMillan: No, I could not tell you for certain. 


Mr McGuinty: For instance, the Minister of Northern 
Development—you could not assure me that she did not 
receive that information? 


Dr MacMillan: No, I could not do that. 
Mr McGuinty: What about the Minister of Health? 


Dr MacMillan: No, I could not do that. I know that— 
or I presume, I do not know that either—I presume when 
the note was properly edited and the system worked in 
effect, to my knowledge, the proper note was received by 
the minister. But I have no knowledge whatsoever of 
whether the minister had access to or saw the more detailed 
information. 


Mr McGuinty: Just on that point, Doctor, while I 
think of it, in the House I think the minister indicated in 
response to a question on December 9 that, and I am going 
to quote: “I have very specifically asked and received assur- 
ances from my deputy minister, who has heard directly 
from the director of OHIP, that no confidential information 
with respect to doctors’ files and their billings and their 
incomes has been shared with anyone outside the OHIP 
department which has proper access to that information. I 
have not seen it, the Minister of Northern Development 
has not seen it and no other MPP has seen it.” 

Dr MacMillan: Yes? 

Mr McGuinty: The information that was sent to the 
minister’s office, either the first, second or third e-mail or 
the cleaned-up version which was sent the following day, 
November 14, did any of those contain confidential 
information? 

Dr MacMillan: I think you will have to substantiate 
with witnesses in the minister’s office who saw what. My 
information is secondhand at best. I presume, if the system 
worked properly, that anybody in the minister’s office who 
gave any detailed information such as was in the initial 
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memo would have been a fool, having been through the 
Gigantes episode. I would be absolutely flabbergasted if I 
heard somebody had sent the initial memo to the minister. 
The preparation of the second document to my knowledge 
was finalized, signed off and approved and sent for pur- 
poses of the ministry and the minister. 

Mr McGuinty: I am just going to go back to this 
quotation, Dr MacMillan, where the minister specifically 
says, and again I quote, that “no confidential information 
with respect to doctors’ files and their billings and their 
incomes has been shared with anyone outside the OHIP 
department.” It seems to me that the e-mails which 
reached the minister’s office and came into the hands of 
some of her staff did contain confidential information. 


Dr MacMillan: Yes, it would appear that that state- 
ment is not entirely correct. I have to emphasize the close 
working relationship that I told you of Dr LeBlanc’s office 
with our office. There is no other analogy to that with 
OHIP. It is almost a part of OHIP. I can only surmise and 
conclude that the minister might have said that, assuming 
that to be the truth. To my knowledge the minister did not 
have knowledge of this document with the details of a 
doctor’s billings. At that time—what date did you say? 
December 9? 


Mr McGuinty: The 9th, yes. 

Dr MacMillan: I seemed to be the first one to know 
that someone had provided a member of the press with that 
information on the 10th. 

Mr McGuinty: Taking this a bit further, Doctor, she 
says here at the outset, “I have very specifically asked and 
received assurances from my deputy minister, who has 
heard directly from the director of OHIP,” and that is you. 

Dr MacMillan: This is again on the 9th? 

Mr McGuinty: On the 9th. 

Dr MacMillan: Yes. 

Mr McGuinty: You are the director of OHIP. 


Dr MacMillan: Yes. I am the executive director of the 
health insurance division. 


Mr McGuinty: Would she be making reference to 
you here when she says “the director of OHIP”? 


Dr MacMillan: The term gets bandied about. The 
proper term is the one I have given you, yes. 


Mr McGuinty: Is that correct, then, when she said 
that you advised that “no confidential information with 
respect to doctors’ files and their billings and their incomes 
has been shared with anyone outside the OHIP department”? 


Dr MacMillan: I did not know about that until you 
have told me now. I believe I might have been asked. 
Again, the knowledge of the document was in the back of 
my memory. I mean, it was three weeks earlier. I might 
have given that assurance. Not recalling the particular docu- 
ment, it became a dead issue with respect to that individual 
physician. So I may have given that assurance or may have 
led them to believe that I felt our system was secure. 

Mr McGuinty: I am just going to read this quote one 
more time. The minister, in response to a question from Mr 
Harris, replies—this is only part of the response; there is a 


paragraph above dealing with another matter—“I have 
very specifically asked and received assurances from my 
deputy minister, who has heard directly from the director 
of OHIP, that no confidential information with respect to 
doctors’ files and their billings and their incomes has been 
shared with anyone outside the OHIP department which 
has proper access to that information. I have not seen it, 
the Minister of Northern Development has not seen it and 
no other MPP has seen it.” 

The minister stated that, of course, unequivocally, and 
you are telling us here today, Dr MacMillan, that if you 
provided such an assurance you may have misled the min- 
ister or you may have forgotten about the e-mails. Is that 
correct? 


Dr MacMillan: Certainly it is important that on the 
9th of December, or earlier, had I been asked, I would have 
inferred to them that I was happy with the security of 
information. Whether or not I specifically said nothing 
went out of OHIP, I cannot remember. I might have said 
that and therefore misled them. 

Mr McGuinty: It is possible you did not say it? 

Dr MacMillan: But I also might have said that to my 
knowledge nothing has gone out of the ministry and the 
proper people who have this information to the outside. I 
cannot recall that. I would have probably answered at that 
time that I was quite happy about the security and not 
aware of any information that was in improper hands. 


Mr McGuinty: Do you recall any conversation deal- 
ing with this matter specifically that you had with the dep- 
uty minister? 

Dr MacMillan: No, I do not. I converse with the dep- 
uty frequently and I report directly to him now, but I can- 
not recall the specific day or time when he may have asked 
me that specific question. 


Mr McGuinty: Is it possible that you never had that 
conversation? 


Dr MacMillan: I think at that time the issue had 
become very public. You recall that I was confronted with 
it on December 6 and I immediately phoned the deputy 
and told him what I had been confronted with. Over the 
next week, I am sure that I had been talking with him 
about the potential of any file which was allegedly seen, 
any information that was allegedly available to Minister 
Martel that might have come from OHIP. I certainly 
reassured him that I had no knowledge of anything and I 
did not believe that there was any information out there. 


1140 


Mr McGuinty: When I come to the matter of the 
meetings that you had in Sudbury, Dr MacMillan, in par- 
ticular there was a breakfast and a luncheon meeting on 
Saturday, November 30, 1991. During those meetings, 
who raised the subject of Dr Donahue? Do you recall? 


Dr MacMillan: Can I ask for a piece of information I 
need? The Sudbury Star, I believe, had a front-page article 
with Dr Donahue’s picture. This is what was in the paper 
the night I went to Sudbury. This was the hot topic of the 
day, a physician who was going to be packing it in and the 
big concern about patients who needed dermatology services, 
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and what would happen. There was another practising der- 
matologist in Sudbury, but even with the two of them, the 
patient load was significant. 

I cannot recall exactly who said what about this article 
and Dr Donahue in particular, because it does focus in on 
him. I really cannot say for certain that his name was even 
mentioned at the morning breakfast meeting, but I did re- 
cite for you the questions of Mr Rodriguez, and that may 
have referred to him. But I do remember Dr Donahue’s 
name being mentioned, along with the major subject, 
still, of cardiology services, at the noonday luncheon 
meeting between the three civil servants and Minister 
Martel. 


The Chair: Just for information to committee mem- 
bers, the press clipping referred to by Dr MacMillan is in 
your exhibit 9. 


Mr McGuinty: Dr MacMillan, I want you to tell me 
if you can, if you can describe it for me, the nature of the 
Ministry of Northern Development’s interest in Dr 
Donahue. Maybe you can categorize it as follows: Was it 
a passing interest? Was it a keen interest? Was there no 
interest? 


Dr MacMillan: This is at the— 
Mr McGuinty: During the breakfast and luncheon. 


Dr MacMillan: All three members, MPPs, who repre- 
sented Sudbury and Nickel Belt, as I understand, around 
Sudbury—I knew, because I was told, that we were getting 
all kinds of letters and cards and opposition. Obviously it 
is easy for physicians to generate that type of response, 
seeing so many people per day. So they were genuinely 
concerned, I guess, as politicians, but they seemed to por- 
tray also a genuine interest in the health care of their own 
community that was being threatened. They all seemed 
committed to maintaining the integrity of the OMA- 
government agreement. After all, it was a bilateral agree- 
ment; it was not government’s imposition of something. 

The physicians in the province have a lot to gain by 
curtailing excessive or very, very high earnings by some of 
their colleagues as well. That seems to be well understood 
by the rest of the province. But certainly in many individ- 
ual cases, and a rather prevalent view by the medical com- 
munity in Sudbury, the threat of physicians leaving the 
north, where, as you know, it is difficult to attract and keep 
people—that is why we have had the incentive grant pro- 
gram—the danger and the threat was pretty great. I must 
say that their greatest concern was by far the cardiovascu- 
lar services, where suddenly a service might be necessary 
on an urgent basis. It did not seem to have the same threat 
to the community as the treatment of warts and acne and 
skin lesions, and that is true. So I do not recognize or 
remember that there was much prevalence on Dr Donahue. 
The reason for the meeting, the whole reason for us going 
up there, was because Sudbury Memorial Hospital had 
precipitated a meeting chaired by Shelley Martel, the min- 
ister, and we were requested to go as civil servants to 
provide necessary and proper information for the under- 
standing of the very hot issue at hand. 


Mr McGuinty: Can you recall whether the Minister 
of Northern Development ever talked about Dr 
Donahue? 

Dr MacMillan: We talked about Dr Donahue at 
lunch; I have made that clear. I recall definitely talking 
about the impact of his closing down. It was in the news- 
papers. We talked about what would happen with regard to 
patients who would no longer have access to services 
there. I think we talked about epilation. I believe Dr 
Donahue had gone on record with the media saying he had 
set up a doctor’s studio next door to his office or some- 
thing and that part of his practice at least was going to 
continue, in which he would presumably bill the public 
and hire the electrologist himself. So that general conver- 
sation did take place. 

Mr McGuinty: Do you recall, Doctor, what Ms Martel 
may have said in relation to Dr Donahue? 

Dr MacMillan.: No. I simply remember, again, a con- 
cer, although less of a concern, about that particular ser- 
vice, but a concern that it was erupting into cessation of 
service, something that I guess as a member she would 
have to deal with with her constituents and was dealing 
with. I just do not recall anything more than that. But I do 
specifically recall that there was no discussion about detailed 
billings, profiles, charges, inspections or any of that. 

Mr McGuinty: Is it fair to say that Dr Donahue’s 
matter was causing problems for the minister? 

Dr MacMillan: I do not think it would be causing a 
problem as much as the threat of cessation of cardiovascular 
services would have, and that was a very serious threat. A 
dermatologist would see far more patients than a cardio- 
vascular surgeon, and it is my understanding that there was 
quite a campaign to pressure the politicians into amending 
or changing the exemptions to allow for physicians to con- 
tinue in the north without the encumbrance of a threshold 
arrangement. 


Mr McGuinty: Is it fair to say that a number of Dr 
Donahue’s patients were wniting to the Minister of Northern 
Development or to the ministry? 


Dr MacMillan: I just said that it was my understand- 
ing; I do not remember whether anybody told me that or 
whether I just heard it. It is just that it was my understand- 
ing that this doctor, who was obviously going public 
frequently, would probably be, naturally, turning to his 
patients for support. 

Mr McGuinty: This was a fairly big issue in the 
grand scheme of things in terms of medical treatment at 
Sudbury, though. Very topical. 

Dr MacMillan: Very topical. 

Mr McGuinty: Did anyone during those meetings, 
luncheon or breakfast, try to elicit information from any- 
one else at the meeting, which information would have 
been confidential? | 

Dr MacMillan: Only the episode I told you about, 
which was almost humorous. There was no serious request 
for any information, any files; nothing I recall. 

Mr McGuinty: Were you present at all times during 
breakfast and lunch? 
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Dr MacMillan: Yes. 

Mr McGuinty: You never left the table. 

Dr MacMillan: No, I do not recall that I did. 

Mr McGuinty: Was all conversation that took place 
overheard by you? 

Dr MacMillan: I told you that in the morning meeting 
the length of the table—I might not have been able to hear. 
I think Mr Laughren was at the end with his staff mem- 
ber and Sharon Murdock, so I might not have heard 
everything they said. Mr Belyea, who did not know any- 
thing about physician billings anyway—he was a hospital 
coordinator—I think he was down more to their end of the 
table. I may not have heard everything, but I am certain 
that no information was transmitted, because the major 
person who knew the information was me. Dr LeBlanc 
would know some information because of the threshold 
arrangements. 

1150 

Mr McGuinty: Doctor, I understand you had files 
containing information of a confidential nature in your 
briefcase. Is that correct? 

Dr MacMillan: Yes. 

Mr McGuinty: Did you have a file in that briefcase 
on Dr Donahue? 

Dr MacMillan: Yes. 

Mr McGuinty: Can you describe Dr Donahue’s file 
for me? First of all, the colour. 

Dr MacMillan: It was, I believe, just several sheets of 
paper with figures. 

Mr McGuinty: Was it inside a file folder? 

Dr MacMillan: I think it was inside one of the plastic, 
clear-coloured envelopes. 

. Mr McGuinty: What size paper? 

Dr MacMillan: Normal-size paper. 

Mr McGuinty: Eight and a half by 11? How thick 
was this file, so to speak? 

Dr MacMillan: I had, you know, a fair amount of 
information in there. I had information about cardiology 
services in the north. I had the files of some of the cardiol- 
ogists. Several of these physicians I had been in communi- 
cation with on the phone. My records do not indicate the 
dates because they phoned me. In fact, the major doctor 
who was giving the major part of the presentation, the 
head of the department of cardiovascular services in Sud- 
bury, Dr Abdulla, I had his file, I recall, because of his 
expression of concerns about the whole department and 
how they would be affected. 

Mr McGuinty: Dr MacMillan, with respect to Dr 
Donahue’s file specifically— 

Dr MacMillan: Yes? 

Mr McGuinty: —how thick was it? 

Dr MacMillan: I said several pages. 

Mr McGuinty: What does that mean? 

Dr MacMillan: About two or three pages. I have it 
here, but the committee may not wish to have it as an 
exhibit. 


Mr McGuinty: Perhaps you could tell me, just gener- 
ally speaking, what percentage of physicians on an annual 
basis are investigated by the MRC? 

Dr MacMillan: What percentage? 

Mr McGuinty: Yes, practising physicians. 

Dr MacMillan: I believe there were about 60 to 70 
cases referred per year in the last couple of years. 


Mr McGuinty: Out of? 


Dr MacMillan: We told you there was a backlog of 
about 130— 

Mr McGuinty: Right. 

Dr MacMillan: —and taking, on average, 23 to 26 
months to finally get the decision of the MRC. 


Mr McGuinty: That is 60 to 70 cases out of how 
many? Each case deals with one physician? 


Dr MacMillan: Yes, out of about 20,000 physicians. 
Mr McGuinty: So a very small percentage really. 
Dr MacMillan: Very small. 


Mr McGuinty: There have been references to a leak 
in the media. There has been reference to a leak by the 
minister in the House, the Minister of Health. Are we talk- 
ing about the same leak? Are we talking about information 
relating to Dr Donahue or is there another leak? 

Dr MacMillan: I have no idea. 

Mr McGuinty: Do you have any information that 
would lead you to believe that there is another leak relating 
to— 


Dr MacMillan: No, I do not. 


Mr McGuinty: Do you have any inkling as to how— 
was it a Toronto Sun reporter who had contacted you, Dr 
MacMillan—that reporter would have gained access to 
any of the information in the e-mail? 

Dr MacMillan: No, I have no idea. 


Mr McGuinty: I am through, Mr Chair. Thank you, 
Dr MacMillan. 


The Chair: Thank you very much. For members of 
the official opposition there is still some time. Mr 
Conway. 


Mr Conway: Thank you very much, Mr Chairman. 
Dr MacMillan, very good to see you again. I have really 
enjoyed your testimony. I regret I was not able to hear it 
all. 

I am anxious to explore one area briefly, trying to under- 
stand the context, the environment in which the so-called 
Martel affair is evolving. Pardon me if in fact you have 
dealt with some of this while I was not present. You your- 
self have referred to the unfortunate circumstances surround- 
ing the release of information that caused the resignation 
of the previous Minister of Health. I would like to just 
briefly ask you a couple of questions about the environ- 
ment, to the extent you can talk about that. 

Would I be correct in stating that there had developed 
in the weeks leading up to the unfortunate incident that 
caused the resignation of the former Minister of Health, 
the member for Ottawa Centre, something of a difference 
of opinion between very senior officials in the Ontario 
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Ministry of Health and the Minister of Health’s office 
around any protocols that may have in fact been in place 
regarding the availability of very confidential medical 
information? 


Dr MacMillan: No, I do not think that there was any 
difference in the transmission of information for briefing 
notes or whatever to the minister’s staff. Maybe I am mis- 
reading your question. 


Mr Conway: You are not aware of any tension or any 
rather significant difference of opinion that had developed 
in the Ministry of Health—that is, the bureaucratic side of 
the Ministry of Health—regarding protocols which may 
have been in existence having regard to, for example, the 
availability of names in the minister’s briefing notes? 

Dr MacMillan: My office, as you know, is in Kings- 
ton and I am, I guess, a little more insulated from the 
interaction between ministry staff and bureaucrats. I am 
aware of a change in policy with respect to how a briefing 
note was constructed with the last minister that has since 
been changed back to a way that would add protection of a 
minister from giving out sensitive information. I am look- 
ing to the Chairman to see whether we are still under the 
terms of this hearing. I want to be cooperative but it seems 
like we are talking about issues at the time of Minister 
Gigantes rather than the time of— 

Mr Conway: I am trying to understand. You yourself 
have raised, I think quite appropriately, the Gigantes mat- 
ter on a couple of cases. I am trying to understand the 
environment in which this case took place. I can well 
imagine the trauma around the place after the so-called 
Gigantes affair. I have a very keen appreciation for just 
how traumatic that would have been. You indicated, 
though, a moment ago that there had been a change that 
has since been changed back to the way it had been before 
the so-called Gigantes affair. Could you elaborate a bit as 
to the cause and the nature of the first change in protocol, 
having regard to how it is sensitive medical information 
may have gone forward to the Minister of Health’s office? 


Dr MacMillan: Yes. It is fairly simple. With Minister 
Gigantes, where information was being sent any sensitive 
information had an asterisk beside it. The previous way, 
under the previous government, had been to put a sheet at 
the back, “Confidential to the minister.” Following the in- 
vestigation of the privacy commissioner and the inadver- 
tent release of a patient’s name, any confidential 
information that is necessary now and since that time has 
been added as a final sheet, “Confidential to the minister.” 
That is where there is confidential information to the min- 
ister. I think the majority probably of briefings do not have 


anything other than the general information that presum- - 


ably the minister takes into the House. 
1200 

Mr Conway: Having heard that then, I want to just 
conclude by asking again for a quick summation of what I 
believe happened then, according to what you have already 
indicated in the case of the e-mail matters: that on request 
of the office of Dr LeBlanc, an office that is very closely 
associated with the office of the ministry, for the reasons 
that you have given in terms of the flow back and forth of 


information—stop me at any point if I am misstating what 
I believe you have either said or left an impression of—on 
the request of the office of Dr LeBlanc, someone in OHIP 
at Kingston prepared and caused to be sent to Dr 
LeBlanc’s office e-mails which contained information, 
some of which was subjective, having to do with certain 
kinds of medical information involving practitioners in 
Ontario, and that information somehow came into the pos- 
session of at least, among others, the exempt political staff 
working in the office of the Minister of Health. 


Dr MacMillan: I have told you to the best of my 
knowledge that someone in the minister’s staff received it, 
but I still do not accept the fact—and others will judge— 
the total impropriety of such a person assisting in the devel- 
opment of a briefing note. 

Mr Conway: My point in raising the question, having 
spent years of my life as a cabinet minister, I am trying to 
understand the flow of this information. I was led to believe 
when Mr Harris asked the question in the Legislature on 
December 9 that the minister, who could not have been 
more categorical—we were led to believe that that was a 
very closed circle. 

I will not take you through the testimony again, but I 
carefully listened. I certainly respect the minister and I 
know how these things can happen, but I took her answer 
to mean that there was no breach in a very tight circle that 
essentially incorporated only the OHIP office. Now I under- 
stand that a series of e-mails had been asked for and sent 
with a variety of information that, believe me, I can well 
imagine the contents of, and that e-mail information was 
circulated, among other places, in the office of the Deputy 
Minister of Health, and more important, from my point of 
view, it found its way to some of the exempt political staff 
working for the Minister of Health, among others. 


Dr MacMillan: I do not know what you mean by 
“exempt.” 

Mr Conway: That is the minister’s personal staff. Mr 
Corea— 


Dr MacMillan: What are they exempt from? 


Mr Conway: They are the minister’s personal staff. I 
am talking about— 

Dr MacMillan: Non-civil servants. 

Mr Conway: —non-civil servants, political aides to 
the minister. My point in asking that question is that I had 
initially been led to believe that that kind of information 
was tightly controlled, and it did not breach the OHIP 
circle. Now I know, apparently—correct me if I am 
wrong—that those e-mails found their way into the hands 
of the political assistants to the Minister of Health. 

Dr MacMillan: At the time when I was making 
efforts on December 11 to retrieve the documents I had 
no knowledge of anyone on the minister’s staff having 
received it. 

Mr Conway: I appreciate that, Doctor. 

Dr MacMillan: No, wait a minute; let me finish. I 
believe I would have been especially interested in that, and 
I do not believe anybody led me to believe that someone 
had it. I cannot remember for certain, though. The first 
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time I knew that someone in the minister’s office might 
have had it was when I read it in the Toronto Star in 
January. I have not approached Mr Corea to interview him 
or to discuss the matter with him, so, still, my knowledge 
about the possibility of someone in the minister’s office 
having it is no better than yours. 

Mr Conway: Listen, I do not think you should feel 
defensive about anything. I am not questioning your testi- 
mony or your motivation. All I want to conclude with is 
that, on the basis of what you have now told us and what 
we now know, there came a point in time in December 
1991 when the minister’s personal staff had access to that 


e-mail information, which my colleague from Ottawa 
South has raised more extensively. 

Dr MacMillan: I do not know. It would appear to be 
the case, but I do not have any direct knowledge. 

Mr Conway: Thank you. 

The Chair: Thank you, Mr Conway. That brings to an 
end the 60-minute allocation to the opposition caucus. It 
also, being cognizant of the time, brings us to 1207. I 
would like to adjourn until 2 pm, at which time the third 
party shall commence questioning. 


The committee recessed at 1207. 
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AFTERNOON SITTING 


The committee resumed at 1405. 


The Chair: We will reconvene for the afternoon 
session. When last we left, the official opposition had 
completed its questioning of Dr MacMillan. It would now 
be for the third party to commence its questioning. I remind 
all members of the committee that it was the intention, and 
still remains the intention as per the subcommittee, that the 
questioning per caucus would be limited to an hour or 
thereabouts. On that basis I will open this up to Mr 
Harnick. 


Mr Harnick: Doctor, I was interested in your discus- 
sion with Mr McGuinty, particularly when he asked you 
what prompted the request for the preparation of the e-mail. 
Your answer to him was that the e-mail was being prepared 
for a priority briefing, and because there had been inquiries 
from the minister’s office. In addition, you said that the 
Treasurer wanted the details and because of that there was 
a degree of urgency. Does that reflect accurately what you 
said? 

Dr MacMillan: No, not accurately. I said that my 
knowledge of what it was required for was a priority brief- 
ing. That knowledge did not go beyond that, other than the 
fact that I was aware of a morning interview that had been 
made on CBC in Sudbury with Dr Donahue, and we sub- 
sequently received a transcript of that interview. I had no 
knowledge as to who was making the request, other than it 
was for priority briefing, and indeed subsequent evidence 
may contradict what I am saying because I am telling you 
what my impression was. I only recently found out, as I 
indicated in my evidence this morning, that—secondhand 
knowledge, hearsay, I was told—that there were calls 
being made to someone from the Treasurer’s office or his 
constituency riding, because of numerous calls and letters 
and so on that the Treasurer, representing that riding, was 
apparently getting. That is all I know. I did not see any 
memos. There may be some, but I have not seen any directly. 


Mr Harnick: It is fair to say, I gather, that once all 
this started to happen you made certain investigations and 
certain inquiries. One of those inquiries led you to the 
belief that the Treasurer wanted details, and that is one of 
the reasons the e-mail was prepared. That is what you told 
us this morning now. 


Dr MacMillan: I just found that out a couple of days 
ago. I did not know at the time who was requesting the 
information. 

Mr Harnick: That is right. But all I am asking is to 
confirm that in fact the Treasurer wanted the details that 
were contained in the e-mail. That is what you told us this 
morning. 

Dr MacMillan: If we are going to argue about it, I 
would like you to read my testimony, because I did not 
know anything about the Treasurer wanting information. 
At the time I only told you that I had found out inciden- 
tally, in the last couple of days, that someone told me the 
Treasurer had been eager to have information about the 
issue because it was in his riding. That is all I know. 


Mr Harnick: That is all I want to know. I do not care 
whether it was the day of, or the day after, or two days 
ago, you subsequently found out the Treasurer wanted the 
information and you are now confirming that that is so. 

Dr MacMillan: I think I have explained it, Mr Chair- 
man, to the best of my abilities. 


Mr Harnick: As well, because the Treasurer was re- 
questing the information, you indicated that there was a 
degree of urgency, or more urgency than would usually be 
the case. 


Dr MacMillan: No, I am not going to let you put 
words in my mouth. 


Mr Harnick: Well, that is what you told us. 


Dr MacMillan: Well, let me tell it again then, because 
if that is exactly how I said it, I erred. 


Mr Harnick: If you want to change what you said, I 
am giving you the opportunity to do that. 


Dr MacMillan: It is your opinion about what I said, 
compared to my opinion about what I said. 

Mr Harnick: Is there any way, Mr Chairman, that we 
can get a copy of— 

The Chair: We have requested that there be Hansard 
of these on an A-priority basis. That order and request has 
already been made and we already do that. I would just 
caution all members of the committee that in their posing 
of questions to witnesses they should wait for the response 
from those witnesses. 


Mr Harnick: Doctor, we know that through your 
investigations the Treasurer had an interest in this and he 
wanted the details and that the e-mail was prepared. How- 
ever, in the list of people whom the e-mail was sent to, I do 
not see the Treasurer listed. When was this material sent to 
the Treasurer? 


Dr MacMillan: I have no idea whether it was sent to 
the Treasurer or not. 


Mr Harnick: Can you undertake to make some in- 
quiries for us, because if your inquiries indicated the Trea- 
surer wanted the material, I suspect that somewhere along 
the line, because you were doing it promptly to fulfil his 
request, the information would have ultimately been 
provided to the Treasurer. 


Dr MacMillan: I was not doing anything to 
promptly— 

Mr Harnick: Well, you were away that day, but your 
people were there and they were preparing the e-mail. 


Dr MacMillan: Yes. 


Mr Harnick: And your information is they were 
preparing it with a sense of some urgency because the 
Treasurer made certain requests for information. 


Dr MacMillan: No, you are wrong again. My staff 
did not know, to my knowledge, that the Treasurer was 
wanting some information about this matter. My staff who 
were preparing the e-mail were preparing it, I believe, on 
the assumption that it was a routine priority briefing because 


M-364 


of increasing media discussion about Dr Donahue and the 
thresholds. 

Mr Harnick: Can you tell me then who told you that 
the Treasurer wanted the details? 

Dr MacMillan: I believe it was Dr Eugene LeBlanc. 


Mr Harnick: And would the Treasurer, to the best of 
your information, have requested the information from Dr 
Eugene LeBlanc? 

Dr MacMillan: No, I do not know who requested it 
of Dr LeBlanc or his office or his staff. I have not seen, I 
told you, any e-mail or know of any e-mail, but apparently 
Dr LeBlanc’s office at some time was made aware that in 
addition to the minister, I guess, the Treasurer or someone 
from the Treasurer’s office had phoned to get information 
about this issue. 

Mr Harnick: Do you know what was sent to the Trea- 
surer? 

Dr MacMillan: No, I told you already I do not know 
whether anything was sent to the Treasurer. I presume 
something must have been sent to the Treasurer, but I do 
not know. 

Mr Harnick: All right. Now, doctor, this whole epi- 
sode really began when Dr Donahue said he was about to 
close his practice, and I think that was on November 8, 
1991, on MCTV. Is that correct? 

Dr MacMillan: I would have to look it up. I will 
accept your date if you have it before you. 

Mr Harnick: All right. Then, as well, there was a 
radio broadcast on the 8th or 9th that basically involved Dr 
Donahue and said the same thing. Is that your information? 

Dr MacMillan: If I can just have a moment, Mr 
Chairman. 

The Chair: Yes, doctor. Mr Harnick, I believe Dr 
MacMillan wants to just refer to some of the exhibits to 
make certain as to the dates. 


Mr Harnick: Sure. 
Ms Jackson: I think exhibit 10 and exhibit 11. 


Dr MacMillan: The correction is that on the 8th there 
was an article about epilation on MCTV channel 4 Sudbury. 
Several days later on November 13 at 7:35 on Morning 
North, CBC Sudbury, there was an interview with Dr 
Donahue. 


Mr Harnick: That is really when the whole incident 
began as far as you were aware. Is that correct? 


Dr MacMillan: No, I think there was earlier press 
that I was aware of, where Dr Donahue was threatening to 
close his practice. I cannot recall the dates. I can look them 
up. 

Mr Harnick: All right. Then it was after that that the 
e-mails were prepared on November 13, pretty much in 
response to what Dr Donahue had been saying. 

Dr MacMillan: Yes. 


Mr Harnick: My list indicates that they were distrib- 
uted to McArthur, LeBlanc, Allen, Jones, Quinn, Kovacs, 
McBride, Teatero, Dave McNaughton, Larry Corea, the 
reporter at the Sun and a reporter at the Star. Is that essen- 
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tially where you found out all of the e-mail copies had gone 
to? 

Dr MacMillan: Some of that I knew to be a fact and 
some of it you concluded that I heard by rumour or news- 
paper article to be the case. I have no proof of several of 
the people you have named there that were in receipt of the 
document. 


Mr Harnick: Because I got all these names based on 
the information you gave us yesterday. 


Dr MacMillan: Well, I know you got all the names. 
But you did not get them all in that tone: that I had proof 
that every one of those persons had it. I have been quite 
clear on that, that I knew whom it was sent to and I talked 
to some of them. I immediately made efforts to retrieve the 
document. I felt I had fulfilled my duties and felt the infor- 
mation had been contained. It is only subsequently that 
people are coming forward either alleging or agreeing that 
they have had further knowledge of the memo. 


Mr Harnick: Well, at any rate, you do not quarrel 
with the fact that you gave us that list yesterday? 


Dr MacMillan: I gave you those names yesterday in 
various contexts. 


Mr Harnick: That is fine. And it was after that that 
you in your confidential notes respecting Sudbury visits— 
I guess it is exhibit 16—made mention of physicians in 
Sudbury becoming vocal and that you really had a signifi- 
cant concern at that stage. 


Dr MacMillan: Yes. 


Mr Harnick: On page 1 of that document that you 
prepared—just let me digress for a moment. You prepared 
that document yourself? 


Dr MacMillan: Yes. 


Mr Harnick: I wonder why in the course of the prep- 
aration of that document you keep referring to yourself as 
Dr MacMillan. Why not “I” and “me”? “Dr MacMillan did 
this, Dr MacMillan recalls that.” Why do you not just say 
“T recall” or “Somebody spoke to me,” as opposed to “Dr 
MacMillan”? 


Dr MacMillan: I do not know. I just put it in as the 
impersonal, so all the facts and all the names were known. 


Mr Conway: Past presidents of the OMA have certain 
prerogatives, Charles. 


Dr MacMillan: There was no particular reason. I pre- 
pared the notes entirely myself. In fact, the first notes ] 
remember preparing and assimilating on the airplane com- 
ing to Toronto. That is why they are dated December 11. 
The other notes I wrote down later around December 21 
and signed them. That was simply because I know from 
my experience that memory serves you better closer to the 
events. 


Mr Harnick: Well, I am interested—on the first page, 
you talk about: “Dr MacMillan recalls having read some of 
the media statements attributed to Dr Donahue in which 
certain allegations and views were expressed about his 
own personal situation. As a result of this erroneous mate- 
rial, Dr MacMillan phoned Dr Donahue to correct his under- 
standing of the impact of the threshold on his income and 
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offered to meet with him.” So I gather that after you had 
heard what Dr Donahue had been saying, you then did 
some work on your own to determine that what he was 
saying was erroneous? 

Dr MacMillan: To determine whether or not the 
statements he was making about how he was affected were 
correct. I found out, by virtue of retrieving data, that he 
was in error as to how the threshold would affect him. 
Very significantly in error. 


Mr Harnick: And the data that you would have been 
retrieving would have been data pertaining to his income? 


Dr MacMillan: Yes. 
Mr Harnick: And his billings? 


Dr MacMillan: Yes, and his coverage for a portion of 
the year under the underserviced area program. 


Mr Harnick: Which I gather was ending that very 
year, I think, in around November or December. 


Dr MacMillan: September 1. 
Mr Harnick: Or September 1. 
Dr MacMillan: That is right. 


Mr Harnick: Whom did you discuss this erroneous 
information with, once you determined that the informa- 
tion was erroneous? 


Dr MacMillan: I discussed the interpretation of the 
data with staff who had prepared them for me. I am not 
certain. It would probably be Dr Kovacs. I think I got 
probably from Dr LeBlanc’s office his coverage under the 
underserviced area program, and I called Dr Donahue to 
give him the information I felt he was not in receipt of or 
had misinterpreted. 
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Mr Harnick: From the very outset, from the day you 
determined that the information Dr Donahue had been 
speaking publicly about, to whom have you explained that 
this information was erroneous? With whom have you dis- 
cussed the fact that his information was erroneous? 


Dr MacMillan: I would have probably, in generali- 
ties, discussed it with the deputy minister when we went to 
Sudbury. 


Mr Harnick: How could you discuss something like 
that in generalities? 

Dr MacMillan: I am discussing it with you in gener- 
alities. 

Mr Harnick: Except that would you not have had to 
sit down with the deputy minister and explain to him what 
the figures were and why it was erroneous? Would he have 
not been interested in that? 

Dr MacMillan: It is interesting you should ask, be- 
cause it would certainly be proper for me to do so, but I 
chose not to and Mr Decter chose not to ask me. I would 
protect that information from the deputy minister, just as I 
would from directly to the minister, in order that inadver- 
tently they not release it. So I did not discuss details of Dr 
Donahue’s billings with anyone other than Dr Donahue 
and the staff that had prepared it for me. 
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Mr Harnick: So you never told the deputy minister 
why the things Dr Donahue was talking about were 
erroneous. 

Dr MacMillan: No, not in detail. 


Mr Harnick: I gather the next stage of this was when 
you spoke to Dr De Blacam and the first meeting was 
arranged, which I gather was on the Saturday morning. 

Dr MacMillan: Yes. That meeting had nothing to do 
with Dr De Blacam. 

Mr Harnick: But you had been speaking with him 
and you had the first meeting arranged and you tried to 
combine them. 

Dr MacMillan: Yes. 


Mr Harnick: But the meeting with Dr De Blacam 
really came about a week or so later. 

Dr MacMillan: Yes, the following Thursday. 

Mr Harnick: In order to attend the first meeting, what 
preparation did you do in terms of files you prepared? 
What documents did you prepare to take to that meeting? 

Dr MacMillan: I have already indicated that I took 
several physicians’ billing information because of the desire 
for me to be of assistance in explaining their situation. 
There was a fair amount of hype that I thought they were 
in some cases misinformed. In some cases they were going 
to be very severely affected by this alteration in cash flow. 
For those physicians who were affected to a great degree, 
the first withdrawal of payments would have been made 
on their mid-December cheque, and therefore I took infor- 
mation relating to when the threshold would be reached, to 
what extent we would be withdrawing money from their 
normal flow of cash and being able to be, as head of the 
billing agency and the dealings with physicians, in an in- 
telligent way of assistance to them. That was the only 
purpose and the only documents I had. 

Mr Harnick: This information you had, was it confi- 
dential? 

Dr MacMillan: Yes. 

Mr Harnick: I gather you went to this meeting, which 
was a public meeting in nature—there were many doctors 
there, there was— 

Dr MacMillan: Are you talking about the— 

Mr Harnick: The Saturday meeting. 

Dr MacMillan: The Saturday meeting was not a pub- 
lic meeting, no. 

Mr Harnick: The Saturday meeting was the meeting 
at the hospital? 

Dr MacMillan: Yes. There were, I said, about 17 peo- 
ple there, who were either physicians on staff, hospital 
personnel, the MPPs and a few staff people I have already 
indicated, plus the three of us from the ministry. 

Mr Harnick: And you had the confidential informa- 
tion with you at that meeting. 

Dr MacMillan: Yes. 

Mr Harnick: But you did not make use of it at the 
meeting. 

Dr MacMillan: No. 
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Mr Harnick: And you never used that information 
prior to the meeting in your breakfast with the MPPs? 


Dr MacMillan: No. 


Mr Harnick: And you never used it after the meeting 
with your lunch with Miss Martel. 


Dr MacMillan: No. 
Mr Harnick: But you took it with you anyway. 


Dr MacMillan: Yes, and I have given the reason for 
that is because I was on the phone to several of these 
doctors on several occasions. In fact I believe Dr Donahue 
even phoned me back. I cannot prove that, but it is in my 
memory that he did. 

You have to understand these were collegial conversa- 
tions, I am sure you will be able to prove, that demon- 
strated a willingness on my part, as a physician understanding 
how severely certain doctors were going to be affected, to 
discuss with them their billings. I mean, I had in my posses- 
sion information that I realize in this province is extremely 
confidential, and I was holding it for use only to talk with 
the individual doctors. 


Mr Harnick: Did you speak with individual doctors 
on the Saturday morning that you were there? 


Dr MacMillan: Yes, but never on a one-to-one basis. 


Mr Harnick: That is what I mean. You never intended 
to go there and meet with individual doctors privately and 
review their files? 


Dr MacMillan: Yes, I did. I went— 
Mr Harnick: Did you do that? 


Dr MacMillan: I was not requested by any of the 
doctors I met to do so. 


Mr Harnick: I see. So you took that material but you 
made no use of it? 


Dr MacMillan: That is correct. 


Mr Harnick: All right. Doctor, in your note you talk 
about “looking for viable solutions to prevent withdrawal 
of services by Sudbury physicians.” That is what the mission 
was really all about. 


Dr MacMillan: For my part, it was certainly looking 
to assist in the evolution over this difficult period for certain 
physicians, yes. I had been charged with administering this 
new agreement with the thresholds, and it was fine to 
adopt the general policy, but I was the one who of course 
ended up dealing, as Eugene LeBlanc did, with the numer- 
ous phone calls and letters and discussions with physicians 
into the most intricate detail into their billings, how they 
would be affected, how they could be helped and so on. 

Mr Harnick: Your biggest concern was that the doc- 
tors were very upset, and it would have been a very major 
problem if they began to withdraw their services? 

Dr MacMillan: Yes. 


Mr Harnick: That would impact very much on the 
Ministry of Northern Development, would it not? 


Dr MacMillan: I never thought about that. How 
would it—it would affect the health care of the people in 
the north. 
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Mr Harnick: Would that not be something that would 
be of very great concern to the Minister of Northern 
Development? 


Dr MacMillan: I presume it would be, yes. 


Mr Harnick: That is why she was involved in the 
discussions with you. 


Dr MacMillan: I think it was also her riding. 


Mr Harnick: It was her riding and it was also the 
responsibility she had for the whole of northern Ontario. 


Dr MacMillan: Yes. 


Mr Harnick: And in fact she was more intimately 
involved with dealing with your ministry than either Mr 
Laughren or Ms Murdock would have been because she 
had a greater responsibility in her role as minister. 


Dr MacMillan: Yes. 


Mr Harnick: You had a second meeting, I gather 
early in December, that would have been on December 5, 
and your first meeting, I understand, was November 25, 
one dealing with the cardiologist, the second one dealing 
with doctors generally? 


Dr MacMillan: The 29th. 
Mr Harnick: The 29th? 


Dr MacMillan: And 30th. The meeting was on the 
30th. 


Mr Harnick: Up to this time, had you ever spoken 
with Miss Martel, Mr Laughren or Ms Murdock? 


Dr MacMillan: The morning at breakfast was the first 
time I ever met them or spoke to them. 


Mr Harnick: That would have been the Saturday 
morning when you had breakfast with the three of them. 


Dr MacMillan: That is right. 


Mr Harnick: Can you tell me what discussion you 
had at that breakfast with Miss Martel? What were her 
concerns as put to you? 
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Dr MacMillan: My recollection, as I have tried to 
indicate, was that the sole. topic of discussion that I can 
recall was about the access to services, the threat of with- 
drawal of services and in particular, in the majority of the 
conversation, dealing with the cardiovascular surgeons and 
the cardiologists, who had publicly and of course to us in 
more detail expressed their grave displeasure about the 
threshold and how it would affect their program and I 
guess their incomes. 

The whole discussion that morning, as I remember it, 
was simply in preparation for these three MPPs, who I 
guess had certain amounts of information about the issue 
but had never, to my knowledge, sat down with people 
who were experienced and charged with administering the 
agreement and the threshold. It was simply a natural meet- 
ing that I saw with politicians who were responsible for 
programs in the government position, and the bureaucrats 
have the information. 


Mr Harnick: In the course of that discussion—and you 
told me some of it dealt with the concern about withdrawal 
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of services or access to services—was Dr Donahue men- 
tioned at the breakfast meeting? 

Dr MacMillan: I have been asked that question several 
times. I hope I am making it clear to you that I have 
indicated that I do not recall his name being mentioned at 
the breakfast. It may have been. I said that it most definitely 
was at noon. The night before was the big newspaper articles, 
front page in the Sudbury newspaper. If someone suggested 
his name was mentioned in the morning, I would not be 
surprised, but I do not recall it. 

Mr Harnick: You had with you at that breakfast the 
confidential documents? 

Dr MacMillan: Yes. 

Mr Harnick: But they were never— 

Dr MacMillan: They were never taken out of my 
briefcase. 

Mr Harnick: All right. You then attended at the meet- 
ing, and you have told us about the meeting. Can you 
recall anything at all about anything Miss Martel said at 
that meeting? 

Dr MacMillan: I cannot recall anything specific. I 
was with Dr LeBlanc, who tends to speak quite a bit, and 
Dr LeBlanc seemed to dominate the conversation. In fact, I 
remember saying that his eggs were getting cold. I cannot 
remember— 

Mr Harnick: No, I am talking about the meeting now. 

Dr MacMillan: I am talking about the meeting— 

Mr Harnick: No, the meeting itself. 

Dr MacMillan: Oh, the meeting at the hospital? 

Mr Harnick: Yes. 

Dr MacMillan: Minister Martel was chairing the 
meeting. The most part of the meeting was a presentation. 
There was some written material that was handed out. I do 
not have that, but I am sure it could be obtained. It gener- 
ally described the cardiovascular program in the north, 
which is the only cardiovascular program in a non-teaching 
centre— 

Mr Harnick: I just want to know what she may have 
said. 

Dr MacMillan: Oh. Well— 

Mr Harnick: Other than moderating the meeting. 

Dr MacMillan: I cannot remember. 

Mr Harnick: All right. Now— 

Dr MacMillan: I cannot remember specifically. It was 
all about cardiology and the Sudbury Memorial Hospital. No 
other topic was discussed. 

Mr Harnick: Generally, in terms of disclosure of con- 
fidential information, can cabinet see doctors’ billings if 
they request it? 

Dr MacMillan: The Minister— 

Mr Harnick: Is there anything wrong with cabinet, if 


‘they are having a cabinet meeting, saying: “We would like 


the billings of all these doctors. Deliver them so we can 
review them at our next cabinet meeting”? 

Dr MacMillan: The Minister of Health can request 
that, but I am not an authority and I have never experienced 
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such a request. My opinion would be that I would have to 
probably have the Premier phone me before I would release 
anything. 

Mr Harnick: Would there be anything wrong with the 
Minister of Northern Development seeing the health files 
if it would relate to her portfolio? 


Dr MacMillan: Yes, there would. She has no author- 
ity, any more—any other minister, to me, would have the 
same Status as a person coming in off the street. 

Mr Harnick: What if the Minister of Health said that 
it was proper and it related to the other minister’s portfolio? 

Dr MacMillan: If the Minister of Health asked me for 
something, I guess I would not question, although I would 
advise the Minister of Health, but my advice would be that 
she would be probably improperly providing information 
if it went beyond her. 

Mr Harnick: I gather that you had lunch with just 
Miss Martel and the three ministry officials. 


Dr MacMillan: Yes. 


Mr Harnick: What discussion did you have at that 
time with Miss Martel? Specifically, what did she tell you? 


Dr MacMillan: I will relate that I recall a general, 
continued discussion about the cardiology services. We in- 
formed her how the threshold agreement would impact on 
them. We explored potential government policy changes 
that could reduce the problem, reduce the risk and the very 
specific and serious problem that we were facing. Indeed, 
one of the options that was discussed at that luncheon, 
among others, was eventually adopted, and that was to 
expand the notion of the underserviced area program to 
include any physician who was in that designated under- 
serviced specialty. 

I recall then talking about what we could do, what 
possible things we could take back for discussion in our 
ministry, and we assured the minister that we were going 
to do that. For her part, providing us with information, I 
think it was more questions in general about the issue, her 
demonstration of what I believed a very sincere wish to 
assist in reducing this access problem. 


Mr Harnick: From what you told us earlier, this is the 
first day that you met Miss Martel. At that luncheon, in 
your memo on page 3 you specifically state, “His plight 
was discussed,” meaning Dr Donahue. 

Dr MacMillan: Right. 


Mr Harnick: Obviously you were talking about the 
things that Dr Donahue had been saying, and I suspect you 
may have had some discussion with Miss Martel about the 
validity of the things Dr Donahue was saying if you were 
discussing his plight. Is that not correct? 

Dr MacMillan: I might have indicated that it was not 
as bad as was being portrayed in the press and that I was 
hopeful that even though his office was closing we would 
be able to assist him and not have him leave town, which 
of course he had threatened to do. I did not provide any 
detailed information. I did not pull out any figures or facts 
from my briefcase. I was not asked nor was there any 
probing by anybody, in particular by her, about what he 
made or his particular status. We talked about dermatology 


M-368 


services in Sudbury in general, and the impact of his leav- 
ing, what would happen, how the underserviced area pro- 
gram could help and so on. 

Mr Harnick: Did you not explain to her why the 
things he was talking about were erroneous? 

Dr MacMillan: I do not recall, but if I did, it would 
not have been any more than I have explained; that is, he 
was on the underserviced area program till September and 
apparently did not recognize that—certainly the informa- 
tion in the newspapers did not seem to acknowledge that— 
and that the epilation issue I have told you about which— 


Mr Harnick: But in a general way, would you not 
have had to tell her— 


Dr MacMillan: I just want to finish because you have 
asked me, and I want to say that the epilation issue was 
also possibly discussed and the fact that, with the Ontario 
Medical Association, we had determined to make that a 
technical fee. Therefore, he would have immunity from 
that portion of his income made from his epilation ser- 
vices. That is the extent to which— 

Mr Harnick: So you did speak about his income in 
that sense? 

Dr MacMillan: I spoke about just what I told you I 
spoke about. I did not mention his income. 


Mr Harnick: You did not need the files to know what 
the numbers were. I suspect that you were well acquainted 
with Dr Donahue’s situation. 


Dr MacMillan: I was aware of—I might not have 
been precise in the numbers. There are a lot of numbers: 
how much are technical fees, how much are gross fees, 
how much is going to be deducted on whatever month, 
what is the eventual total amount of money that would be 
deducted by the end of the year. There is more than one 
figure. I would have had those available if I had met with 
Dr Donahue, which I did not. 

Mr Harnick: Some time later you told us about your 
encounter with Evelyn Dodds. I suspect it would not be 
wrong to categorize her getting up at that meeting and her 
discussion with you as being somewhat shocking to you at 
the time. Is that correct? 
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Dr MacMillan: Yes. 


Mr Harnick: The things she told you were things you 
had heard before. Is that correct? 


Dr MacMillan: No. That is the first I had heard of 
that. On the morning of December 6, when she related her 
conversation with the minister, I had no knowledge of that 
conversation until she got up and announced it. 

Mr Harnick: How much similarity was there between 
what she told you and what was contained in the e-mail? 

Dr MacMillan: I hesitate giving an opinion on that. It 
was not exactly similar; it was not exactly different. I think 
the committee is going to be reviewing the contents of the 
e-mail and it might be better that it make its own judge- 
ment on that. 


Mr Harnick: Is it safe to say that some of what Mrs 
Dodds related was contained in the e-mail? 
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Dr MacMillan: Only to the extent that it was no secret 
that the doctor was— ! 

Mr Hope: Excuse me, Steve— 

The Chair: Mr Hope? 

Mr Hope: Is this not getting into something that may 
be pertaining to the confidential information? You are ask- 
ing somebody to convey something and I guess we are all 
waiting to see what is there. 


The Chair: No, I think it is clear, as we went through 
in the morning, if there is a— 


Mr Hope: You are trying to compare two documents, 
public information and private information. 


The Chair: Thank you very much, Mr Hope. Dr Mac- 
Millan has counsel and as we discussed earlier this morn- 
ing, in the event there is a concern with respect to any 
release of information which is of a confidential nature, 
that will be taken up in the proceedings in camera, if it is 
determined that we will be going in camera. As I under- 
stand it, we will in fact be moving in camera. 

I recognize in the morning a question was posed by, I 
believe, Mr McGuinty where there was a concern as to the 
content of the answer. It was indicated at that time that the 
question could again be posed when the proceedings move 
in camera. Seeing that there was no concern raised by Dr 
MacMillan and counsel to the committee, then certainly Dr 
MacMillan and counsel are quite prepared to provide 
whatever information they can on a non-confidential basis. 

Mr Page: I should say that I had similar concerns that 
the member just raised about getting into this questioning 
about the e-mail in specifics. 


The Chair: If there is a concern, as we know, there 
will be opportunity to proceed in camera. I would then ask 
Mr Harnick to make note of the question he was prepared 
to ask and we will ask that question on an in camera basis. 

Mr Harnick: I am still prepared to ask that question, 
because I am not asking for any details; I am asking, were 
there elements of what Mrs Dodds told you at the meeting 
in Toronto that were similar to what was contained in the 
e-mail? It is a yes or no answer. 

Dr MacMillan: Could I ask you what elements you 
are talking about? 

Mr Harnick: No. 


Dr MacMillan: I cannot comment. The only similar- 
ity that I recall is that— 

The Chair: It may very well be that, without taking 
away from the question and answer, if there are concerns 
with respect to the response, then the matter could be referred 
to the in camera proceedings. 

Mr Harnick: There is another way I can come at that, 
Mr Chairman. 

The Chair: Thank you, Mr Harnick. 

Mr Harnick: Were you particularly surprised by the 
content of what Mrs Dodds said, or had you heard those 
things before? 

Dr MacMillan: | cannot answer that question because 
I would have to divulge my knowledge of what is in the 
e-mail and other matters that are still confidential. 
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Mr Harnick: No, I am just saying— 
Dr MacMillan: I cannot answer that question. 


Mr Harnick: You cannot just say whether “I was sur- 
prised” or “I was not surprised.” I mean, that does not 
divulge the contents of anything. 


The Chair: Mr Harnick, I think you will recall in sub- 
committee that in the event that there is a question posed 
that might in its response divulge confidential information, 
that matter would be set over to the proceeding in camera. 


Mr Harnick: I was quite content with that as long as I 
really believed there was something that was going to be 
divulged. What I am asking this witness does not divulge 
anything of a confidential nature. 


Mr Page: Surely that is a matter of what the answer 
is? 

Mr Harnick: I am not going to push it. 

Interjection. 


Mr Harnick: I am somewhat surprised that a question 
like that cannot evoke a response. 


Dr MacMillan: Mr Chairman, he is asking me for an 
opinion. 
Mr Harnick: Those are all the questions I have. 


Dr MacMillan: The document will be before him and 
he can form his own opinion when he sees the similarity. I 
do not think I have an answer. 


Mr Harnick: With respect, there are a limited number 
of people who are going to see that document. There are a 
whole lot of people in this room who might be interested 
in your answer. 


The Chair: Mr Eves. 


Mr Eves: First, to clear up the point about the 
Treasurer’s request, I think it is appropriate to read into the 
record what you said about the Treasurer’s request on page 
1105-2 of this morning’s transcript. You indicated that you 
had just received this information a couple of days ago as a 
result of talking to Diane McArthur, I believe, and you go 
on to say, “I was led to believe that the Treasurer also 
wanted details of the matter, and that is why, in part, appar- 
ently there was a degree of urgency felt by staff in getting 
the information and preparing it.” 


Dr MacMillan: Yes, thank you. 


Mr Eves: I would like to pursue a few general areas, 
and I will try to make this as organized as possible. How 
many physicians in Ontario are affected by the billing cap, 
in general numbers? 

Dr MacMillan: Originally it appeared as if there were 
about 600, but as we have been able to obtain more infor- 
mation about the particular physician’s practice, to the degree 
to which the traditional technical fees would be deducted 
or exempted and the degree to which the new and added 
technical fees that were determined would be exempted, 
I believe we are down now to something less than 400 
physicians. 

Mr Eves: How many of those would be in northern 
Ontario roughly? 


Dr MacMillan: I know the figures for the Sudbury 
area. There are about 17 physicians that would be affected 
in the Sudbury area with the original plan at that time. As I 
have indicated to the committee, there has been a subse- 
quent expansion of the definition of “underserviced area,” 
but originally there were 17 doctors in Sudbury and maybe 
from Thunder Bay another similar number. 

Mr Eves: To your knowledge were there any memos, 
e-mails, briefing notes, letters, reviews of any kind done 
on any other physician in northern Ontario or the Sudbury 
area besides Dr Donahue? 

Dr MacMillan: We are doing it on every physician in 
the province to determine—and we must do that to program 
the computer as to when the physician, by virtue of his 
billings, will reach the threshold. So that type of analysis is 
done by my staff all the time, but I have no knowledge of 
any of that information leaving my department. 

Mr Eves: Were there any MRCs or reviews done on 
any other physician in northern Ontario other than Dr 
Donahue? 

Dr MacMillan: What do you mean by MRC? 

Mr Eves: Medical review committee. 

Dr MacMillan: We traditionally use the letters MRC 
for the medical review committee of the College of Physi- 
cians and Surgeons which I described yesterday. To my 
knowledge, no one from OHIP, the health insurance division, 
which is privy to that information, has released any infor- 
mation on any physician who is before the medical review 
committee other than to the authoritative people within the 
ministry or to the medical review committee itself. 

1450 ; 

Mr Eves: At any of the meetings that you attended in 
Sudbury, be they in November or December, at any time 
were files containing specific information on physicians 
passed around or shared during the course of the meeting? 

Dr MacMillan: No. None. 

Mr Eves: You are absolutely certain of that. 

Dr MacMillan: I am absolutely certain. 


Mr Eves: The meetings in Sudbury on November 29, 
I believe it was—there has been some discussion as to 
whether Dr Donahue’s name came up in the course of 
conversation or not, and there has been some discussion of 
whether a physician’s billings and the cap were mentioned. 
You have indicated, I believe, that Mr Rodriguez, the fed- 
eral member, was the only individual who requested such 
information— 

Dr MacMillan: Yes. 

Mr Eves: —or wanted that specifically. That is correct? 

Dr MacMillan: Yes. 

Mr Eves: I want to talk a little bit about the conversa- 
tion you had with Mrs Dodds at the conference that she 
was attending, and about your conversation with Mr Fergu- 
son and your conversation with Anne Dawson. 

You have indicated—and if I am paraphrasing you in- 
correctly, please correct me. I believe that you have gener- 
ally indicated to the committee that in your conversation with 
Mrs Dodds—and we have a transcript of those questions and 
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answers—you had no reason to suspect that any such infor- 
mation got outside of parameters of OHIP and the ministry. 


Dr MacMillan: Yes. 


Mr Eves: And again, from your transcript this morn- 
ing on pages 1035-1 and 1035-2, you indicated that when 
you were talking on December 10 to Derek Ferguson of 
the Toronto Star, “in which I said exactly what I just told 
you, that we were quite proud of our record, and we had 
various checks and balances, that we were not aware of 
any information ever going out from OHIP that would get 
in the wrong hands.” Although I think that you were aware 
of the fact that the e-mail went to several people who were 
not connected with OHIP, such as, for example, Mr How- 
ard, who was a member of the minister’s staff in her com- 
munications department, why would you make such a 
statement to Mr Ferguson? 


Dr MacMillan: Well, that was, I think, what, about 
three weeks earlier? There are many decisions made dur- 
ing the course of the day, with lots of sensitive informa- 
tion. I just did not recall immediately, I guess, that 
incident, nor did I have any knowledge of it having gone 
astray. It was information for a briefing note. The briefing 
note was subsequently prepared. I have indicated to the 
committee that Mr Howard was away and did not receive 
it, I understood, but I am not sure when I remember— 
whether I knew that right at the time or not. That was not 
uppermost in my mind. I really thought that I had stopped 
the flow of information that could be seen by people that it 
be best not seen by. 


Mr Eves: But in fact, on December 10, 1991, you 
were aware that some of that information had gone out 
from OHIP. 


Dr MacMillan: Yes. 


Mr Eves: And you said in your conversation with 
Anne Dawson, “Yes, I recall a document that I did retrieve 
in the course of my job that went beyond the detail that I 
felt was necessary going out of the division.” Just, I guess, 
making the point that the conversation that you had with 
Anne Dawson came to a rather different—or you made a 
different statement to her than you made to Derek Fergu- 
son of the Star and than you made, I would suggest, to 
Evelyn Dodds a few days before that in her conference. 
You suggested to Mrs Dodds and you suggested to Derek 
Ferguson that none of this information ever went out of 
OHIP, and you admitted to Anne Dawson that it did. 


Dr MacMillan: Well, I would agree with you, Mr 
Eves. Technically, I should have not said “out of OHIP,” I 
guess. I obviously erred. It is not that I forgot all about that 
document, but I told you before that we work with Dr 
LeBlanc’s office every hour of the day in doctors and their 
incomes and their impact on the threshold, so information 
transmitted back and forth between Dr LeBlanc’s office 
was fairly customary. This, I have already explained, dem- 
onstrates more detail than had been transmitted before that, 
so maybe that is partly why I took it back. 

Mr Eves: Okay. With respect to the Anne Dawson 
interview, you say on page 1035-2 of this morning’s tran- 
script, and I quote, “To this day, I do not know whether 


that document ever did leave the ministry,” end of quote. 
You have indicated earlier, I believe, that—despite the fact 
that Anne Dawson seemed to know some information, for 
example, names of two particular people who had access 
to the e-mail, why would you not ask her where she obtained 
her information and what she knew about the ultimate dis- 
tribution of the e-mail, seeing as how you are so concerned 
that you get all copies of the e-mail back and nobody 
outside of OHIP find anything out about what was in it? 


Dr MacMillan: I do not recall asking her. Maybe I 
should have. I said this morning that I doubt, if I asked, 
that she would have given it to me. But maybe I should 
have asked it. I did not. 


Mr Eves: Larry Corea—now, to be fair, you indicated 
that you did not know about Mr Corea gaining access to 
the e-mail in place of Mr Howard until some time later. Is 
that correct? 


Dr MacMillan: I believe so. 


Mr Eves: When you knew that at least it appeared on 
the face of the document that a copy of the e-mail went to 
Mr Howard, did you make any attempt to retrieve it from 
his office or the minister’s office? 


Dr MacMillan: I did not make any attempts to retrieve 
it directly myself. I instructed and requested my equal per- 
son, Dr LeBlanc, to undertake that. He was responsible for 
the preparation of the notes. I trusted that it would be done, 
and indeed, until December 10, I had assumed it was done. 
I did not phone around and do an investigation on my own. 
It might be that I should have, but I did not. 

Mr Eves: So you regarded that as Dr LeBlanc’s respon- 
sibility? 

Dr MacMillan: And I also believed that he would do 
it because he shared with me, as I said, the observation that 
this went beyond prudence to be giving this kind of infor- 
mation to people in the ministry. 

Mr Eves: Has anybody on the Premier’s staff ever 
contacted you to discuss this matter or any aspect of it? 


Dr MacMillan: Anybody— 

Mr Eves: Anybody on the Premier’s staff ever con- 
tacted you to discuss this matter— 

Dr MacMillan: No, never. 

Mr Eves: —in any way, shape or form? 

Dr MacMillan: No. 

Mr Eves: To your knowledge, has any member of the 


Premier’s staff discussed this matter with any other person 
in the ministry? 

Dr MacMillan: I have not heard of that happening, 
no. 


Mr Eves: You have indicated that you had two fairly 
short telephone conversations with Ms Martel about thi 
matter. 

Dr MacMillan: Yes. 

Mr Eves: Or since then, I guess is a more accurate 
way of putting it. 

Dr MacMillan: Yes. 
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Mr Eves: Have you had a conversation with anyone 
on Ms Martel’s staff? 

Dr MacMillan: Yes. Let me try to recall who. The 
afternoon of the question to me by Ms Dodds, I notified, I 
have already said, the deputy’s office. And I called some- 
one in Ms Martel’s office, on her staff—I do not think it 
was her direct executive assistant, but one of her assis- 
tants—to just report what I had seen. I said to the staff 
person that “I felt I should inform your office about this 
accusation.” But I said also—I remember saying—“I think 
it’s best that if there are any further inquiries, you make 
your own calls, but I would prefer and think it proper that 
Ms Martel not call me.” 

Mr Eves: Do you recall who you had that conversa- 
tion with? 

1500 

Dr MacMillan: I think if I saw a list of her staff, I 
would recognize it. I cannot remember right now. 

Mr Eves: But you could get that information for us? 

Dr MacMillan: I think so. 

Mr Eves: Okay. 

Dr MacMillan: Then—sorry. 

Mr Eves: It is all right. 

Dr MacMillan: To complete your question, I believe 
before the meeting I went to in Sudbury, I may have had a 
conversation with David Sword of her office, who, as I 
have recalled, attended at the Thursday night meeting on 
December 5. I may have called to arrange the media distri- 
bution or whatever. I cannot remember the exact—it was 
simply very straightforward. I could try to look up my 
telephone index to see when, but it does not stick in my 
memory as being anything important. 

Mr Eves: Those are the only two occasions or two 
individuals? 

Dr MacMillan: Yes. 

Mr Eves: You did not discuss any information with 
respect to the subject matter of the meetings in Sudbury or 
particulars with respect to individual physicians? 

Dr MacMillan: No, I did not. 

Mr Eves: Have you had any occasion to talk to any 
other MPPs or their staff with respect to the Sudbury meet- 
ings in November and December, either before or since? If 
so, on what occasions and what did you discuss? 

Dr MacMillan: No, I do not recall ever speaking to 
any other MPP or their staff. 

Mr Eves: To the best of your knowledge, has anybody 
in the minister’s office, any of her staff or any ministry 
personnel, discussed this matter with Ms Martel or any of 
her staff? 

Dr MacMillan: No, I have no knowledge— 

Mr Eves: You have no knowledge? 

Dr MacMillan: —of conversations, no. 

Mr Eves: What have you done, if anything, since the 
middle of December about retrieving the e-mail and trying 
to ascertain where in fact it had or may not have gone, and 
what action have you taken, if any, since that time? 


Dr MacMillan: Well, I have indicated this morning 
that when the Sun reporter brought this apparent leak to 
our attention, directions came in through the deputy to the 
coordinator for freedom of information, Andrew Parr, who 
sent out a document—I believe it is an exhibit now—asking 
us to do a number of things, one of which was to follow 
the e-mail, put it in a sealed envelope, contain it but do not 
destroy it. I was also, and still am, under the impression 
that an investigation was to be done by the freedom of 
information, privacy commissioner. 

Mr Eves: Okay. I just have one small area I want to 
pursue in addition, Mr Chairman, and then I will be finished. 

The Chair: I would remind you of the time as you do 
that, that there is approximately five minutes. 

Mr Eves: That is fine. With respect to the medical 
review committee, and Dr Donahue in particular, do you 
have any idea when that review on Dr Donahue was 
commenced? 


Dr MacMillan: I do not want to talk about any partic- 
ular doctor as it relates to the medical review committee. 

The Chair: There is a concern that the divulging of 
that information—I would ask Mr Eves to make a note of 
that question. 

Mr Eves: Okay, we will save that one. 

The Chair: Are you complete, Mr Eves? 

Mr Eves: I have finished. 

The Chair: Thank you very much. Mr Christopherson. 

Mr Christopherson: Thank you, Mr Chair. Dr Mac- 
Millan, you have testified that you do not recall at all any 
information that might come under the purview of the 
freedom of information act being relayed at the breakfast 
meeting or the lunch meeting that you had in Sudbury with 
ministers and MPPs and an MP, I believe. 


Dr MacMillan: Yes, I am quite confident of that. 


Mr Christopherson: Okay, you have also testified — 
and I am reading from yesterday’s Hansard, 1715-1—just 
to reiterate: “I am so sensitive to that”—-meaning the release 
of any information—“having gone through personally the 
Evelyn Gigantes release of information. I am above that. I 
just do not believe that I could have inadvertently even 
slipped out something about an amount of income or any 
other matter relating to Dr Donahue.” Is that still perfectly 
accurate? 

Dr MacMillan: Yes. 

Mr Christopherson: In today’s Ottawa Citizen there 
is a quote from an opposition member that states, “It 
stretches one’s credulity to believe that this particular 
doctor’s practice, the size of his billings were never discussed 
at any of these meeting with ministry officials.” I would 
ask how you would respond to that. 

Dr MacMillan: I think I have responded fairly clearly 
with respect to— 

Interjections. 

The Chair: Order. 


Dr MacMillan: I believe that I have described to the 
best of my ability the discussions about what happened 
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during those two meetings and the conversations that took 
place. 

Mr Christopherson: Okay. The day that you were in 
Dr LeBlanc’s office, first of all, who was in the meeting in 
that room at that time? Do you recall? 


Dr MacMillan: No, I indicated yesterday I did not 
recall everybody precisely. I do recall precisely that Eugene 
LeBlanc was there. I believe Diane McArthur was there, I 
believe Maurice Jones was there and I told you that I 
believed I saw Helen Ambrose at the door. I do not recall 
whether anybody else was in there at the time or there- 
abouts, but that is the best of my recollection. It is not 
firm, and you may find that not to be case, but that is my 
recollection. 


Mr Christopherson: Okay, that is fine. We will leave 
that. Can you recall any individuals who returned to you 
directly a hard copy of any of the e-mails? 


Dr MacMillan: Yes, I also indicated that, that the 
very first thing that morning when I first found out about it 
Maurice Jones came to me. I believe I was in Dave 
McNaughton’s office. He had that three-piece package for 
me with my name circled in pencil on it and he was walk- 
ing that around, as I understood it, to the people whose 
names it was addressed to with copies to two other people. 
When he walked it into me I had the same reaction that I 
had later in Dr LeBlanc’s office, saying: “Who sent this? 
Why was this sent? There’s too much detail here. Why do 
they need this?” I was mad. 


Mr Christopherson: Again, I would just like to make 
sure that we are crystal-clear that it was testimony you 
gave yesterday to your questioning from Ms Jackson that 
there were three e-mails and that none of the e-mail—I 
will use the correct language—“There’s no reference to the 
medical review committee in the document.” Is that cor- 
rect? In all three documents there was no reference to the 
medical review committee as that committee is described 
earlier in your original testimony? 

Dr MacMillan: That is correct. You are talking about 
the three stapled together? 

Mr Christopherson: Yes. 

Dr MacMillan: The coverings— 

Mr Christopherson: The follow-up and the one that 
was really just the two of them. 

Dr MacMillan: Oh, I am sorry. The answer is the 
same—no. 


Mr Christopherson: In all, there was nothing in any 
of them that referred to, and I do not want to use any 
wrong language, the medical review committee in any way 
as we have talked about it earlier in questioning, as to what 
it is and how it exists and what it does, no reference to it? 

Dr MacMillan: No reference to it. 


Mr Christopherson: Fine. I believe a couple of my 
colleagues have some more questions, Mr Chair. 

The Chair: Yes, we have Mr Owens on. 

Mr Owens: In terms of the testimony around the 
Treasurer and the document, in your experience is it un- 
usual for an MPP, whether as part of the government or as 


part of the opposition, to request a briefing note on a par- 
ticular issue within his or her riding? 
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Dr MacMillan: No, it is certainly not unusual to have 
a constituent request, either directly from the MPP or the 
staff, especially when the issue relates to that particular 
riding. I'am not familiar with the processes of briefing 
notes’ transmission between ministers’ offices, but cer- 
tainly we get direct requests or requests in the form of 
letters that we have to respond to, put the information on, 
back for the minister’s signature to send to the particular 
MPP or minister. In this case, because of the morning 
broadcast presumably, there would be a more urgent re- 
quest than the usual form of transmission of information 
through a signed letter. 


Mr Owens: Without going into the details contained 
in that briefing note, do you have any reason to believe 
that would be the information that the Treasurer would 
request in terms of dealing with the situation as it was 
occurring in the Sudbury area? 


Dr MacMillan: He certainly was extremely interested 
in the cardiology services, being there on a Saturday morn- 
ing in a spot that was not his riding, as I understand it, so I 
guess he would be as interested in the withdrawal of derma- 
tology services and the comments being made by the par- 
ticular doctor affected. I guess when you look at it, the 
cardiologists represented a group, including cardiovascular 
surgeons. In this particular case it represented one physician. 
Therein lies some of the dilemma of providing information 
that did not relate. We do not have anything else about 
doctors other than their billing. That is all my staff could 
send and that is what they sent. 


Mr Owens: Thank you, Mr Chair. 
The Chair: Mr Mills? 


Mr Mills: Thank you very much, Mr Chair. Doctor, 
my question centres around the process one goes through 
when one finds an errant doctor. I am interested to hear 
exactly the steps that happen to come to grips with the 
shortcomings. 


Dr MacMillan: Okay, let me start again at the local 
level. We have district medical consultants out close to the 
providers’ practices in order that customer service, so to 
speak, can be enhanced. Indeed, for the most part it works 
well and the local medical consultant is seen as an agent 
for the physician in dealing with the billings and for the 
most part is assisting the physician in adjudicating claims, 
complex claims that have to have sometimes an individual 
consideration, problems in billing and so on. So the staff of 
the district office receiving the claims and the physician 
who is in my division assist in that process. 

They also have the other hat. The other hat is of course 
to detect people who are abusing billing privileges or who 
may be innocently charging for things in an improper way. 
Therefore it is the duty of the local medical consultant to 
bring those inequities to the attention of the physician with 
the expectation that they be corrected. If the expectation 
does not come to fruition and the physician ignores the 
advice of the medical consultant, then the local medical 
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consultant will undoubtedly contact head office in order to 
possibly have a further review of the doctor’s practice. 

For our part, in reviewing a doctor’s practice that is 
only one source of our attention to a doctor. The computer 
program will identify aberrant profiles, someone who has 
an excessive cost per patient, someone who sees four times 
as many patients as someone else, does or has repeat visits 
or inappropriate charges. We receive calls from the public 
at times. I have described, I think, for the committee vari- 
ous ways in which a doctor comes to our attention. Obvi- 
ously doctors who are high-income earners, high billers, 
have more attention paid than someone who is not billing 
to a high degree. Those are almost routinely analysed and 
indeed a high percentage of the cases that do eventually go 
to the medical review committee and are deemed to be 
inappropriately billing are people who are at the high end 
of the income scale from OHIP. 

My staff do all that work without my direct supervi- 
sion. I do not interfere with their ability. Sometimes I per- 
sonally phone them and ask them to have a look at 
someone because it has come to my attention. But for the 
most part, routinely, about once or twice a week, I will get 
a package on my desk which contains a covering letter for 
my signature, and eventually the assistant deputy 
minister’s signature, that contains all the information that 
we wish to report to the medical review committee of the 
college for its adjudication of the matter. 

I have told you that when we send them we do not 
know that they have erred, but we suspect they well may 
have, and I am told that in approximately 70% of the cases 
that do go there is a recovery subsequently made. I have 
described for you the process then after it leaves my office, 
with the medical review committee. I think I may have 
failed to say that if the physician does not agree with the 
final judgement of the medical review committee, he or 
she has access to the Health Services Appeal Board, and 
indeed in many cases an appeal is made there and the 
issue, I believe, is opened to public scrutiny in that forum. 


Mr Mills: Thank you. So the ultimate is that there is a 
recovery process for the slippage, shall we say? 


Dr MacMillan: Yes. 


Mr Mills: At any time in your experience has there 
ever been a doctor charged with any criminal offence? 


Dr MacMillan: I believe there have been about 20 
doctors charged with criminal offences relating to OHIP 
over the past 10 years. I am not certain of the number that 
might emanate from the MRC, if any. It would seem appar- 
ent that they could pick up information, obviously with 
having an inspection in place to find information, that 
would lead to the feeling that outright fraud had occurred, 
and in those cases of course the police force having juris- 
diction in the area of the practice would take over the 
whole matter. 


Mr Mills: My next area of question is that I just won- 
der if there has been any request for information for Dr 
Hollingsworth at any time. 

Dr MacMillan: No, I have never had any request that 
I have heard of on Dr Hollingsworth. 
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Mr Mills: If I may, Mr Chair, I would like to go to 
exhibit 23. It is the CBC interview with Dr Hollingsworth 
and a CBC reporter by the name of, I think, Ruth Reed. 
During that interview it goes on to say: 

“Dr Hollingsworth: No, there was no authorized access. 
And the other point about our files is that— 

“Reed: You’re saying she had those files without you 
authorizing them? 

“Dr Hollingsworth: I’m saying she told me she’d seen 
my file. She knew when I entered the underserviced area 
program. She knew statistics about me that I must say I 
didn’t know myself.” 

Would it be fair for me to assume that the document 
that Dr Hollingsworth is talking about is the public docu- 
ment exhibit 8 whereby there are all kinds of statistical 
detail about the date the support started and things like 
that? Would it be fair for me to assume that the document 
Dr Hollingsworth is talking about, having heard what you 
said, your freedom of information, how you look after the 
documents, that in fact the document that Dr 
Hollingsworth said is the one that the minister had is in 
fact this public document? 


Dr MacMillan: I have no— 
Mr Harnick: How does he know that? 
The Chair: Order. Allow Dr MacMillan to respond. 


Dr MacMillan: I have no knowledge of any other 
documents that would be available to which he would be 
referring. I believed, when I read that, that he was either 
misinformed or he was just adding fuel to the fire. I did not 
believe that anybody would have a file on Dr 
Hollingsworth, since I am the only one, plus the district 
office, that would have access to obtaining that kind of 
information. I am not aware, to this day at least, of any file 
having been prepared on Dr Hollingsworth. 

Mr Mills: Is that this public document, with the detail? 
1520 

Dr MacMillan: Just the one, of course, where his 
name is listed with the others in the province on the under- 
serviced area program. 

Mr Kormos: You say when criminal changes are 
being contemplated it is no longer the Ministry of Health 
that conducts that investigation? 

Dr MacMillan: Right. 

Mr Kormos: What happens? I do not understand 
what happens. You say local police. Is it local police or 
OPP? A police force assumes the responsibility for investi- 
gating at that point. How does that transfer of responsibil- 
ity take place? 

Dr MacMillan: I mentioned yesterday how we would 
flood a doctor’s practice with verification letters to patients, 
saying: “The following is your list of services. This is how 
much was charged. This is the service that was performed 
in the name of the doctor.” The patient is then asked, 
“Please contact the ministry if you believe this is in error.” 

I have never been personally involved in such a referral 
but, as I understand, when such a determination is made 
that patients are writing back, saying, “I’ve never seen this 
guy,” or “I never was there; I don’t even know this doctor,” 
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that type of thing could come to our attention. Obviously 
the fraud squad of the OPP might be contacted or, in the 
Metropolitan area such as this, maybe the Toronto police. 

I just indicated that the MRC might do the same thing 
if they come across what they believe to be criminal 
behaviour, but that is a very rare thing, as you know from 
the figures I gave you of 20 physicians over 10 years for 
20,000 physicians in the province. 


Mr Kormos: I got one of those letters once, around 
four years ago. I did not fill it out. I did not return it. I am 
not in trouble? 


Dr MacMillan: No, because it probably told you that 
if you were satisfied you do not have to return it. 


Mr Kormos: Okay, it is one thing I do not have to 
worry about. But I come from a small town—I come from 
down in the Niagara Peninsula—not that much smaller 
than Sudbury, but still not quite Sudbury. I know that other 
people have gotten those letters. Are you aware, especially 
in small towns, of some of the impressions these letters 
create in people’s minds? 


Dr MacMillan: I realize it could create the impres- 
sion we are snooping on a doctor. But you must remember 
that physicians in this province enjoy a tremendous privi- 
lege to be able to decide what to send as a bill to the 
Ontario government; you are spending 10% of your pro- 
vincial budget on doctors. It is obviously prudent to be 
accountable. If I had my way, the patients, at the end of the 
year, would all receive a receipt for the services rendered 
on their behalf. 


Mr Kormos: My grandmother, an old Ukrainian lady, 
when she got this letter—she is insistent that the doctor is 
already not just being investigated, but just about due either 
that day or the next to be captured. Have you ever encoun- 
tered that sort of impression? 


Dr MacMillan: I do not think that is a prevalent issue. 
I often had patients who would come in to me and say: 
“Doctor, I got this in the mail. What does this mean? What 
should I do with it?” 


Mr Kormos: Dr Donahue is a pretty high-profile doc- 
tor in Sudbury—even before his speaking out on the mat- 
ter of threshold—is he not? 

Mr Scott: Do you think Shelley jumped to the same 
conclusion as Peter’s grandmother? 

Mr Kormos: You never can tell. If you speak ill of 
my grandmother, Mr Scott, you will have a bigger problem 
than you ever had. 


Mr Scott: I am just comparing her conclusion to 
Shelley’s. 


The Chair: Order. Dr MacMillan, would you please 
respond to the question. 


Mr Kormos: Let’s talk about Dr Donahue and his 
profile in Sudbury. He is a pretty high-profile physician, is 
he not? 

Dr MacMillan: I have no idea of that, really. I mean, 


as the main dermatologist in town, I would think he would 
be well known. 


Mr Kormos: With a lot of patients, and I am talking 
about medical patients. 

Dr MacMillan: Any doctor in the north, where those 
specialties are limited, is generally busier than a doctor in 
the south with more competition. 


Mr Kormos: Somebody in Sudbury would not neces- 
sarily have to talk to you to have the impression that Dr 
Donahue was a pretty big biller. 


Dr MacMillan: I cannot comment specifically on 
that. The night the deputy, Dr LeBlanc and I drove in from 
the airport, the taxi driver seemed to know almost as much 
about Dr Donahue as my two colleagues did. 


Mr Kormos: That he had a big practice. 


Dr MacMillan: It was news. It was in all the papers. 
It was the talk of the town. There was a big town hall 
meeting. The regional council had a great big presentation 
on the issue of dermatology, I believe, that Dr Donahue 
presented a night or a couple of nights earlier. It was head- 
line news at that time. 


Mr Kormos: The fact that somebody is worried about 
threshold implies that he or she is near or at the point 
where he or she is billing that kind of money? 


Dr MacMillan: One would expect that, yes. In my 
experience anybody who has complained about his own 
particular circumstances—there are many who complained 
on behalf of physicians in general. But those who raised 
with the press their own peculiar circumstances, including 
and very importantly when they believed they reached the 
threshold, I think, as I indicated yesterday, it would be fair 
to—I cannot say; you would have to ask somebody from 
the north. But I think it would be a fair impression that an 
intelligent person would draw from that that if you are 
reaching your threshold in November, only seven and a 
half or eight months into the fiscal year upon which the 
determination was made, there would have to be a general 
feeling that you were doing pretty well. 


Mr Kormos: You were asked questions about being 


» contacted by the Premier’s office, by any ministers’ 


offices. I trust you have come here eager to be candid 
in your responses to questions. 

Dr MacMillan: Yes. 

Mr Kormos: Of course the impression that is trying 
to be created is that somehow there is a coverup. You are 
aware of that effort, are you not? I am talking about the 
effort to create the impression that there is some sort of 
coverup. 

Mr Harnick: Shelley’s answers did that. 

Dr MacMillan: I think, Mr Chairman, that is a ques- 
tion I would rather not answer. 

The Chair: I understand. 

Mr Kormos: Have you come here with any purpose 
other than to tell what you know? 

Dr MacMillan: No, no other purpose. 

Mr Kormos: Is anybody influencing what you have 
to say to this committee this afternoon—or yesterday? 

Dr MacMillan: Nota bit. 
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Mr Kormos: Could you anticipate what your response 
would be if somebody were to suggest that you somehow 
alter your comments to comply with what other people 
would expect? 

Dr MacMillan: No, I have not been approached by 
anyone who has made any kind of suggestion, not the 
deputy minister, nor any of the other people who you are 
going to call whom I know and have worked with. I have 
not talked to the Minister of Health about this since the 
meeting I told you about on December 11 when I came to 
Toronto. I tried, both at the time or shortly after, to docu- 
ment everything I could remember. I made a few errors 
that I have tried to recognize. I am willing to answer any 
question as long as I take the only advice I have from 
counsel: that I do not release here what I have been trying 
so hard to protect, confidential information. 

The Chair: Mr Christopherson is next on the list. I 
would remind all members that as a result of a subcommit- 
tee meeting we decided the rotation of the questions. I 
hope all members of the committee would, and I expect all 
members will, respect other members who now have the 
floor and who will subsequently have the floor to pose 
questions without any interventions. 

Mr Christopherson: Dr MacMillan, the memos that 
were sent and cc-ed: I have gone through the Hansards and 
you acknowledged some of the people it was sent directly 
to and then cc-ed to. Exhibit 13 is referred to in the ques- 
tioning by Ms Jackson as having the balance of those peo- 
ple. Do you know all those people personally? 

Dr MacMillan: Yes, I know them all. 


Mr Christopherson: All of the people listed on ex- 
hibit 13? 

Dr MacMillan: Yes. 

Mr Christopherson: Did everyone on that list receive 
it? 

Dr MacMillan: I do not know for certain. I believe 
they did. My name is circled. It was hand-delivered to me 
the following morning. It is my assumption that I was 
probably the last one to get it, since most of the other 
people probably would have been available the day before 
at the time the documents were put together. 

Mr Christopherson: Obviously because I do not 
work there, I do not know the relationship between you 
and these folks. I am just asking if you know each and 
every one of these people personally in any way, like, if 
somebody mentioned his name, you would know who he 
is. | am asking also if that applies to the person who received, 
if I read the transcript correctly, Paul Howard’s copy, 
which would be Mr Corea. Do you know all of those 
people personally? 

Dr MacMillan: I know Mr Howard because he at- 
tended in Sudbury for the second meeting, the town hall 
meeting, with the physicians. That is the first time I had an 
opportunity to really get to know him, other than his name 
and his face. Mr Corea I have not had occasion to work 
with and I do not know. 

Mr Christopherson: So you never met him. But the 
rest of them you do know? 





Dr MacMillan: I may have met him, but I just cannot 
recall— 


Mr Christopherson: If he walked in right now you 
would not be sure that was Larry Corea? 


Dr MacMillan: I do not think so. 


Mr Christopherson: The balance of the folks here, 
though, you would? If they walked in you would know 
that that is so-and-so, or if somebody said their name when 
they walked in you would know who was about to sit 
down? 

Dr MacMillan: Certainly, yes. 


Mr Christopherson: The other question I have relates 
to this morning’s discussions. I just want to walk through 
this, page 1045-1, a question from Ms Jackson. It is an- 
other reiteration of your quote, “I almost fell off my seat 
when I learned someone had broken their oath of alle- 
giance.” You responded, “Yes. I said that.” Ms Jackson 
asked, “Did you think anyone had broken their oath of 
allegiance?” You responded, “I immediately jumped to 
that conclusion that somebody who had access to it in the 
people whom I had understood at that time had access to it 
either gave it or expressed the details about to someone 
else that they should not have.” Ms Jackson asked, “So the 
breaking of the oath of allegiance, is that in your view 
sending the information to Toronto or releasing it to the 
media?” You responded: “Oh, no. It was releasing it to the 
media. It is interesting that the Sun article the next day 
attributed the leak to one of my staff, which was rather 
poor reporting and upset my staff member considerably.” 

Dr MacMillan: Then I went on to correct the fact that 
it was not the next day; it was January 27. 


Mr Christopherson: Do I draw from that that you 
know with a certainty it was not your immediate staff that 
divulged that information? 


Dr MacMillan: No, I do not know that it was not my 
immediate staff or anybody in the office that I tried to tell 
the committee that I thought had access to it, including the 
secretarial support. Obviously my reaction about the allegiance 
thing at the time seems to indicate I had forgotten to think 
about ministerial staff, minister’s staff— 

Interjections. 

Dr MacMillan: I do not even know whether they take 
an oath of allegiance. I presume they do, or they should. 
But obviously I know that I took an oath of allegiance. I 
have since confirmed from everybody I can ask that yes, it 
is standard routine. It is part of the Public Service Act, in 
that is a declaration of maintaining confidentiality, both at 
the time of employment and following any cessation of 
employment. So that is why I made those comments. 


Mr Christopherson: Do you have any reason to be- 
lieve there were any people outside those who have been 
mentioned so far who knew the existence of these e-mails 
prior to the reporter calling you? Do you have any indica- 
tion that it was outside the known group of people who 
would normally receive it in the usual course of business? 
You then retrieved it. It was after the fact, obviously, by 
virtue of the phone call from the reporter that somebody 
outside—that is where I am assuming you felt that someone 
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had broken their oath of allegiance. My question is, do you 
have any reason to believe that, prior to that, anyone else 
had that information that should not have? 

Dr MacMillan: No, none whatsoever. 

Mr Christopherson: Can I ask, in your opinion, and I 
realize it is your opinion only, why might that document be 
leaked? What would a motivation be? 


Interjection. 


Mr Christopherson: Well, the opposition has lots of 
opinions on it. I thought Dr MacMillan might. 


Interjections. 


The Chair: Order. Again, I remind members of the 
committee that a question has been asked of Dr Mac- 
Millan. Let us give him the opportunity of responding 
without any interjections. 


Dr MacMillan: I think I can answer it, Mr Chairman, 
just im a roundabout way. After the events of December 5 
became public, the awareness, or indeed the hard copy of 
that document, became far more newsy and important. Up 
until that time—any of us involved can be asked—we 
thought it was just one of those decisions you make and 
one of those judgement calls you make, that you change, 
and it was not a big event. It was a big event for a few 
minutes and a morning and that was the end of it. 

If someone recalled the knowledge of the document, of 
course, following the news of December 6 or 7 or beyond, 
then that document became very valuable as a newsy sub- 
ject. If in fact somebody had released it earlier, why did 
they not embarrass everybody by producing it earlier? It 
would not have meant too much, other than obviously got 
all the civil servants very worried about their conduct. But 
the release of it at the time became a totally different mat- 
ter because of the issues in the House. 

So I do not know. I also think that supports my theory 
that maybe the document is not even out there. The recollec- 
tion of the contents is out there, and that is why nobody 
has ever in the press, or anywhere, produced the details in 
the document. I have never seen them. I have never heard 
them addressed in any kind of detail. I may be wrong, but 
that is my opinion. 

Mr Christopherson: Thank you, I appreciate that. So 
it is fair to say then that if there was not the political drama 
in the Legislature, the most significant factor in this whole 
episode in your office would have been the fact that there 
was an embarrassment on your part and on your chain of 
command, to use that phrase, of information moving that 
did not follow the way it should have. It would have been 
something that should not have happened, but other than 


an embarrassment to you and your people, it had no real . 


relevance, assuming that it did stay contained within peo- 
ple who were already under an oath to keep it quiet. 

Dr MacMillan: That is exactly right. 

Mr Christopherson: So is it fair to say then that it is 
possible that the leaking of it could have had some relation- 
ship to the dynamic that was playing out in the Legislature? 

Dr MacMillan: That is the observation I have made. 

Mr Christopherson: So it is possible that it might 
have been politically motivated. 
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Dr MacMillan: Might have been I suppose. 
Mr Christopherson: Thank you. , 


The Chair: Thank you very much, Mr Christopher- 
son. There is some available time left to members of the 
government. If there are no further questions— 


Mr Scott: I want to make it clear that I did not leak 
that information. 


The Chair: Thank you very much. If there are no 
further questions by members of the government, we have 
completed the rotation as per agreement. 


Mr Christopherson: On a point of order, Mr Chair: 
We have not discussed this in subcommittee that I recall, 
and it is just a matter of procedure, where I assume you are 
about to take us into in camera session, but I would ask if 
it is your intention that as a result of that session, and in 
light of my colleagues’ concern that as much of these pro- 
ceedings as possible take place in public, that if there are 
further questions of Dr MacMillan that could take place in 
public, that you would again ask Dr MacMillan to assume 
the chair so that we could ask some questions. 


The Chair: Certainly, if that be the wish of a subcom- 
mittee meeting, that is fine. 


Mr Conway: I could not agree with that more com- 
pletely. No more objection. 


Mr Christopherson: Good. Thank you, Mr Chair. 


The Chair: Thank you on that point. We will be moy- 
ing, pursuant to paragraph 10 of the terms of reference, 
into an in camera proceeding. I would first ask that we 
recess for 10 minutes while we get the room prepared. 


The committee continued in closed session at 1535. 
The committee continued in open session at 1747. 


The Chair: I would suggest that this be an in camera 
procedural committee meeting for which Hansard is usually 
not required. I would suggest at this point that we can 
dismiss Hansard on this. 


Mr Christopherson: We do not see any real need to 
go into in camera to have this discussion. 


The Chair: You do not see the need to go into in 
camera? Concerns? Proceed. 


Mr Christopherson: I do not think there is anything 
for us to initiate. The subcommittee has made its decision 
and we are here. 


The Chair: The subcommittee made a decision earlier 
on that if there are matters of a confidential nature, they 
would be provided but on an in camera basis. I am summa- 
rizing that. Is there any concern of that nature? 


Mr Conway: It is the view of my colleagues, and of 
my friend the absent member for St George-St David, that 
the decisions made by the wise subcommittee should be 
confirmed. 


Mr Harnick: That is my understanding. Obviously 
Mr Christopherson felt the same way, so I think we can 
probably conclude this meeting and start this again tomorrow. 


The Chair: J think that now has been resolved as per 
the subcommittee’s decision. 
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Mr Christopherson: I have a question. Do I under- 
stand then that all the members of the committee will be 
complying with the decision of the subcommittee to sign 
and take the oath? 

The Chair: It would be my intention that if a person 
is not going to sign the oath, then that person would not be 
able to partake in the in camera proceedings. 


Mr Christopherson: I am not at this time going to 
commit to what our position is. If someone refuses at that 
point to follow the procedures laid out by the subcommit- 
tee, we reserve the right to comment on that at the time 
something may happen. 


The Chair: Certainly you can do so whenever you 
wish. I think it is very clear from our terms of reference 
that “members of the committee and/or their counsel shall 
be permitted, upon swearing an oath of non-disclosure,” to 
take part. That is section 9. I think the terms are very clear. 
We have discussed these in subcommittee meetings on 
more than one occasion I think. The oath itself is one 
which has been prepared by counsel, reviewed by mem- 
bers and, in fact, amended by members, which is now 
agreeable and acceptable to all members as a condition to 
being a participant in an in camera meeting. 


Ms Jackson: Could I just, in that vein, in order that 
we can proceed at 10 o’clock tomorrow, ask that all mem- 


bers who are going to sign the oath, do so tonight and we 
will get that paperwork done with? It has to be sworn in 
front of someone who is a commissioner, and there are a 
number of us here. 

Mr Christopherson: Yes, I think it would be good for 
us to know, because it does raise a couple of other ques- 
tions that we would like to discuss, if indeed someone is 
going to not take the oath. 


Mr Kormos: Let’s hear it. 
The Chair: Has everyone signed the oath? 


Ms Jackson: No, because we have not got around and 
done it. We will have to administer the oath. I do not think 
we need to stay in committee to do this. We could adminis- 
ter the oath before people leave, just to deal with it. 


Mr Christopherson: Will the Chair then advise first 
thing in the morning whether we have any inconsistencies? 


The Chair: Certainly. I will be able to advise as to 
any member who has not signed an oath of non-disclosure. 
We will, I believe, reconvene tomorrow at 10 am. We will 
continue, or at least, let us say, commence the in camera 
examination of Dr MacMillan, as per agreement, and we 
will then enter into questions. The committee is adjourned 
until tomorrow at 10. 


The committee adjourned at 1751. 
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